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ADVERTISEMENT 


* 


TO THE 


SEVENTH EDITION, 


Ire. may be proper to inform che reader, 
that the annatations, and notes added to 
this edition, are chiefly of two kinds, and col- 
lected by two ſeveral hands, v:z. The one con- 
fiſting only of references to the year- books, 
and the other printed reports, are ſet in che 
margin, and were collected by Sir Wagbam 
Mindbam, who was conſtituted one of tha 
judges of the King's Bench anno 1660, The 
other being very curious notes and obſerva- 
tions on the moſt remarkable and uſeful writs 
and diviſions of the book, were collected and 
digeſted into method, by that great and 
good judge Sir Matthew Hale, (who the th 
of Nov. 1660, was made Lord Chief Baron 
of the Exchequer, and the 18th of May 1673, 
was conſtituted Lord Chief Juſtice of the 
King's Bench) and as theſe illuſtrate and ex- 
plain many doubtful and abſtruſe caſes and 
points in the original, ſo the whole may well 
be denominated, Sir Matthew Hale's Comment- 
ary on Fitz- Herbert's Natura Brevium, 
Vor. I. A 2 1 27 


iv ADVERTISEMENT. 


As to the ſubject matter of theſe annota- 
tions or commentaries, the reader may obſerve 
Sir Matthew's chief regard therein was to 11- 
luſtrate and explain ſuch writs as relate to the 
following particulars : 


I. To the church and church-men. 
II. To the regal ſtate and government. 
III. To the real rights, or eſtates in lands or 
offices. 


IV. Toperſonal rights in 1 goods and chattels. 
V. To the method of proceſs and proceed- 
ing. Rd 2 


And therefore we find his annotations 
larger and fuller on ſuch writs, as do reſpec- 
tively relate to any of theſe heads. 


What remains to be obſerved as to the pre- 
ſent edition, is, that it has been carefully ex- 
amined with the original, that the references, 
and caſes cited have been corrected by the 
books referred to; and that the obſervations 
and annotations have been duly placed and 
diſtributed under their reſpective paragraphs, 
with proper marks referring to the ſubject 
matter, word or ſentence to which they do 
reſpeQively relate. 


This book may well be ſaid to contain a 
complete body of the common law, and that 
not only in its theory and judicial part; but 
alſo in its praxis and method of proceedings, 


from the forming of the writ or action, to the 
judgment and execution had thereupon. 


ADVERTISEMENT 


TO TAE 


NINTH EDITION, 


HEN theſe ſheets were firſt ſent to the 

preſs, nothing more was intended, 
than merely to give a literal copy of the laſt 
edition in the preſent more convenient form. 
But upon examining ſome of the proofs, ſo 
many errors and corruptions were diſcover- 
ed, that it was thought improper to proceed 
without conſulting the earlieſt editions. This 
was accordingly done, and by means of this 
collation, ſeveral important miſtakes have 


been rectified, and ſeveral ſpurious paſſages 
rejected. 


The errors in the few ſheers which had 
been worked off, before this plan was adopt- 
ed, will be found corrected in the Errata. 


Some few additional notes and references 
are introduced ; and the Index is enlarged 
as | and 


ADVERTISEMENT. 


and corrected but the principal merit which 
the Editor pretends ta, is that of having at- 
tempted to reſtore the integrity of the work. 


No other pages are inferted in the margin, 
but thoſe of the firſt edition; for no other 
appeared to be neceſlary ; the references to 
this work being generally made to thoſe pages, 
and the marginal letters. 


Eaſter Term 1794. 


THE 


PREF A c = 
ee GEN Jones 


Mr. ANTHONY Fir Mens Ar. 


mY every ART and SIENCE there are certain 
Rales and Foundations to which @ man Wy 
to give Credit, and which he may not deny. 


In like Manner there are divers rules and 
Funaamentals in the Knowledge of the Common 
Laws of the Land, to which credit ought to be 
given, they being very neceſſary for thoſe who 
would underfland the Laws eſpecially at the be- 
ginning of their fludies ; for upon thoſe funda- 
mentals the whole law dependeth. For which 
purpoſe, in time paſt there was compoſed a very 
profitable beok, called The Regiſter, which con- 
taineth ſundry principles, in which he who would 
underftand the law, muſt be early inſtructed. 
And alſo for that purpoſe was there compoſed by 
a learned man, a book called Natura Brevium, 
which book deſeribeth and ſetteth forth with accu- 


racy and care the arverfities ws natures of many 
origi- 


PREFACE. 


e Writs, with their . and helpeth 
much to the underflanding not only of The Re- 
* giſter, but alſo of the law of the Land. But 


becauſe of late time that book hath been tranſlated 


into our own language, and many things are in- 
ferted in it, ſome of which are not according to 
the Law of the Land, and many omitted which 
are very profitable and neceſſary for the under- 
flanding of the Law); for that cauſe is this trea- 
tiſe compoſed and publiſhed, wherein, if there be 
any thing againſt the opinion of the Sages who 
have the Adminiſtration of the Laws, the Re- 
queſt of bim who hath taken the pains to make it, 
is, that they would correct and amend it, as they 
may fee good, according to the Law. 
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Diſtreſs en glebe & royal chemin P. 


Dum non fui: compos mentis 202 C 
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JECTIONE firmæ 220 F 
Electione viridariorfim 104 C 
Electione de clerk a prend. obligation 
: 164 E 

Entre en le quibus 191 C 
Entre ad terminum qui præteriit 201 D 
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Entre in caſu proviſo 205 N 
Entre in caſu conſimili 206 F 
Entre ad communem legem 207 G 
Error 20D 24 
Error in London 22 U 
Eſcheat * 143 8 
Eſtrepment 60 U 
Eſſ end. quiet. de tolneto 2261 
Excom' capiendo 62 N 
Executione ſuper ſtat. mercat. 130 C 
Executio ſuper ſtat. ſtapul. 131 
Executio in com. palatin. 132 A 
Executio judicii 20 A 
Ex gravi querela 1981 


Exoneratio ſez ad cur. com. vel 


baronis 158 
Ex parte talis 129 F 
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ALSE judgment 18 
Forcible entry 248 C 
Formedon in deſcend 211 L 214 216 
| A 
Formedon in rem. 217 C 
Formedon in revert. 219 E 
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Dote «flignan'a 263 © 
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Droit on London 6A 
Droit patent 1 
Droit de dower 7 E 
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Demptitate nominis Page 267 E 
Idiota inquirendo & examinando 
| 232 A 
Inhibition 39 H 
Inſimul tenuit 216 A 
Intruſion 203 E. 
Juris utrum 49 R 

L. 
ABOURERS 167 B 
Levari facias 265 D 
Leproſo amovendo 234 D 
Libertate probauda 77 F 
Libertat. allocat. 229 B 
Licenſe de aller al election 170 D 


Livery hors del main le roy 255 E 
Livery poſt mortem patris & matris 
2571 

Livery apres mort le tenant per le 
curteſy 258 A 
Livery apres mort le tenant en dower 
258 B 

Livery apres mort le tenant en tail & 
pur vie 258 C 
Livery pur le heir en tail 259 A 
Livery pur ter. per petit ſerjeanty /bid. 
Livery pur le aunt and niece de aver 
partition 259 C 
Livery pur de fair livery fait devant 
260 A 
de ceo 
260 B 
Livery after the death of tenant by 
curteſy 261 B 
Livery pur terres in ſocage 261 


Livery & de partitione faciend. 
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AGNA aſſiſa eligenda 4 F 
Mainpriſe 249 G 
Melius inquirendo 255G- 
Meſne 135M 
Moderata miſericordia 75 
Monſtraverunt 14 D 
Mort d' aunceſtor 195 C 
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ATIVO habendo 77 A 
Ne admittas 37 F 
Ne injulle vexes 100 C 
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Nuiſance Page 183 1 

Nuiſance vicontiel 184 B 

Nuper obiit 197 
0 

Orzz and terminer 110 B 

P. | 

ARCO frafto 100 E 


Parſons or prebendaries ſhall not 
be charged for their goods, &c. wy 


Partitione facienda 61R 
Perambulatione faciend. 133D 
Plegiis acquietandis 137 C 
Pone de remover plee, &c. 69 M 
Poſt-diſſeifin 190 
Przcipe in capite 51 I 


Prohibition & inhibition 


39 
Procedendo ad judicium 153 B * 5 
Protection 


Pulchre placitando 270 A 
Pur faire proclamation que nul je& 
ordures en les foſſes 1763 
Q 
UARE impedit 32E 
Quare non admiſit 47 C 
Quart incumbravit 48 D 
Quarentina habenda 161E 
Quare ejecit infra terminum 197 S 
Quz plura 255 
Quad permittat 123F 
Quod ei deforceat 155 B 
hg jure 128F 
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3 parte 9B 
Rationabilibus diviſis 128 M 
Recaption 71 E 
Recogniſance en county _ 132 E 
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Securitate pacis 


reg. 
A |} Sefta ad molendinum 


caſt filth or dung, &c. 


vant: and labourers 


| Reparatione facienda Page 127 A 
Replegiare de averiis 68 D 
Reſcous 101 C 
Reſtitut. Tem 169 

Right writs of, ſee droẽt 

| 8. 
CUTAGIO habendo 33 C 


7 
tat. inveniend. quod non ſe di- 
Vertat ad partes exteras fine licentia 


85 
122 M 


Seiſe to, the land of tenant in dower 
who marrieth without licence 


174 
C 

Si non omnes 185 E 

Sine aſſenſu capituli 1941 


Statute on the 12 R. 2. c. 13, that none 


176 B 


Statute on the, 23 E. z. refpoliiog. ſer- 


167 B 


Statute on the 1 Ed. 3. c. 12 & 13 
where the king's tenant alieneth 


without licence 


Statute on the articuli cleri 


175 A 


Statute on the, that none be victualler 
for the time that he is mayor, Ec. 


1720 
173 E 


| Statute on the mode for the king's ſtew- 


plea, Oc. 
Superiedeas 


a P. 
OLNETUM 
. Tolt 
Treſpaſs 


Treſpaſs ſur le caſe 
V. 
I laica removenda - 
Victuallers 
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ARRANTIA diei 
Warrantia chartz 


Waſte 
Withernam 


{ ard and marſhal chat they do not hold 


RCRA: 


Page 8. C line 4 for © ſhew' read“ ſue” 
— 9. Gl. 14. inſert de“ between © recto“ and “ rationabili“ 
—— 10. D 1. 9. after the lord” add *«* if he diſtrain the tenant 
after he has ſued out the writ directed to the lord,“ 
10 Fl. 12. inſert *© where”? after and” 
—— 11 C1. 4. for“ nor ſhall a man not have” read nor ſhall 
a man have”? 
 —— 11 L1. g. dele ** from hence there upon“ 
—— 21 NI. 10. dele *©* not”? 
— 26K 1. 2, z, dele ** non after iſſue joined” « 40 Aſſ. 17.“ 
— 36 K 1.10. for“ doth come“ read doth not come“ 
—— 37 J. ult. dele “ not“ 
— 7 F.. 17, for © preſents in right“ read ** preſents and not 
in right“ 
—— 37 H. 18 dele (,) and infert (.) and beſore then the party 
| « 37 H l. 19. add “ and if in truth there be no plea de- 
pending in the Common Pleas” 
—— % NI. 13. for © preſentor” read © preſentee” 
—— 48 Q 1. 2. for ©* betwixt him another” read“ betwixt him 
and another?” 
—— 49 L1. ult. for “ ſuch poſſeſſory writs which are grounded 
on the mere right“ read “ ſuch writs as are poſſeſſory and 
not grounded on the mere right” 
—— 59 Ml. 2. for head wood” read © dead wood.“ 
— 6g Gl. ult. dele and therefore no return of them, ſee 22 
H. 7. 3. contra in caſe of treſpaſs” 
— 69 H l. ule. dele „ but againſt a ſervant or bailiff he may 
H. 6. 7 
— II. alt. for * but not in both” read or in both and dele“ 
ſee 19 H. 6. 34. and 11. 
—— 69 L 1. ult. dele ſee Lutw. 1150.” 
—— 117 BI. 2. dele © or hath by purchaſe” 
— 125 G1. 8. dele . in writ of admeaſurement brought ist 
one of common in D. the defendant ſaid that he had lands 
in B. and S. to which he held common in the ſame place 
and yet the writ good; for it is only then that the ouſter of 
the outlawry ſhall not be in the ſame place only, yet it 
ſeemeth all the common ſhall be admeaſuted. Temp. Ed. 1. 
Admeaſ. 15.” 
— 145 LI. 5. dete “ no” 
— 251 D I. 7. for ** &c.” read ** and” - 
—— 251 D I. 8. for and” read “ ſhall” 
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Natura Brevium, 


Mrit of Right Patent. 


HE natures of the original writs are to be 


5 ſhewed and declared, according to the manner 
and form as they are in order written and ſet 
down in the regiſter, which ſhall be expreſſed and ſpeci- 


= 


fied in manner following: 


And: firſt; becauſe the (a) writ of right patent is in its 
nature the higheſt writ in law, the nature of that writ 


ſhall be firſt declared, and where it lieh. 


3 


Right. 


t. The Count or Declaration.) See 
Cale Entries 182. The count in a 
writ of right of his own ſeiſin; and 
23 E. z. 8. a count that it was his 
right and his heritage, which is thus 
entred: J. S. demands againſt J. N. 
the manor of D. as his right and inhe- 
ritance, by the lord the king's writ, 
&c, be ſaith he himſelf was 
ſeiſed as of fee and right in time of peace, 
in the time, &c. and offers to maintain 
that ſuch is his right, &c. 

2. The Defence and Miſe, or Iſſue 
'oined.) The defence is thus: And 
the aforeſaid A. comes aud defeuds the 


(a) The Proceedings on a Writ of 


ready to proce by the body of his free 
B \ 


&c. 
all, whatſoever, &c. 
chiefly as concerning the fee and right of 
the ' manor aforeſaid, with the appur « 
tenances. Or thus: Aud theres he 
puts himſelf upon the great aſſiſe of the 
lord the king, and prays that cognizance 
may. be made, whether he hath gregter 


right to bold the manor afore/aid with 


the appurtenances to him and bis Beirt, 
as tenant thereof by warranty (if be le 
vouc her) as he holds the ſame, or the 
aforeſaid demandant to have the manor. 
aforeſaid, &c. as he above demands. 
Or thus: And /aith that he bath great- 
er right to hold, &c. And this be is 


man, 


. 


; Us nit ans Gi TE (hk outot Ge. 


>. 


W rit of Right Patent. 


| This writ ought to be brought of lands or tenements, B 
and not of an advowſon, or of common; and lieth only 


or 


man, whoſe name is ]. R. preſent bere 
in court, in what manner joever 17 
kings court bere ſhall corfider ; and he 
is ready to prove it by another, if any 
evil hapben to J. R. that he be not pre- 
ent; and prays that * may be 
made, whether, &c. 

And Nee; The order of J joining 
battle is according to the form of 
joining the miſe, viz. That he has 
the moſt or beſt right. 3 H. 6. 55. 
Nu. 7. And ſometimes by his de- 
fence he ſays, And he is ready to de- 
fend his right by his body. . 30 Ed. 3. 
20. 

Note; Tender of the demy or half 
mark is when the miſe or iſſue on 
the grand aſſiſe is joined before. 
22 Ed. z. 8. See Litt. Sed. 514. 

Note alſo; The form of the writ 
of right is recited after the count of 
the demandant, for the tenant to make 
his defence de 20 c, and thereupon 
to vouch or plead in bar; and fo if 
the demandant replies to the bar, 
the tenant ſhall make a defence 4 
novo, and plead to the title. 21 . 
6. 26, per Newton, ® (+ 

3. The Trial f the Grand Me.] 
Note, Herle granted an inqueſt inſtead 


of the grand aſſiſe, for that the tene- 
ments in queſtion were of ſmall va- 


lue; and a writ iſſued to the ſheriff 
to elect four men, who were to elect 
an inqueſt in nature of the grand 
aſſiſe. 7 Ed. 3. 65. But it ſeems 
this was done by conſent; for other- 


wiſe it cannot be ſo done, although 


the demandant prays it. 22 Ed. 3. 

Boo. ll - 

he electors ought to elect ſixteen 
n gladio cinflos from amongit 
themſelves and others; and if there 
are not ſo many knights in that 
county, then by the aſſent of parties 
they may elect as many valiant ſer- 
- Jeants (7. e. eſquires) by whom they 


ſhall eleQ three (four) knights from 
amongſt themſelves, and the remain - 
der of the ſerjeants, and proceſs ſhall 
iſſue agaiolt al] . them by Fenire 


fact iat. 26 Ed. 3 7. (3) 


Vet if at the 1 day any of the 
ſour knights makes default, a Hateas 
Corpus ſhall iſſue, and not a ſum- 
mons. Dyer 79. 

Note; Thewrit to the ſaid electors 
is, That they choaſe of them el ces and 
others twelve, &c. yet not leis than ſix- 
teen ſhall paſs in a grand aſſiſe, D;er 
98. and if there are not ſo many 
knights in the ſame county, they 
ſhall elet them of the next county. 
See 33 EI 1. Fitz. Trial g7. 

See the whole form of joining bat- 
tle in 29 Ed. 3. 12. but in a better 
form 30 £4. 3. 20. And fee there 
an imparlance for the demandant, 
after battle tendred by the tenant; 
and the different forms of joining 
battle between the parties and the 
champions. See 1 H 6, 7. 13 El. 
Djer 301. 

4. The Proceſs in a Writ of Right. ] 
In a writ of right the tenant is not 


demandable till the fourth day after 


the return, except it be after the 
miſe or iſſue joined; for in that caſe 
he is demandable, and ought. to ap- 
pear on the firſt day. 24 Ed. 3. 28. 


29 Ed. 3. 18. per Thorpe. See allo 


1 Ed. 3. 1. where, after the miſe 
joined, the parel was put without- 
day by the king's demiſe ; and at 


the re- ſummons, the tenant was de- 
manded the firſt day, and for that he 


made default, his default was re- 
corded, and on the ſourth day the 
demandant prayed ſcilin, and had the 
grand cape. 

The demandant, after the mis 
joined by battle or grand aſliſe, ought 
to offer himſelf in perſon, or by at- 
torr.ev, with his champion, c, and 

* recite 


OY av < Se ES a. 


, ER Wl EE a 


Foe tbo Bro, A, 


| 4. Deferrca . Foe Abs . . 5 u i ae, 


& Bi bay; thn Eman- 


od 


N. 
4 
44 
5 
* 


E 
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| Writ of Right Patent. 


of an eſtate of fee-ſimple, and not for him who hath a - 
leſſer eſtate, as tenant in tail, tenant in frank-marriage, 
or tenant for lite : for theſe tenants ſhall not have a writ 


of right patent. 
And this writ lieth properly 


where a man 
ſee ſimple, and another recovereth the land againſt him 
by default in a præcipe quod reddat: now he, who hath 
loſt by default, ought to ſue this writ, 
ſeiſed in fee-ſimple die ſeiſed of ſuch an eſtate, and a 


— — 


11 A. 17. fer 


curiam, a man 


— 


_ 
—— — ——_—_—_—_— 


is ſeiſed in 


the heir by de- 
. fault, and be 
Or if a man : 
\ daunceſler. 


ſtranger doth abate, and entereth into the land, and de-“ 


forceth the heir; the heir may ſue this writ againſt the | 


| 


tenant of the freehold of the ſame land, or an aſſiſe of 


Martdauncefler. Poſt. 196. 
Aa 


nd this writ ought to be brought againſt him 


who hath a freehold at leaſt in the land, and not againſt \ 
tenants for years, tenants by ſtatute-merchant, tenants 
by elegit, nor tenants by ſtatute- ſtaple ; but ought to be | 
brought againſt thoſe tenants who have an eſtate in fee- 
ſimple in the lands, or an eſtate- tail, or for term of life | 


at the leaſt. 


And this writ is always patent, and not cloſe, as other 
writs are, And if the lands be holden of other perſons 


— 


1 —— 


recite the words of the miſe the ſirſt 
day after the miſe joined, and pray 
that the tenant be demanded; other - 
wiſe a non-ſvit ſhall be awarded at 
the fourth day. 42 Ed. 3. 15. But 
if after the miſe joined a petit cape 
be awarded returnable gui] Mich, 
Sc. it is ſufficient for the demandant 
to offer himſelf the fourth day. Dyer 
103. 


An Ein de malo lecti lies only in a 


writ of right; and Note; in this writ 
the tenant cannot join the miſe by 
attorney ; and therefore, though -the 
tenant has an attorney, yet he may 
be eſſoined. 19 H. 6. 61. 

Note; The proceſs for the grand 
aſſiſe is a Yenire facias, and not a 
Habeas Corpus; and yet if they do 


recovered againſt 


brought a Mert - 


—— 


Right.) Judgment final is given . 


againſt the demandant, and after- 
wards the grand aſſiſe is awarded, 
the tenant tenders the demy mark 
for the time, and no ſeiſin is found, 
22 Ed. 3. 8. 34 Ed. 3. Tudgment 
256. But if the ſeifin be found, 
they ſhall inquire further of the right. 
3 Ed. 3. F. Droit 26. See Lit. Sea. 


14. | 
; Judgment final was given againſt 
the tenants, baron and feme, on a 
default after the miſe joined, wiz.. 


That the dee ſhould 


hold to him and ſhis heirs, quit of the 


Dan 


= 


baron and feme,) and of the heirs of | 


the feme. 22 Ed. 3. 17. | 
(a) This. paragraph ſeems to be 


an addition to Fitzberbert, and is 


not appear thereon, they ſhall be contrary to B. and C. ſupra, and f. 
taken. Dyer 200. © 5 C. T © O) 
5. The Judgment on @a Writ f _© 55 | 
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mi of Right Patent, 


than of the king or of the queen, then this writ ſhall be 
directed unto the lord himſelf, of whom the lands or te- 
nements are ſo holden, if the lord be not out of the 
realm; for then it ſhall be directed unto the lord's | 
bailiff; and then the chancellor of England ought to de 
certified thereof. And if a man be elected biſhop, and + 
a writ of right patent is to be ſued in the court of the 
manor of the ſaid biſhop, the writ ſhall be directed unto 
the bailiffs of the ele, and not unto the ele& biſhop 
Vide poſt. 2.E. himſelf. And this writ is as a commiſſion unto the lord, 
or unto the bailiff of the manor, that they ſha}? do right. 
And the form of the writ directed unto the lord himſelf 
is ſuch : 
Heary by the grace of God, &c. to Henry Fart of Lan- G 
' caſter, greeting: We command you, that without delay you do 
Full right ta A. of B. of one mefſuage and twenty acres of 
land (b) with the appurtenances in J. which he claims 10 
hold of you by the free ſervice of one penny per annum for all 
ſervice ; of which W. of T. deforceth him; and unleſs you 


Wie. E. will do this, let the ſheriff of Nottingham do it, that we may 


| rag no more clamour thereupon for want of right. Witneſs, 
; > 
And if the lord be out of the realm, then the form of H 
the writ which ſhall be directed unto his bailiffs ſhall be 
ſuch : 
The king (c) to the bailiffs of H. Earl of Derby of the 
5 ; Gonour of P. in the county of Derby, greeting : Ve command 
200” you, that without delay you do full right to A. of B. of one 
5 SR me ſuage and twenty acres of land, with the appurtenances in 
| | J. which he claims to hold of your ſaid lord by the free ſervice 
3 doing fuit at the court of your ſaid lord, of the honour afare- 
aid in the county aforeſaid, from three weeks to three weeks, 
fer all ſervice, &c. as above. 
And by that it appeareth, that in a writ of right patent I 
be muſt expreſs by what ſervices the lands are holden, 


— 
* . UE FI 


—— — 


00 Note; In nd caſes where (e) Becauſe, although the ſuitors 
land is demanded, the writ ſhall be Wy judges, yet the un ſhall make 
with the appurtenances. See 19 EA. 2. the proceſs. Mich. 7 H. 9. Ret. 
Fitz. Bre. 844. and ſo of an advow- 103. 2 Benl. fel. 5. 
fon, 5 E9. 3. Fitz, Bre, 748. 


% 


Ce. 


"Writ of Right Patent. ; 


We And if the lands are halden of the king or of the 
queen, as of an honour, or in burgage, then the writ 
ſhall be directed unto the king's or queen's bailiffs, and 
the writ ſhall be ſuch: . 
Henry by the grace of Gad, King, Kc. to bis bailiffi of | 
Lincoln, greeting : We command you, that without delay you 
do full right to A. of B« of one meſſuage with the appur- 
tenances in Lincoln, which he claims to bold of us by the 
free ſervice of one penny per annum for all ſervice, of which 
W. of B. deforceth him, that we may hear no more clamaur 
thereupon for want of right, &c. 
K And if a man ſue a writ of right patent of lands or te- 
nements which are holden by a knight's fee, then the 
form of the writ. ſhall be: of one moſſuage and ten acres of 
land, &c. which be claims to held of you by we ſervice of one 
* night's fee for all ſervice. 
L And the writ of right lieth of a paſſage over the water 
of Thames, and of paſture for one hundred ſheep, and of 
the rent of one pound of ginger, thus: Of one meſſuage, 
ten acres of land, nine ſbillings rent, and paſſage over the 
river Thames, and paſture for one hundred ſheep, with the 
appurtenances in W. and of the rent of one pound of ginger, 
one pound of cinnamon, one roſe, one pair of gilt ſpurs, and 
of the third part of one garden, with the appurtenances in N. 
which he claims to hold of us by the free ſervice of himſelf, 
together with his partners, finding for us five ſhips for our 
paſſage at our. command, for all ſervice, &c, | 
A And if the lands of any lord be in the king for the non- 121 
age of the heir, and a writ of right is to be brought in 
the court of the manor where the king hath committed 
the wardſhip of the lands to another, the writ of right 
ſhall be directed unto the bailiffs of the guardian to whom ' 
it is committed, or unto the guardian himſelf, if he hath 
the land in ward in bis own right, and. by reaſon of the 
ſeigniory that the heir is in his ward, And the forms 
of the writs in the regiſter are thus: The king to the bai- 
. tiffs of the guardian of the land and heir of A. of B. Or 
thus: 70 the bailffs of the guardian of the land of A. of B, 
And this writ is where the guardian hath only the ward- 
ſhip of the land, and not of the heir, c. And unto the 
guardian himſelf the writ is, The king to the guardian of 
the land and heir, greeting: We command you, &. which 
B 3 be 


2 Writ of Right Patent. 

= he claims to bold of the aforeſaid heir. And if the heir hath 
no court for the poorneſs of the land, that it is of ſo ſmall 
value, then the writ ſhall be directed unto the chief lord, 
as chief lord, and not as a guardian; and then the writ 
ſhall ſay, And which be claims to hold of bim, &c. «ng 
ſhall not ſay as guardian. 

And it appeareth that a man ſhal! 18 a writ of right | 

of a knight's fee; and the writ ſhall be ſuch : 

T5. king to A. of B. greeting, &c. We command you that, B 
&c. W. Cc. of the ſervice of ene knight's fee, with the ap- 
purtenances in W. which he claims to hold, &c. by the ſer- 

vice of one pair of gilt ſpurs for all ſervice, &c. or, by the 
fervice of finding an horſeman or foatman to go with you in 
the army of Wales at your own expence and off, Kg. or 
all ſervice. Or thus: By the free ſervice of carrying your 
writs at your own expence and your ozon coft within * county, 
for all ſervice. | 

And there is an order ſet in the regiſter, when à man C 
demandeth divers parcels of land in his writ which are 
of divers natures, which parce] ſhall be firſt ſpecified in 
the writ, and what parcel ſhall be next unto that, and 
then what parcel ſhall be next to that, and ſo of all the 


parcels; and that appeareth by the following para- 


| - graph: 
SAT. x. 37: Mcſſuage, 15 mill, PULL e- Houſe, garden, land, meadow, 
| 5s * 1 paſture, wood, heath, moor, ſoil where ruſhes do grow, marſh, 
123 H. the foil and wood where alders grow, the ſoil where broom 
deth grow, rent: This is the order of the parcels. 
$ AC 24. in And if a man in his writ will demand twenty houſes, 
nic E 


(Wood) ws and ten acres of land, and ten acres of meadow, and 
put before paſ- ten acres of paſture, and divers other parcels; and 
ture, yet good, X . ; a 

. afterwards in the ſame writ he will demand the moiety, 


Dyers 4. or the third part of one houſe, or of one acre of land, 

3 Mar. 16g. | 4 
or of meadow, or of paſture ; then the form of the writ - 

it, to put in the beginning of the writ the whole par- 

cel, and in the end of the writ the moiety or the third 

part, &c. thus: That full right, &c. of one meſſuage, one 

mull, one garden, the moiety of one meſſuage, of one acre of 

land, excepting one acre of land in N. &c. fo as the ex- 

ception ſhall always be in the end of the demand. 

And a writ of right may be brought againſt divers D 

tenants who- hold their lande ſeverally; and then the 


form 


Writ of Right Patent. 


form of the writ is; The king to A. B. We. Mie command 
| you that, &c. you do full right to A. of twenty acres of land 
with the appurtenances in N. which he claims, &e. whereof | 
F. deforceth him of ten acres, and S. of three acres, and C. — is 
of ſeven acres of land. And ſo the word [land] ſhall be 
in the end to him that ell be ſuppoſed laſt deforecor, 
&c. 
E Andif a writ of right be 3 in the court of any 
biſhop or abbot, it ſhall be then directed to the ſame 
biſhop, thus: The king, &c. to the venerable Father in 1. C. 3. 4. 
Chriſt William, by the ſame Grace Archbiſhop of Canterbury, 
Primate of all England, greeting: We command you that 
without delay, &c. which he claims ta bold of you by free 
ſervice, &e. 
And if it be directed unto an wy then the writ 
ſhall ſay, Which he claims to bold of you, &:, 
And if in the time of the vacation of any bilboprick 
a writ of right ſhall be brought in the court of any 
lands which are of the biſhoprick, which are in the 
king's hands by reaſon of the yacation of the biſhoprick, 
then the writ of right ſhall be directed unto the king's 
bailiſf, or unto the bailiff of him who is the biſhop electe; 
and the form of the writ is ſuch : The king ts the bailiffs 
of C. of the archbiſhoprick of York, greeting. Or thus: 
The king to the baiiifſs of H. (a) ele of Lincoln, &c, 
greeting: We command you, &c. which he claims to boid 
of the aforeſaid ar:hbiſhop. Or thus, if it be directed unto a x, F. 
the bailiffs of the biſhop elect: hich he claims to hold © 
of your aforeſaid lord by ſervice, &c. | 
But the lord may give licence unto his tenant to fue lunge 
his writ of right in the king's court, or the common 
pleas, before the juſtices; and that as well after the writ 
purchaſed and returned into the common pleas, as be- 
fore the writ purchaſed and ſued. - And the form of the 
writ, when it ſhall be ſued in the common pleas by 
licence of the lord, ſhall be ſuch : The king- to the ſheriff; 
&c. command A. 50 Juftly, &c. he render to C. one meſſu- 


—— 
—_— 


——_— 


(a) For he ought not to be named the pope, but wan be named only 
Biſhop till conſecraticn, not even Ele#. 5 Ed. 2. F: 1. Brev. 800. 
though he came in by collation of 

| B 4 , 241 


E33 


* 


fftentb day of of the Holy, Trinity, to 


the aforeſaid * 'A. bath unjuftly Lieferced bin. and unleſs be 


will do this, and the Fforeaid*C Dun ve yon ſeturity to 
proſecute bis ſuit, "thin ſamimon 53 the gfore- 


ſaid A. that be' be "Before aur JafticerabWeFminſter on the 


Ft: And hive yi you there thi 2 
ven dee. Becauſe I. Abe chief. lord of the fee, bathÞzreipen 
"Pemtitted to us his* court And fo this clauſe {ball be. put 
in the writ after the lclle, &c, And if this clauſe be 
omitted, and the lord after the purchaſe of the writ ſend 
his. letter to the king that he is contented ene 
it is ſufficient, | . 
Aud if ſuch clauſc; Becauſe the bord hath 3 bis 
court, were in the writ, it is not material whether there 


—— M. obieb- be claids e 
— right and inheritance,” arigothhervif the. complains, that 


ET Wits 4 


were any letter of the lord in the chancery, proving his 


aſſent, or not. And the form of the letter of licence, 
which ſhall be certified unto the king, is thus: 


To the moſt excellent Prince Lord Henry by the Grace of A 


. God King of England, Lord of Ireland, and Duke of Aqui- 


tain, the biſhop of Durham ſendeth greeting, in him by whom 


kings reign and princes bear dominion. Becauſe K. of S. 


having obtained our leave, purpoſeth to implead W. in your 


court before your juſtices of the bench by your writ of right, 


of one meſſuage with the ' appurtenances in J. which he holds 
of us, We ſignify to your Royal Highneſs by thectenor of theſe 
preſents, that for this time we have thereupon remiilad to 


you our court, ſaving to us otherwiſe the right of. dur niory 


in the like caſe, if it ſhall happen. In witndfs aheredf we | 
| have cauſed theſe our letters to be made ye * Dated at 


London the day, year, &c. >> AE" 27 2 23 


But if the (a) tenant of any lord ſue "Tach® a*-writ of B 
right in the king's court without ſuctt letꝶęn. And recover, 
it ſeemeth the recovery is good, ad he lord ſhall not 
void the ſame nor the tenant. Alſo it ſeemeth to ſtand C 


with reaſon, that if a man holde a8 Jord, as of a ſeig- 


niory in * which is not 725 minor, for which ſeig- 


" Yet ſee 6 Ed. 3 
quired by the inqueſt, Oc. 


} 2 


— 
— 


— _ 
#4 * 3 o * — 


—_ 


3. 22, Ho may come in ao pace thin it be in- 


be cannot keep any. a 
. to ſue ſuch, writ as before in the king's court, and 
that the lord ſhall not have action, or other means to 


annul- this act, becauſe be hath: not any court to hold 


plea for that theres And in the end of the writ may be 
theſe words, Becauſe the lord hath remittad his court, &. 


— D 4 - 


But if the tenant will ſue forth; the writ of precipe in Proipe in 
capite in the king's court for ſuch lands as are hojdea of T5 . 


another lord, (5)-then the lord ſhall hase a writ out of 


the chancery directed unto the juſtices of the common 


pleas, commanding them, that if it doth not appear unto 


them that the lands are holden of the king, but of an- 


other, they ſhall proceed no farther on that plea. For 
by this writ the plea ſuppoſeth the lands to be holden 
of the king, and therefore he and bis heirs ſnall be con- 
cluded againſt the king for the tenure, and the ſame ſhall 
be prejudicial unto the lord of whom the lands are hold- 
en: but by the other writ he doth not ſuppoſe any te- 
nure in the writ, and therefore there is great 1 8 
Tamen guære. | 

And if a man ſue a writ of right directed unto the lord 
of whom the lands are holden, and he will not hold his 


court to proceed upon the writ; then the demandant 


in the writ of right ſhall have a writ directed unto the 
lord, commanding him to hold his court, &c. and if he 
will not receive the writ, nor do right unto him, he may 
ſue-forth a writ commanding him to do right, and there- 


upon he may have an alias, and a plur iet, and attachment ; 5 


and the form of a writ of attachment is ſuch: 

| The king to the he feiff &. J A. fhall give you b 
Ke. then put, &c. B. that he be, &c. as well. to anſwer 
' us as the aforeſaid A. wherefore when we commanded the ſaid 


B. by our-writ of right, that without delay he ſhould de full 

rigbi ic the aforeſaid A. of one meſſuage with the appur-- 
_— EF of "which T. deforceth him; the ſaid B. little _ 
Kot RS et Wa hs T. s, | 


; weighing our command in this behalf, hath 


2 * — — 


Vas (4) See 6 Bd. 3. 36. May: Char. 3 


but re hk way of pro- 


Bat the tenant. in a writ of teſtation, to ſave an eltopple of the 


| "Fight tha ſhall vor alledge this by my tenure. "GP 31. 


hath 5 


3 | Writ of Right Patent. 


hath refuſed to receive our writ, and to bold his court, 
and to do juſtice to the ſaid A. in the premiſſes, in con- 
tempt of us and of our command, and to the great damage 
and manifeſt danger of difinheriting the ſaid A. And have, 
&. And upon that if the defendant appear, he ſhall 
de put to anſwer, Cc. 
But if the lord of the court hold his court, but the 
lord, or the bailiff, or officer will not do him right, 
or delay him to have right, or to make proceſs, Ce. 
then the demandant may ſhew unto the ſheriff of the 
county how he is delayed, &c. and pray the ſheriff to 
Tolt on the lors award ſuch a precept or writ, which is called a telt, 
— foie directed to his bailiffs, by his precept, to remove the 
Pott. 7. E. plea before him into his county; and upon that the 
ſheriff ought to award ſuch a precept to his bailiff, c. 
and to go unto the lord's court, and there remove 
the matter before the ſheriff in his county. And the 
form of the precept is ſuch: | 
Robert A. ſheriff of Norfolk, to Edmund C. the lord 
the king's bailiff of his dutchy of Lancafter of F. greeting: 
Becauſe I have received information from the complaint of - 
John B. perſonally . appearing at my county (to wit) on 
Monday next after, &c. in the year, &c. held in the fhire- 
houſe at Norwich, that although be brought to J. P. and 
J. B. bailiffs (of the ſaid lord the king of the duteby afore- 
ſaid) of F. aforeſaid, the lord the king's writ of right patent 
directed to the bailiffs of the ſaid lord the king of bis dutchy of 
Lancaſter of F. in my ſald county, for the purpeſe that they 
might do full right to the ſaid John B. of the manor of F. 
with the appurtenances, whereof John S. deforceth him; 
pet becauſe the ſaid bailiffs favour the ſaid J. S. in that mat- 
ter, and have hitherto delayed to do full right according to the 
- exigency of the ſame writ, I command you, on behalf of the 
Lud the king, firmly enjoining that you go in your proper per- 
Jen to the lord the king's court of his dutchy aforeſaid of F. 
and remove the plaint which is there between the ſaid John 
B. and John S. by the ſaid writ into my county next to be 
held, and ſummon by gozd ſummoners the eforeſaid John S. 
| that he be at my county of Norfolk, to be held on Monday 
next coming at N. in the (hire- houſe to anſwer the aforeſaid 
John B. thereupon ; and have you there the ofereſeid plaint, 


Writ of Right Patent. 
the ſummoners, and this precept. Dated in my county at Nor- 


year aforeſaid. . 3 

G And by this it appeareth, that the demandant may re- 
move the matter out of the lord's court into the county 
court: and it ſcems reaſonable that the tenant may alſo 
remove the matter by a tolt made by the ſheriif, ſuppoſing 
that the bailiffs of the court do favour the demandant in 


that the tenant may remove the plea out of the lord's court 
for good cauſe before the juſtices in the common pleas ; 
but the demandant cannot ſo do, becauſe he may have a 
tolt from the ſheriff to remove it out of the lord's court 
into the county court. | 

A But when it is in the county, he may remove it thence 
by a recordare before the juſtices in the common pleas. 
And by this rule it ſeems, that the tenant cannot remove 
the plea by a telt out of the Jord's court into the county, 


cordare, &c. and that for good cauſe ſhewed in the writ. 
And the writ of recordare is ſuch : The king to the ſheriff, 
&c, greeting: We command you, that taking with you four 
diſcreet and lawful knights of your county, you go in your proper 
perſon to the court of A. of B. and in that full court you cauſe 
to be recorded the plaint, which is in the ſame court by our writ 


ſuage with the appurtenances in B. and have you that record 


chael in fifteen days, under your ſeal and the ſeals of four lawful 
men of the ſame court, who intermeddled in that record, and 
prefix the ſame day to the parties, that they may he then there to 
proceed in that plaint, as it ſhall be jaſt; and have you there 
the names of the aforeſaid four men and this writ, Witneſs, 
&c. And in the end of the writ of recordare the cauſe of 
removal ſhall be put in thus: Becauſe the meſſuage of the 
aforeſaid T. after the death of the ſaid T. if the ſaid W. die 
without heir of his body, ought to deſcend to the bailiff of the 
court aforeſaid, who holds the pleas of the ſame court, as couſin ani 
next heir of the ſaid W. and the ſaid W. hath deraigned That 
againſt the faid T. in the court aforeſaid ; wherefore becauſe 


's 


the matter. Tamen quere; for the rule in the regiſter is, 


the ſame bailiff favourcth the ſaid W. in the aforeſaid plaint, 


wich in the ſbire-houſe, on Monday next after, &c. in tb 


but he ought to remove it into the common pleas by a re- 


of right, between W. demandant and S. tenant, of one meſ- 


before our juſtices at Weſtminſter from the day of Saint Mi- 


- 
„ TDD Ws 


in the pone. 
Rec dave, And it is a rule, that a recordare is not given to remove C 
roſt 7 E. any plea in a writ of right, but for the tenant, But pone 


—_—_ 


H. 4-14 And there are many other caſes put in the regiſter of B 
12 H. 4 13. 4 omover of this plea into the common pleas at the ſuit of 


- Writ of Right Patent. 


4 it is ſaid, let execution-of this writ be done, if the cauſe he = 
true, and the aforeſaid 8. prays this, and otherwiſe not. 


the tenant. As if the lord take upon him for to maintain 
" -the matter, to have part of the land. Or if the tenant 
alledges baſtardy, or plead a foreign plea, or join the miſe 
upon the grand aſſiſe, &c. And when the demandant 
hath removed the plea by tolt into the county, then the de- 
mandant may remove the ſame (a) into the common pleas 
by a pene, without expreſſing any cauſe in the pone. But 
the tenant cannot remove it without a cauſe be expreſſed 


is given for the demandant, but that ought to be out of 
the county court. And the form of the pong for the de- 
mandant is ſuch: 5 N | 

The king to the ſheriff, &c. greeting: At the petition of the 
demandant put the plaint which is in your county by aur writ «f 
right between A. demandant and T. tenant, of one meſſuage 
with the appurtenances in L. before our juſtices at Weſtmin- 
ſter on the aftave of the Holy Trinity next coming, and ſummon 
by good ſummoners the aforeſaid T. that he be then there to an- 
ſwer the aforeſaid A. thereupon ; and have you there the ſum- 
moners and this writ. B OE 6 

And here is not ſaid [and another writ] becauſe the ori- D 

ginal writ of right patent doth remain with the demandant, 
and not with the ſheriff, &c. as do other original writs. 

And if the tenant will remove the plea out of the 
county by pore, he ought to ſhew ſome cauſe in the writ ; 
and the writ'is ſuch : The king to the ſheriff, &c. Put the 
plaint which is in your county, &c. before our juſtices at Weſt- 
minſter in fifteen days of the Holy Trinity next coming, &c. 
as above; and tell the aforeſaid A. that he may be then there, 
if be will, to proſecute his piaint thereupon againſt the aforeſaid 
T. and have you then there this writ. Witneſs, &c. Becauſe the 
 aforefaid A. hath married W. the kinſwoman of the ſheriff, &e. 


r 


— 


_—_— 


may be removed into B. R. per Han- thereon, 11 H. 4. 49. 


(a) Note; In ſuch caſe the plea ford; and there they may proceed 


wherefore 


E 


_ grand aſſiſe; (a) now if the bailiffs will proceed, the te- 


Writ of Right Patent. 
wherefore laren the freriff favoureth, &e. let alia be 
dane, &c. as above. 


And in a writ of right in a court baron, if a otic 
plea be pleaded, or the miſe is joined to be tried by -e 


| nant may have a prohibition directed unto them, which 


ſhall inhibit the bailiffs to hold the plea, Or he may in- 
hibit the lord himſelf, that he ſhall not hold the plea, &c. 


And alſo ſuch writ ſhall be directed unto the ſheriff, for- 


bidding him to hold plea in the county court upon the 
writ of right after ſuch pleas pleaded ; and if they do pro- 
ceed, he may ſue forth an alias, and a pluries, and an at- 
tachment againſt them. 

And it is to be known, that if the lord or bailiffs do 
ceaſe to proceed in the plea by reaſon of ſuch writ of pro- 
hibition, then when the juſtices in eyre come into the 
county for. all pleas, the demandant may come into the 
chancery by the record of -the writ of prohibition, which 
iſſued before out of the chancery, which is always inrolled 


in the chancery: and thereupon he ſhall have a writ di- 


reaed unto the ſheriff to ſummon four knights to chuſe the 
grand aſſiſe upon the writ of right which is in the Jord's 
court, or in the county. And the writ of chuſing the 
grand aſſiſe ſhall be ſuch : 

U The king to the ſheriff, &c. greeting: Summan by good 
fummoners four lawful knights of your county, that they be be- 
fore our juflices at the firſt aſſiſes, when they ſhall came into thoſe 
parts, to ele twelve of the lawful knights of the neighbourhood 


JN. who may better know and will ſpeak the truth, to male 


cognizance of our great aſſiſe between A. demandant and B. 
tenant, of one meſſuage with the appurtenances in N. whereupon 
the ſame B. who is tenant, hath put himſelf upon our great 
afſiſe, and hath prayed that cognizance may be made, whether 
of them hath greater right in the meſſuage aforeſaid, and ſum- 
mon by * ſummoners the aforeſaid B. that he be then there te 
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(a) See this otherwiſe in the court affiſe. 2 Mar. oe” 111. 


of antient demefne, where in a writ (6% Note ; Tue lenights ought to 
| of right cloſe ſued, in nature of a be 


girded with 
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, otherwiſe it is 


writ of right patent, a jury was re- cauſe of challenge. See Tris. 6 EA. 


turned there, inſtead of the grand Mer Reports 67. Squire and Read. 


bear 
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Ant. 1 B. 


Writ of Right Patent. 


hear that eleflion ; and have you there the names of the afore- 
faid knights and this writ, And when the plea is in the 
common pleas, then this writ of magna aſſiſa eligenda ſhall 
iſſue out of the common pleas, and is judicial: but in the 
caſe before it ſhall iſſue out of the chancery without paying 
a fine. And if the demandant ſue a writ of præcipe in 
capite in the common pleas for lands holden of another 
lord than of the king, then the lord of whom the Jands 
are holden, may ſue forth a writ directed unto the juſtices 
of the common pleas, rehearſing, how that the land is 
holden of him, commanding them to proceed no further, 


| Se. 


And as before is ſaid, none can ſue or maintain ſuch 


writ of right patent, but they who have- an eſtate in fee- 


ſimple, as tenant in fee-ſimple, or abbot, or prior, or 
biſhop, or maſter of an hoſpital; and a body politick, as 
mayor and commonalty, or bailifs and commonalty, &c. 
and ſuch bodies politick may have ſuch writs for their 


poſſeſſions. But parſons, vicats, or chantery prieſts or 


prebendaries, who have patrons and ordinaries over them, 


cannot maintain this writ of ight patent, but another writ, 
which is called juris utrum; the nature of which writ 
ſhall be after expreſſed. 

If a man bring a writ of right patent as heir unto his an- 
ceſtor, he ought to lay the ſeiſin and eſplees, as in per- 
nancy of the profits of the lands in his anceſtors. And if 
an abbot, biſhop, or ſuch body politick, bring ſuch writ, 
he ought to lay the ſeiſin of the eſplees as in pernancy of 


the profits in themſelves, or in their predeceſſors. And 


Pracipe in capite. 
Ant. 3, — 


for the reſidue of this matter touching the writ of right 


patent, and the count, and the bars, and all the circum- 
ſtances thereof, ſee the title of droit in the abridgements. 

And note, that a writ of right, which is called precipe 
in capite, is no writ of right patent, but is a writ of right 
cloſe, and ſhall be directed unto the ſheriff of the county, 


and lieth where the king's tenant, who is ſeiſed in fee- 


ſimple of lands holden of the king in chief as of his crown, 


and not of the king as of any honour, caſtle, or manor, 


but merely of the king as of his crown, who is a lord in 


. groſs, (becauſe it is holden of him who is always king) is 


deforced &e. And this writ is as high in its nature as the 
| writ 


oO 


Writ of Right Patent. 


Ak right patent ; and no ** can ſue this writ, if 
he bath not an eſtate in fee-ſimple of bis own poſſeſſion 


any honour, caſtle, or manor, loſeth his lands or tene- 


heir may have this writ of right, of præcipe in capite, 
againſt the tenant of the freehold of thoſe lands or tene- 
ments. And this writ ſhall be cloſe, and ſhall. be directed 
unto the ſheriff, and returnable in the common pleas be- 
fore the juſtices there: and in this writ he ought to lay 
the ſeiſin in himſelf, or in his anceſtor or predeceſſor, in 
the ſame form as be ſhall do in-a writ of right. 

The king to the ſheriff of Nottinghamſhire, &c. Command 
A. that juſtly, &c. he render to B. one meſſuage with the ap- 


ritance, and to hold of us in chief, and whereof he complains 
that the aforeſaid A. unjuſiiy defsrceth him; and unleſs be will 
do this, and the aforeſaid B. ſhall give you ſecurity to proſecute 
his claim, then ſummon by good ſummoners the aforeſaid A. 


Mary of N. and to hold of us in — and whereof he com- 
plains, &c. 

And by this writ it fully appears, that lands W U are 
nolden of the king as of an honour, caſtle, or manor, 
are not holden in 8 of the king, becauſe that the writ 
of right in ſuch caſe ſhall be directed unto the bailiff of 
the honour, or caſtle, or manor, to do right, Sc. But 
when the lands are holden of the-king as of the crown, 
they are not holden of any manor, caſtle, or honour, but 
merely of the king 2s king, and of the king's crown as of 
2 ſeigniory (a) by itſelf in groſs, and in chief above all 


and ſeiſin, or of the ſeiſin of his anceſtor or predeceſſor. 

And it lieth alſo where tenant in ſee · ſimple of any lands 
or tenements, who holdeth ſuch land or tenement of the | 
king in chief as of his crown, and not of the king as of 


ments by default in a præcipe quod reddat : Now be or his 


purtenances in D. which he claimeth to be his right and inhe- 


that, &c. Or thus, if an abbot or ſpiritual perſon ſue the 
writ : which he claims is be the right of bis church of Saint 


Bre. us A 
LW R. 29. 


V. 21 E. 3. B. 
Tenures, 16. 
33 H. 8. 5 
there are 
honours ef 
which lands are. 


holden in capita. 


Dyer 45. 


other 


| 
— 


(a) Note; M. 30 H. 8. Dyer 44. The king by no means can grant 88 
A tenure in chief (1.) ought to be ſever the tenure and /ci a 
held of the king, and created by him. chief from the crown. The ing pur- 
2.) It ought to be held of him as of chaſes a meſnalty, yet the tenant ſhall 
his perſon. And (3.) fer Dyer 45. hold as before ; ſo if he forejudge the 
meſne, 
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Writ of Right Patent: 


other ſeigniories. And thereof it followeth, that there 
dre many errors and erroneous opinions at this day in the 
ſuing of liveries, and finding of offices, and determining 
which lands ſhall he taken to be holden of the king in 
chief, and which ho; 3 and therefore [i to now the 
truth. | ' 

1323 Fefe in cd, the tenant | that not plead, that the I. 


. 


rect, 9. tenements are not holden of the king, although the writ 


* doch ſo ſuppoſe; but he ought to take the ſame by pro- 


teſtation, and plead other matter in bar, if he have any 
matter to plead, 

And in 2 writ gf. right he ought to count of his own M 
ſeiſin, or of the ſejfin of his anceſtor : and if he count of 
the ſelſim bf his anceſlor, he may alledge ih. ſeiſin in the 
time of King Richard the Firſt, but the ſeiſin is not tra- 
verſable : but the tenant may tender a demy mark to in- 
quire of this ſeiſin, &c. And if it be found with the te- 
nant, that the anceſtor was not ſeiſed, the demandant 
ſhall be barred. But if the king be party demandant, 
the tenant cannot tender the demy mark to inquire of 
the ſeiſin, but ought to plead in bar ; and there the tenant 
ſhall have no imparlance without the aſſent of the king's 
ſerjcants. And it ſeems reaſonable, if the tenant in a 

| precipe qued reddat loſe by action tried, that yet he ſhall 
UL. 114+ have a writ of right. 
4 Co. 43- And ſo if the demandant be barred in an aſſiſe of Mort- N 
dauncefler brought by him, or other real action, as a writ 
of entry ſur diſſeiſin, &c. or the like writ, and is barred by 
[6] ion tried, yet he ſhall have a writ of right patent, or 
pPfraæcipe in capite, if the lands be holden of the king in 


Co. 86. chief: and fo it ſeemeth, if a man loſe by default in a 
the tenant 


after the miſe maketh default, final judgment upon that default ſhall not be Hon 
but a cape mall iſſue; for peradventure he may fave his default: but judgment fina}, where 
it t not to de in a writ of right, {ball bind until it be reverſed. 


* 
ä — r * 1 A —_ th * 
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8 


3 


meſne, Sc. he ſhall hold as the meſne reverſion, both the tenure and the 
held. The king grants land in tail, ſervices ſhall remain to the king. See 
and after confirms it to hold of him the tenure of the honour of Plympton, 
dy a penny, Sc. The grantee ſhall and 36 H. 8. Dyer 58. The tenure 
notwithſtanding hold it in chief, al- of the honour of Gloucefter 3 and _ 
though there are theſe words added, the tenure of the principality of 

and not in chief 5 and i he grant che Wales, is not the avs. Dyer 344. 


writ 


* 
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Writ of Right Patent. 


writ of right (a) before the miſe joined, yet he ſhall have 
a writ of right againſt him who recovereth. But after a 
miſe joined it is otherwiſe ; for then upon default after 
iſſue joined, the judgment ſhall be final, as well againſt 


the demandant by his nonſuit, as 


he make default after. 


And a man ſhall have a writ of right patent of a tent, This mog be 


as well as of land. ; 


intended of a 
Rent-S-rvice, 
for of a rent- 


charge or ſeck no writ of right lies; per Herle. 45 Ed. 3. F. Droit 32- 


Writ of Right in London. 


W* IT of right patent in London lieth of lancs or tene- 
ments within the city, &c. by-him who claims an 


eſtate in fee-ſimple in the lands and tenements, and not 


by 


— 


(a) The demandant imparls on the 
voucher of the tenant and returns 
(into court) and the tenant was de- 
manded and made default, and judg- 
ment given againſt him, becauſe be 
departed in contempt of the court. 38 Ed. 
3. 13. and ſo of the demandant if he 
imparls, Ee. after the - miſe joined. 
13 Ed. 30 F. Judgment 169.-and the 
like of . 1. Ed. 3. . 
Judgment 126. Judgment final is 
given on a departure in deſpight of 


the court. 53 Ed. 3. E. Judgment 25 2. 


3.\ But not on a default in a petit cape 


after the miſe joined. 12 Ed. 2. F. 
Judgment 235 XJSo judgment final is 
given on a confeſſion after the miſe 
Joined, but not before. 13 H. 4. F. 
Judgment 245. 33 Ed. z. ibid. 263. 

Where the tenant vouches, final 
judgment ſhall not be given againſt 
the vouchee, except he be tenant to 
him that vouches him, though it be 
after the miſe joined ; per Bingham. 
13 Ed. 3. Judgment 152. contr. 14 
(2JEd. 3. ibid. 1541 See judgment againſt 
a prebend. 12 Ed. 3. Judgment 163. 
againſt a baron and feme; and yet 
the feme ſhall afterwards have a cai in 


Vol. I. : C 


2 


vita. 33 Ed. 3. ibid. 252. It ſhall 
not be agaiaſt the king. iid. Judg- 
ment 232. See judgment final given 
after the champions were brought, 
and at another day given, the tenant 
made default; but the demandant 
appeared with bis champion. 29 Ed. 
3-12. and ſo is 1 H. 6. 7 

Judgment in a writ of right, vide 
ant. pag. 1. and 2. & infra 1. 

+ Note; If the tenant tenders the 
miſe, either by grand aſſiſe or cham- 
pion, and the demandant imparls 
thereupon, and at the day the tenant 
makes default; judgment final ſhall 
be given, becauſe be departed in con- . 
tempt of the court. 3 H. 6. 55. 10 
H. 6. 2. and ſo is the caſe to be in 
tended. 44 Ed. 3. 28. Jide ſupra. v 
So if after the miſe is joined by cham- 
pion, the tenant appears without his 
champion. 12 H. 7. 10. But if the 
miſe is joined by grand aſſiſe or battle, 
and afterwards the plea is put without 
day, i. e. diſcontinued; and then 
upon a re-ſummons the tenant after- 
wards makes default, judgment final 
ſhall not be given. 3 Ed. 3. 5. 1 EA. 
3 Alſo if the mile is joined by grand 

V - oth afiſe, 
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6 Writ of Right in London. 


by him who claims an eſtate for life, or in tail, or in 
dower, or by the courteſy. For if tenant in ſee ſimple 
loſeth his lands in London by default, or by verdiQ, it 
ſeemeth that he ſhall have a writ of right of thoſe lands 
directed unto the mayor and ſheriffs, and it ſhall be in the 
nature as a writ of right patent, And the form of the writ 
is ſuch : | | | | 

The king to the mayor and ſheriff; of London, greeting: C 
We command you, that without delay you do full right to E. 
of N. of one meſſuage and two ſhops with the appurtenances in 
London, which he claims to hold of us by free ſervice, &c. 
whereof W. deforceth him, that we may hear no more clamour 
thereupon for want of rights Witneſs, &c. And it ſhall 
not be ſaid in this writ, and unleſs you will de this, the 
ſheriff of ſuch a county ſhall do it, becauſe the writ is as well 
unto the mayor of the ſaid city as unto the ſheriff, 

And the writ of right patent, which ſhall be directed 
unto another city or borough, ſhall be of like form as 
the writ aforeſaid is, as appeareth by the regiſter, thus: 

The king to the mayor and bailifft of Oxford, greeting : 
Mie command you, that without delay you do full right, &c. 10 
E. of C. of twenty ſhillings rent, and paſlure for ſixteen 
cattle, with the appurtenances in N. of whith A: of B: un- 
juſtly deforceth him, &c. | 

Burgage Tre. And becauſe that the lands and tenements within cities D 

| and boroughs are holden of the king in burgage tenure; ' 

it behoveth that the writ of right patent be directed unto 

the ſaid mayor and ſheriffs or bailiffs, as bailiffs and of- 

1 ficers of the king, as if lands were holden of the king 
der; All the 


Inde, Ce. wich- AS of an honour, or caſtle, or manor, 
in the city of and 
Lende, and the liberties thereof, are held in free burgage without any meſaalty. Privileg. Lond. 52. 


— ͤä„ä— 
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aſſiſe, and at the day of ni, privs, c. baron and feme, they tender the miſe, 
tlie tenant makes default, a petit cape and the demandant imparls there- 
- ſhall iſſue; and if at the return there · upon, and atterwards makes default, 
of the tenant does not come in, nor judgment final ſhall be given. 
| fave his default, judgment final ſhall (d Note; Where it was againſt baron 
(ner) be; but if the demandant and feme, and before the miſe accept- 
makes default at any day after the miſe ed. 11 Ed. 3. F. Judgment 126. 13 
joined, judgment final ſhall be given Ed. z. ibid. 129. acc*. where the ter- 
againſt him. See 12 H. 7. 10, or 20. mor was received. And 14 Ed. z. 
Dyer 98. 103. 5 Co. £6. a. See 3 Ed. 151. Simile. Vide poſt. 11 D. E. 
3. 29. If in a writ of right againſt | N 
. And 
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Writ of Right in London. 
Þ And alſo upon a writ of right ſued in London the plex 


ſhall not be removed by (a) Tolt, or Pone, or Recordart, 


as another writ of right ſued in the court of another lord 
ſhall be. But if the tenant in the writ of right in London 
vouch a foreigner to warranty, the demandant ſhall come 
into the (a) Chancery, and ſhall ſue a ſumm” ad warran- 
tizandum in the common pleas before the juſtices at a 
certain day, and another writ unto the (ö) mayor and 
ſheriffs; to ſend the record before the ſaid juſtices at the 
ſame day, &c. and then the mayor and ſheriffs do ad- 
Journ the parties before the juſtices of the Common 
Pleas at a certain day; and alſo at the ſame day ſhall ſend 
the record which is before them before the ſaid juſtices; 
and when the juſtices have determined the warranty; 
they ſhall (a) ſend back the record by writ, which ſhall 
iſſue out of the rolls of the juſtices, directed unto the 
mayor and ſheriffs, commanding them to proceed in the 
plea within the ſaid city. And the ſame is by the ſtatute 
of Gloucefler, Of Foreign Voucher to Warranty, cap. 12: 
And ſo it ſhall be done, if the tenant plead a foreign 
plea,. (a) the plea ſhall be removed as aforeſaid, and when 
the matter (a) of the plea is determined, then it ſhall 
be ſent back unto the mayor and ſheriffs as aforeſaid, 
by the equity of the ſaid ſtatute. 


And 


__— 


(a) N. B. That at common law 
the record was removed by a writ out 
of Chancery, and after the warran 


per Hantford. 14 H. 4. 16. 

(5) See the power of the j#//icegon 
ſuch removal of the record. 44 Ed. 
3. 2. They may recotd an aid prayer 
for the tenant, and remand the re- 
cord. 18 Ed. 3. 1. They may grant 
a reſceit to the wife on a departure 
of the huſband, in deſpight of the 
court. Contra 31 Ed. 3. F. Reſceit 
125. But they cannot give judgment 
upon a default. Jbid. 41 Ed. 3. 31. 
42 EA. 3. 1. Nor give judgment 
upon a confeſſion; nor take an iflue 
| between the tenant and vouchee ; nor 


— 


enter the confeſſion, Sc. 18 Ed. 3. f. 
A vouchee cannot plead in bar, but 


ty may vouch over a foreigner ; per Kel/. 
determined, it was remanded back; 27 BY; 


contra Stouff; and 49 Ed. 3. 31. per 
Mich. and Bale. See 41 Ed. 3. 31. 
and 49 £9. 3. 21. They cannot try 
a new iſſue pleaded by tlie tenant to 
the whit. | 
(a) 1d eff, In a plea real, but not 
in a plea perſonal ; per Frijby. 3 H. 
4. 12. But on a foreign plea pleaded 
in a plea real or perſonal it ſhall be 


removed 'to be tried, and afterwards 


remanded, by the better opinion. 
id. And fo it is on a foreign plea 
pleaded in a court baton, or antient 


demeſne, or county palatine. 14 U. 


4. 25, 26. 22 H. 6. 48. Lib. I- 


"Cl | ids. 


Writ of Right in London. 


, And by the rule in the regiſter every prætipe quod red- 
dat of plea of lands or tenements in London ſhall be di- 
rected unto the mayor and ſheriffs jointly: but every 
other writ ſhall be directed unto the ſheriffs only. 
And now it is a common opinion, That if a man F 

hath title to have a Formedon of lands or tenements in Lon- 
don, or any other action real, as a writ of entry fur 
diſkcifin, or other writ wharfoever of lands or tenements, 
he ought to ſue this writ of right patent (b) directed unto. 
the mayor and ſheriffs of London, that they ſhall do 
right, Cc. and that the demandant, upon this writ, ſhall 
make his proteſtation to ſue it in the nature of what writ 
he will, as a man ſhall do upon a writ of Droit Quſc ſued 
in antient demelne. But it ſeemeth the law ſhall not be 
ſo; for this writ is a writ of right patent, which is directed 
unto the mayor and ſheriffs as other writs directed unto 
another .city or borough are. And I have not heard that 
a man ſhall make proteſtation to ſue ſuch writ patent in 


14 4 


the nature of what writ he will. But the city of Lon- 
don by their cuſtom bave power to hold pleas of lands 
within the city by other the king's writs as well as by 
__ wvrit of right patent, and that appeareth by the regiſter. 

7 H. 6. 32. ac. (c) And it appeareth, that London is not antient de- G 
. meſne; for then the writ of right, which ſhall be di- 
2 coa- reed unto the mayor and ſheriffs, ſhould be cloſe, and 


not patent. And it appeareth by the regiſter, in the title 
of juris utrum, that a juris utrum was ſued of tenements in 
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trad. 229. But it is otherwiſe, if a 
reſummons be ſued out of a court 
which has conuſance on a foreign 
plea; per Cur'. 14 H. 4. 25. See 
per Norton and Hull, a foreign iſſue 
joined in debt brought in court baron 


or other court, which may hold plea 


thereof, or in a ſuit by bill by a copy- 
holder; it ſhall not be tried here (in 
Weſtrunfter Hall) contra of a writ of 
right brought in the court of the 
Lord. 1 H. 5. 12. 2r. 264. 


(4) See a Formeden of lands in Lon- 
don. 43 Ed. 3. 21. 80 a writ of 
right in the hullings there, and pro- 
teltation made in nature of a Formedon, 

8 | 


— 


18 Ed. 3. 8. See alſo 3 H. 4. 12. 
19. A foreign plea pleaded in a 
Formedon in Lendon thall be removed 
toe tried (here) and after trial re- 
manded to be adjudged (there). 14 
H. 4. 25. | 

N. B. 18 Ed. 3. 8. "The writ of 


right was ſued in nature ef a Forme- 


don in Def. ender in London. See 4 In 


it. 147. And no writ lies of lands 


in Lonaon, but in London only. Dyer 
317. 
(e) Note ; In 7 H. 6. 32. it is cer- 


tified, that Loden is not antient de- 
meſne. 


London, 


' Writ of Right in London. 3 


Londan, returnable before the juſtices of the common 
pleas. . | N 
And alſo it appeareth in the regiſter, in the title of 2 
writs of waſte, in the end of the title, that a writ of partic” 
facienda was directed unto the mayor and ſheriffs of Lon- 
din, to make partition of tenements in Londen ; and alſo 
there followeth a writ of effrepement, ſued and directed 
unto the ſheriſſs of Londen, upon a writ of (a) juris utrum [ 
depending before the juſtices of the common pleas, of 
tenements in London, * 

A And it appeareth in the regiſter of a writ of jaſficies of 
of dower ſued in Lenden for lands in Londen was directed 
unto the mayor and ſheriifs of the city, and a ſpecial writ 
for the heir in tail for lands in Londen directed unto the 

mayor and ſheriffs there, upon a (o) deviſe made of the 
lands unto his anceſtors in tail, &c. And the like writ 
for him in the remainder in tail, and alſo for him in the 
reverſion, And the like writs upon deviſes made in other 
cities and boroughs by ſome perſons to others, Cc. And 
theſe writs are in the regiſter after the writ of formedan in 
the remainder, Fal. 244. 

And by. theſe writs it appeareth, that a writ of right 
patent, which is ditected unto the mayor and ſheriffs of 
London, is not ſuch a writ as a. man ſhall declare there- 
upon in the nature of what writ he will, Se. as it ſhall 
be upon a writ of dreit cloſe ſued in antient demeſne ; but 
that it behoveth to ſue in London his writ in the nature of 
ſuch writ as his caſe requireth, Cc. But quere veritatem 
of that which was uſed in antient times in London. 
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0 (a) See a Juris Utrum of tenements 


in London challenged; for that their 


ſranchiſe is, not to implead or be im- 


pleaded without their city walls. V. 
16 Ed. 3. | 


(5) See the firſt charter of Ed. 3. 


to London; the citizens of Londin be- 


ing freemen, may deviſe their lands 
there ia mortmain ; and this ſeems to 
be an antient cuſtom ther?. See C0. 
Car. 48 and 57. And by the cuſtom 


of Lenden he who holds lands there 
| c 


jointly with others, may deviſe that 
which belongs to him without any 
other ſeverance. See 49 Ed. 3. Lon- 
don. And by the cuſtom there, all- 
the lands and tenements, rents and 
ſervices, within the ſaid city and ſub- 
urbs are deviſeable. So that the free- 
men and women of the ſaid city may 
by the ſaid uſage deviſe them ro whom 
and for what eſtate they will. See 
Calthorpe's Caſes 103, 104. V. B. 


And 


E, Writ of Right in London. 
Eſcheat, And it appeareth in the regiſter, that the king ſhall have B 
a writ of eſcheat returnable into the king's bench for 
lands in London eſcheated unto the king; and by the ſame 
' reaſon another man ſhall have a writ of other nature, 
there, returned in the common pleas. Quere; For the 
king hath a prerogative in this matter before others, to 
ſue in what court he will ; but he cannot alter or change 
the nature of the writ, otherwiſe than the law giveth the 
the ſame to him; (c) and therefore quere of this matter. 
There is alſo another ſuit which lieth in a city or bo- 
rough for lands or tenements, by uſage and cuſtom of the 
city, and that is by bill without any writ out of the chan- 
cery ; and the ſame is called a bill of 6 farce, or an 
2 Jie afliſe of freſb force, and lieth only where a man is diſſeiſed 
of his lands and tenements in any city or borough, or de» 
forced of any lands or tenements after the death of his 
anceſtor, or after the death of his tenant for life, or in 

| tail, or in dower, or the like; now within forty days 
| after the title accrued unto him, he may ſue this bill of 
freſb force, and ſhall make proteſtation to ſue in the nature 

of what writ he will, as aſſiſe de Martdauncefler, or aſſiſe 

of novel di ieifin, or intrufim, or of formedon, or in the na- 

ture of any other writ, as his caſe doth require: but after 

-the forty days paſt after the title accrued unto him, he 

ought to ſue a writ out of the ehancery, directed to the 

mayor and ſheriffs of London, as the cafe lieth. 

And alſo it appeareth by the antient treatiſe of Natura 

Brevium, that if a foreigner ſue an aſſiſe, or other precipe 

guad reddat of lands in Londen in the common pleas, &c. 

that the mayor and ſheriffs, &c. (a) may demand conu- 

ſance, &c. And therefare it ſeemeth, if they do not de- 

mand conuſance of the plea, but ſuffer the recovery to 

paſs i in the common pleas before the juſtices, that then the 
recovery is good in the common pleas for the lands in 

London. And when the mayars and bailiffs ſhall demand 
conuſance of pleas, and when not, and when they have 
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* Here the words and otbert are not conuſance in pleas (or ſuits) real, 
added to the original, but onl 


eee per Fal. That they . Eo. 3: 


y in pleas perſonal. AZ. 16 
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Writ of Right of Dower. 


the abridgements, more at large; and therefore (ee there. 
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Writ of Right of Dower. 
HE writ of right of dower is patent, and ſhall be 


heir, as it appeareth by Britten. And where the writ is 
directed unto the heir of the huſband, and the ſame heir 
is ſeiſed of the Jand whereof. the wife demandeth dower, 
then if he will not aſſign dower unto the ſeme, the feme 
who is demandant may remove the ſame by a felt inte the 
county, and alſo may remove the ſame out of the county 
into the common pleas by a pore, &c. without ſhewing of 
any cauſe in the writ, as the demandant ſhall do in a writ 
of right patent. But the tenant in a writ of right patent 
ſhall not remove the plea out of the county into the com- 
mon pleas, without ſhewing of cauſe in the pense. And 
the tenant in a writ of right patent, or in a urit of right 
of dower, may remove the plea into the common pleas by 
a recordare out of the court of the Jord, upon cauſe 
ſhewed in the writ, And what cauſes are ſufficient and 
good to remove the plea out of the lord's court, or out of 
the county, and what not, does appear in the regiſter ; 
and therefore ſee the cauſes there, But the demandant 
cannot remove the plea out of the court of the heir by a 
pone, becauſe he ought firſt to remove it by a talt into the 
county, and from the county he may remove it into the 
common pleas by a pone without ſhewing of cauſe in the 
writ, as before is ſaid. 

And in a writ of right patent the plea may be removed 
at the tenant's ſuit by a recordare out of the lord's court 
into the common pleas, before the juſtices there: and by 
the ſame reaſon it ſeemeth that it may be removed at the 
ſuit of the tenant, in a writ of right of dower, out of the 
heir's court into the common pleas before the juſtices there, 
by recordare, for good cauſe, But guære. | 

And if the huſband do enfeoff a ſtranger of all his 
lands, and dieth, and his heir hath nothing by deſcent ; 
now if the feme be to ſue forth a writ of right of dower,'it 
ſeemeth ſhe ſhall ſue her writ ,of right of dower ditected 

C4 unto 


farceaſed their times, appeareth in the title conuſance, in 


 direted unto the heir, to ſue in the court of the 


* 
/ . © 1 


Talt, ante 3. E. 
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Ant. 4 B. | 


Writ of Right of Dower. 


unto the ſame feoffee, &&c. for after the endowment the 
feoffce ſhall be her lord, and ſhe ſhall hold this dower of 
him by ſeal y. But before the ſtatute de quia emptores ter- 


' rarum, if the huſband enfeoff a ſtranger of parcel of his 


lands, c. to hold of him, then if the feme be to ſue a 
writ of right of dewer againſt the feoffee, the writ ſhall be 
ſued in the heir's court, and the writ ſhall be directed 
unto the heir, for the ſeignory that remaineth in him. 

And ſo if the huſband at this day giveth parcel of his 
mznor in tail to hold of him, and dieth, the feme ſhall 
ſue her writ of right of dower in the court of the heir of 
her huſband again tbe donee in tail, and the writ ſhall 
be directed unto the heir: but if the huſband make a gift 
in tail- of all the lands that he hath, and dieth, and the 
feme is to ſue a writ of right of dower of that land; then 
the huſband's heir cannot have any court, becauſe he hath 
but a ſeigniory in grols ; and therefore it ſtands with 
reaſon that ſhe ſhould have her writ of right of dower 


againſt the donee in tail directed unto the ſheriff, re- 


turnable in the common pleas, and ſhe ſhall have this 
clauſe in the writ; becauſe B. the chief lord * the fee, bath 
therenpon remitted to us his court. 

And ſo if the huſband make a leaſe of all his lands 
unto a ſtranger for life, and dieth, and the feme is to 
bring a writ of right of dower againſt the leſſee for life; 
then it ſeemeth reaſonable that the feme have her writ of 
right of dower againſt the leſſee for life in the common 
pleas, becauſe that he in the reverſion hath not any court. 

And although that this clauſe, viz. becauſe B. the chief 
tord, &c. be put in the writ, if the lord have not any 
court to hold, becauſe it is a ſeigniory in groſs, and not 


any demeſne land to hold a court, &c. then, although the | 


Jord did never remit his court, and that there is not any 


matter apparent or remaining in. the chancery to prove 


the lord's will and aſſent to remit his court, yet the writ 
returned into the common pleas before the juſtices there, 
is good; and they ſhall proceed thereupon, if the lord 
hath not any court to hold plea for this matter. And it 
ſecmeth that the lord ſhall not have bis action againſt the 
demandant for ſuing the writ in the common pleas, if he 
have no court to hold plea thereupon, and to do right 
unto the party, But if the lord hath a court to bold 


plea, 
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Writ of Right of Dower. 8 
plea, then be may have a prohibition to the juſtices of 
the common pleas, that they do not proceed upon the 
plea, otherwiſe not. Quære of this matter. 

And this writ of right of dower lieth where a-feme is 
endowed of parcel of her dower; and ſhe would demand . 
; the reſidue againſt the ſame tenant, and in the ſame town, 
then ſhe ought to ſhew this writ of r1ght of dower ; for the 4:44- 
words of the other writ will not ſerve, viz. unde nibil 
habet, becauſe. that ſhe hath received part of her dower 3 
and therefore of neceſſity it behoveth her to-ſue this brit 
of right of dower to recover the reſidue ; and the writ ſhall 
be directed ugto the heir, or unto his guardian, if be be : 

in ward, as a writ of right patent ſhall be, &c. 
| And if a feme loſe her land which ſhe holdeth in dower 
by default in a precipe quad reddat ; yet according to (a) 
the opinion of ſome men, ſhe ſhall have a writ of right of 
dower. But it ſeemeth by the equity of the ſtatute of 
Weſt. 2. cap. 4. that if a feme loſe by default the land 
whereof ſhe hath had dower, that by that ſtatute ſhe ſhall 
have a gued ei deforceat to recover the land; and before 
that ſtatute ſhe had no remedy for to recover the land, but 
only an action of diſceit, if ſhe were not ſummoned in this : 
writ of right of dower. 

And if a feme hath a dower, and loſe the ſame by aſſiſe 

or action tried, it ſeemeth ſne hath not any remedy but only 
by attaint; for it ſeemeth that ſhe ſhall not have remedy 
to recover by a writ of right of dower, becauſe ſhe had the 
land once aſſigned unto her in dower, and ſhe was in poſ«. 
ſeſſion of the ſame, ſo that the title was executed, and ſhe 
ought to ſue an action of her own poſſeſſion, if ſhe be af- 
terwards deforced. Tamen quere. And after the plea re- 
moved unto the common pleas, the proceſs is then grand 
cape and petit cape. And in the heir's court the manner is 
to make a precept in the nature of ſummons, and of 
grand cape and petit cape, and the writ directed unto the ' 
heir is ſuch; | 

The king to A. greeting : We command you, that without 
delay you do full right to B. who was the wife of C. of a third 
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(a) See accordant herewith Jon. caſe the writ meations their eſtates. 
Rep. 381, 1 Cro. 445. And in luch . B. 
fart 
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Writ of Right of Dower. 


part of ten acres of land with the appurtenances in W. which 
ſhe claims to bold of you in dower by the free ſervice of a third 
part of one penny per annum for all ſervice, whereof C. un- 
juſtly deforceth her, &c. | 
And alſo a feme may have a writ of right of dower of HR 

the moiety, according to the uſage of gavelkind, where ſhe 
hath received part, and is deforced of part. And it alſo 
appeareth by the regiſter, that the feme ſhall have a writ 1 
of right of dower directed unto the heir himſelf, where he 
himſelf deforceth her af the profits of an office; and the 
writ is ſuch: | 

The king to A. greeting: We command you that you do full K 
right to A. and R. his wife, ef the third part (6) of the iſſues 
ariſing from the keeping of the gaol of Weſtminſter- Abdey, 
and of the third part of three roods of land, one rood of mea- 
dew, and of the rent of ſo many loaves, and of ſo many flaggms 
or of fo many firkins of ale by the day, or by the week, or by the 
year, with the appurtenances in the city of Weſtminſter, which 

they claim to belong io their free tenement, which they hold of 

you for the dower of the ſaid R. in the ſaid city, and to hold of 
you by the free ſervice of finding for you one third part of a 
keeper for the keeping of the gaol aforeſaid, and of the gate of 
the ſaid abbey, for all ſervice, whereof you yrurſelf unjuſtly de- 
force them, &c. | 5 

And by this it appeareth, that a feme ſhall have a write A 

of right of dower of that thing which is appendant or ap- 
purtenant unto the land which ſhe holdeth in dower, Ec. 

if ſhe be deforced thereof, 


Vide intra 1. 
accord'. 


3 


* 


(5) See 15 Ed. 3. F. Dower 8 1. third part of the profits of the office 
Dower demanded of the profits ariſing of a bailiff, parker, Cc. without de- 
from a fair. See 11 Ed. 3. F. manding a third part of the office it 
Doxwer 85. Dower demanded of the ſelf; which cannot be, becauſe the 

moiety of a ſtallage ariſing from a office is intire. Quære of the office 
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fair, and held good, without ſaying 
a moiety of the profits of the ſtallage; 
for the ſtallage is the profits. See 
the Book of Entries 234. Of the third 
part of the iſſues and profits of a certain 
market every Tueſday, and of a fair 
every year on the feaſt of, &c, 12 Ed. 


3. F. Dower go. A demand of the 


of tentury ibid, See 45 Ed. 3. F. 
Dower 50. where a feme was endowed 
of the third part of the profits of a 
mill, and had (thereby) the freehold 
of the third part of the mill veſted i 

her. See 21 Ed. 3. 57. Dower of 


the third part of the office of che mar- 
ſhalſea, Pb are . 
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Writ of Right de rationabili Parte. 9 


W rit of Right de rationabili Parte. 
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B Writ of right de rationabili parte always lieth 10 
k twixt privies in blood, as betwixt brothers in gavel- 
"Ring, or betwixt ſiſters and other coparceners, as nephews 
and nieces, and lieth for lands in fee-fimple: as if the 
anceſtor leafe his lands for term of life, and dieth, and hath 
iſſue two daughters, and afterwards the tenant for life 
dieth, and one daughter entereth into the whole land, and 
deforceth her ſiſter of the land ; her ſiſter ſhall have this 
writ of right de rationabili parte: and ſo if the anceſtor 
was diſſeiſed of lands, and dieth, and one fiſter 
entreth into the land, and deforceth her ſiſter thereof; the 
ſiſter who is deforced ſhall have this writ againſt her other 
ſiſter. And fo two or three may ſue this writ againſt the 
C fourth ſiſter, or the aunt, and the niece may ſue this writ 
againſt that ſiſter which deforceth her of her part, &c. 
D And this writ lieth as well upon a dying ſeiſed of the an- 
E ceſtor, if one ſiſter enter upon all, and deforee the other 
ſiſtertz, as where the anceſtor doth not die ſeiſed: and the 
F writ is a writ of right patent, and ſhall be directed to the 
lord of whom the lands are holden, as other writs of right 
G patent ſhall be, and hall be removed by tolt and other 
writs, as the common writ of right ſhall be. But grand 
aſſiſe, nor battail, ſhall not be joined in this writ, for Nit. nee. 19, 
the privity of the blood that is betwixt them. Neither Pod. 197. 
ſhall this writ be ſued againſt a ſtranger, and if it be it 
ſhall abate. And if the anceſtor die ſeiſed, and one ſiſter 
entereth into all the land, and deforceth her ſiſters, the 
others may ſue this writ of right de rationabili parte, or a 
writ of -nuper obiit, at their election. And fo it is for 
lands in gaveltind; if one brother entreth into all the lands, 
and deforceth his brethren, they may ſue this writ of 
right de rationabili parte, or a nuper obiit, if the anceſtor 
die ſeiſed: but if the anceſtor doth not die ſeiſed, then 
they ought to ſue this writ de rect. ; rationabili parte. But 


againſt a ſtranger it hehoyeth to ſue aſſiſe de Mortdaunceſter Nat. Brev. 119. 
upon the death of their anceſtor, or other writ (as their 
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9 Vu of Right de rationabili Parte. 


caſe ſhall require) of the ſeiſin of their anceſtor. And 
the form of the writ of right de rationabili parte is ſuch : 

The king to A. B. greeting : We command you, that with- IH 
out delay you do Full right to W. F. of ten acres of land with 
the. appurtenances in B. which ſhe claims to be her reaſonable 
part, which belongs ta her of the free tenement which was J.'s, 
her father's, or mather*s, uncle's or aunt's, or couſen's, in the 
fame vill, and to hold of you by the free ſervice of the third part 
er the fourth part of one penny per annum for all ſervice, 
whereof B. and 8. unjuſtly deforce her. 

And by the regiſter, in this writ, a man may ſee what 
rent and ſervices all the land which is partible betwixt the 
the ſiſters ſhall yield and pay unto the chief lord, and ac- 
cordingly put every one of the heirs to her part. So if 
there be one damandantand two deforceants, then thus; 
Which ſhe claims to hold of you by the free ſervice of the third 

part of ſo much per annum. And if there be two demand- 
ants and two deforceants, then thus: Which foe claims to 
bald of yau by the free ſervice of a maiety ; or, of two parts of 
fa much per annum for all ſervice. And if the land be 
holden by 4d. per annum and fealty, and there are two de- 
mandants and two deforceants, then the writ may be: 
Which fhe claims to held of you by the free ſervice of two pence 
per annum for all ſervice, &c, 
And if there be two ſiſters, and after the why of the 
' anceſtor they enter and occupy in common as copar- 
ceners, and one of them deforce the other filter to oc- 
v. fap. A Cupy that which is “ appendant or appurtenant to the te- 
. nement which they have in coparcenary : then ſhe who is 
deforced ſhall have a writ of right de rationgbili parte againſt 
her ſiſter, of that which is ſo appendant or appurtenant, 
and the writ for that ſhall be ſuch : Which ſbe claims to be- 
long to her freehaid which ſhe holds of you in the ſame vill, and 
ought to hold of you by the free ſervice of ſo much for all ſervice, 
which W. &. And in this writ he ſhall make bis de- 
mand of a certain portion of land, as to ſo much as his 
plea doth amount unto, to hold in ſeveralty ; as if the an- 
ceſtor die ſeiſed of twenty acres, and hath two daughters, 
and one entreth into the whole, and deforceth her ſiſter ; 
the other ſiſter ſhall demand by her writ, ten acres of ghe 
twenty acres, becauſe that fuch is her part; and by this 


writ 


Writ of Right de rationabili Parte. 


L writ if the recover, ſhe ſhall have judgment to recover Juigment. 
ten acres, to hold in ſeveralty, as her part doth amount 
unto (a) | | ; 
M And this writ of right de rationabili parte ought to be 
brought againſt all the coparceners that hold the land, WTc. 
and by all thoſe that are deforced of the land, as it ap- | 
N peareth by Britton : And voucher and view do not lie in f oo” 
this writ, becauſe of the privity of blood; but in a 
4 rationabili parte the view was granted H. 15 H. 5. 
becauſe that the anceſtor did not die ſeiſed, &c. And 
Onon-tenure is no plea in this writ by Brittor, Cc. And 
the proceſs in this writ, after it is removed into the 
common pleas, is */ummons, grand cape and petit cape; 
and in the lord's court the manner is to make proceſs 
in the nature of grand cape and petit cape, c. 
And the heir of one coparcener may ſue this writ of 
right de rationabili parte of the ſeiſin of the common 
anceſtor, which was of the feifin of his anceftor in the [ 10 ] 
time of King R. 1. or H. 3. or of the ſeiſin in the 
time of King John, or other kings after that time, if he 
can prove it. As a man ſhall have a writ of right 
patent of the (5) ſeiſin of his anceſtors* in ſuch times, 
Sc. But if one coparcener claim the land by a feoff- 
ment made unto her by her anceſtor in fee; now if Cem. 306. no 
the other coparcener deforce her of the lands, ſhe may 3 
have a writ of right patent againſt her ſiſter for the 
land, and ſhall join the miſe by grand affiſe, or. by bat- 
tail, becauſe ſhe doth not there claim the land as heir 
to her anceſtor, as it ſeemeth; Tamen quere, 
And if a man hath iſſue two daughters, and dieth 
ſeiſed of lands in tail, and one daughter entreth into 


P 


_— 


(a) Vid. accordant 12 Ed. 3. Fudg- ſhall be, that the demandant ſhall re- 
meut 162. 7 . 10. 7 Ed. 3. 49. cover and hold in Scoeralty. 3 Ed. 3. 
Sc. cited in the margin of Co, Lit. 48. 4 H. 7. 10. 30 Ed. 1. Nu- 
107. 6. That if two coparceners be, per obiit 18. 21 R, 2. Nuper- obiit 
and one diſſeiſe the other, and the 22. ee co. Lr oo  * 
Jiſſeiſee recovers in aſſiſe, &c. ſhe (5) And in that caſe if the de- 
ſhall have judgment to bold her moiety mandant be within age, · the pare 
i ſeveralty; ſo if one coparcener re- ſhall demur; contra, if there be no 


covers againſt the other in a auper meſne deſcent of the rights 7 H. 4. 
6bit, or rationabili parte, the judgment 20. | ; 


\ | the 


10 


| the whole, and deforceth her ſiſter ; there the ſiſter may 


Vide Mag: Chari 
cap - 10. 
C. 4. Part ri. 


Bevil's Caſe; 
7 infra G. 


3 


obiit, nor this writ of right de rationabili parte; for this 


Writ of Ne injuſte vexes. 


have a formedin againſt the other fiſter, and not a nuper 


writ lieth properly for the lands in fee · ſimple. 


Writ of Ne injuſte vexes. 


LJ RIT of ne injufie vexes lieth in caſe where C 

Jord and tenant are, and the tenant hath holden 
of the lord and his anceſtors by fealty and twenty ſhillings- 
rent yearly, and of late time the lord hath gotten (a) 
ſeiſin of greater and more rent of the tenant, by pay- 
ment of the tenant of his own agreement without coer- 
cion of diſtreſs : now if the lord will diſtrain the tenant 
for this ſurpluſage of rent; the tenant cannot avoid the 
lord in an avowry, for the ſeiſin which the lord hath. 
had by the payment of the tenant of this rent of his 
own agreement. But the tenant may ſue this writ of D 
ne injuſte vexes directed unto the lord; which writ is 
in itſelf a prohibition unto the lord, that he do not 
diſtrain his tenant to do other ſervices than of right he 
dught to do. And this writ in its nature is a writ of 
right, and ſhall be patent; and this clauſe, And unliſi 
you will de this, the ſheriff, &c. ſhall be put into the 
writ. And the proceſs in this writ is, probibition, at- 
rachment and diftreſs againſt the ford\commanding him 
that he ſhall not diſtrain, &c. And this writ is founded E 
upon the ſtatute of Magna Charta, cap. io. which will- 
eth, That no man be diſtrained to do greater ſer vice for a 
hnight's fee, nor for any other freehold, than is therefore 
due. And the form of the writ is ſuch ; 


” * 2 * 3 - 
Tm > ns. i ate? * 2 A 
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— II 


(a) But if the lord recover more iaſuſte veres, although the lord recovers 
on an action tried, the tenant ſhall the rent by aſſiſe, which he had re- 
not have a ne injuſte veres; per Knivet: leaſed, but the deed thereof not pro- 
Aare. 39 Za. 3. 18. and fee accor- duced in evidence; or where the aſſiſe 
t 38 Ed. 3. F. Droit 32. And was taken on the ſeiſin and diſſeiſin. 
Green, the tenarit ſhall have a ne 7 H. ;. 7. as | 
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ſyrit of Ne injuſte vexes. 
(b) The king to A; greeting: We command you, that you 


free tenement which he holds of you in J. nor therefore re- 
quire or permit to be required of him cuſtoms or ſervices which 


you will do this, the ſheriff of Lincoln ſhall cauſe the ſame 
| to be dene, that we may hear no more clamour thereupon 


or want of right. 1 3 
4 And 4. writ is always anceſtrel, viz. where the 
tenant and his anceſtors have holden of the lord and his 


anceſtors by fealty. and twenty ſhillings rent, or other 


rent and ſervice; and, of later time the lord hath in- 
croached divers others ſervices or rents, by payment of 
the tenant, or doing of other ſervices which he ought 
not to do unto the lord; then the tenant may fue this 


writ: for by incroachment of rent by the lord by pay- 
ment of the tenant, the tenant. ſhall not avoid the ſame 


in an avowry by the lord for that rent which is ſo in- 
croached. But if the lord do inctoach other ſervices 
which the tenant of right ought not to do unto himz 
as homage or eſcuage; then the tenant may avoid this 
incroachment in avowry by the lord for theſe ſervices, 
becauſe the tenant inay traverſe the manner of the te- 
nure in that caſe; as to ſay, that he holdeth of the lord 
by fealty and twenty ſhillings rent only, withbut that 
he holdeth by homage, fealty and rent, in the manner 
and form as the avowry is made: or the tenant may 


ſue this writ of ne injuffe vexes in that caſe if he will. 


And if the lord do diſtrain to do other ſervices after the 
prohibition delivered unto him, or to pay mote rent 
than of right he ought to pay, then the tenant (hall 
have an attachment againſt the lord returriable in the 
common pleas, or in the king's bench. And When the 
lord cometh upon the attachment, then the tenant ſhall 
count againſt him in this manner. 

B. ſheweth unto you, that whereas he holdeth of the 
aforeſaid 4. Cr. 28 of hid manor of C. twenty acres 


> 


— 


of land with the appurtenances in . by homage, feal- 


But otherwiſe iu 
aſſiſe of tent, or 
in a writ of rei 


Te counte 


_— —_ 


(5) This writ lies not againſt the had by him. 38 Ed. 3. F. Droit 


krd where a recovery in an action is 33. 


ty, 


10 Writ of Ne injuſte venes. 


ty, and by the ſervice of the twentieth part of a knight's 
fee, and by the ſervices to render to the ſaid A. half 7H 
a pound of pepper yearly at the feaſt of All- Saints, for 2m"; 
all manner of ſervices: yet the aforeſaid A. over the 0 
ſervices aforeſaid, vexeth the ſaid B. and ſuffereth him "=* 
to be vexed, and of him demandeth and diftraineth, and 
ſuffereth him to be diſtrained for nine fhillings per 
annum of rent, for which he is damnified unto his da- 
mage of twenty pounds. And ſo note, that be ſhall 
; - declare of damages in this writ; and then upon this 
count, the lord who is defendant ſhall make his defence, 
and ſhall defend the wrong and force, &c. and ſhall 
count againſt the plaintiff, and ſhall ſay, that he doth 
not tortioully demand the faid rent of nine ſhillings 
over the other ſervices, &c. for he ſhall ſay, that the 
ſaid B. holdeth the ſaid twenty acres of land, &c. of 
him by the ſaid rent and ſervices, &c. and that he 
the ſaid AJ. was ſeiſed as well of the ſaid rents of nine 
ſhillings, as of all the other ſervices aforeſaid, by the 
hands of the aforeſaid B. as by the hand of his very 
tenant for the ſaid twenty acres of lands with the ap- 
| purtenances, as of fee and of right in time of peace, 
(x1 J wiz. in the time of King Edward, late King of England, 
Sc. in taking of the eſplees, viz. rents, &c. And that 
ſuch is his right, he is ready to make good by his body, &c. 
And thereupon he who is plaintiff in the xe inufie A 
vexes ſhall defend this count, and thereof ſhall put bim- 
ſelf upon the grand aſſiſe, and ſo the miſe ſhall be join- 
ed betwixt them in this writ, which is at firſt but a 
prohibition, c. And judgment final ſhall be given 5 
upon this writ after the miſe joined, if it paſs againſt 
any of the parties; or if any of them be nonſuit, or 
make default after the miſe joined. And ſee the form 
of the count and of the defence in this writ, in the 
book of Entries of Pleas, f. go. on the firſt page. 
And it appeareth M. 18 Ed. 2. that the (a) feoffee C 
ſhall not avoid ſeiſin of rent had by incroachment of 
his 


| (a) See accordant 33 Ed. 3. F. therefore on ſpecial matter ſhewn he 
Avowry 255. or rather 225, And may traverſe, That he takes by the 
10 | . feoft- 


Writ of Ne injuſte vexes. 


his feoffor, nor ſhall he have a writ of ne injuſte vexes; 
nor a man ſhall e have a writ of ne injuſte vexes 
againſt the grantee of the ſeigniory, as appeareth, p. 10. 
/ "7; 


D And Trin. 20 Ed. 3. it appeareth that tenant in tail 


ſhall not have ne injuſte vexes, Cc. but he ſhall plead “, 
and ſhew the matter, and ſhall not be eſtopped by the 
payment and ſeiſin had by the hands of his anceſtors ; 
but by a ſeiſin had by his own hands he ſhall be bound 
during his time in avowry, as it ſeemeth. But after 
the miſe joined in a writ of ne injuſte vexes ſued, if the 
parties imparl until another term and day, and after 
at this term at the day the lord, who is the defendant 
in the ne injuſte vexes, make default, now what proceſs 
ſhall be awarded thereupon, or if judgment ſhall be 


given upon this default without any proceſs, quære. 


And ſo if the plaintiff at another term after the miſe 
joined, and day given, Sc. make default, it ſeemeth 
he ſhall be nonſuit, &c, See fol. 5. D. 


Writ de Reco Clauſo. 


RIT of droit cloſe is a writ which is directed 

unto the lord of ancient demeſne, which lieth 
for thoſe tenants within ancient demeſne, who held 
their lands and tenements by charter in fee- ſimple, or 
in fee-tail, or for life, or in dower; if any of them 
be ouſted of his lands or tenements, or diſſeiſed, &c. 
he or his heir may ſue this writ of doit cloſe directed 
unto the lord of ancient demeſne, commanding him to 


do right, Cc. in his court; and the form of the writ 
is ſuch: 


G Henry by the grace, &c. (b) to his bailiffs of J. greet- 


ing: We command you, that without delay, and according 
ö to 


11 
14 H 4.5 ac 
dy Thirnicg, 
and after 163. 


See 12 H. 4. 
coat.” per Hankf. 


See 20 Ed. 3. 
F. Avowry 131. 


See 4 Inſt. 269, 
270. 


feoffment, and the tenant by whoſe (3) Note; Though the writ is di- | 
hands the ſeiſin was, ſhall not avoid reRed to the bailiffs, yet the ſuitors 
this on the avowry. 18 Ed. 3. F. are the judges. Mich. 17, 18 Eliz. 


Avocory 217. 
Vol. I. D 


Rot. 138 1. See Benl. N. 254. 


Note 


Writ de Recto Clauſo. 


to the cuſtom of our manor of J. you do full right to A. of 
one meſſuage with the appurtenances in J. whereof B. un- 
Jah deforceth him, that we may hear no more clamour there- 
 wpon for want of rights» Fitneſs, &. And another 
w:it thus: 

The king to his, bail, fi of the caſtle of Bamburgh, greet- 
ing: We command, &c. that, &c. according to the cuſtom 
of the manor of the caſiie of Bamburgh, you do full right 
of tuo parts of the fiſhery of the water of J. in Bamburgh, 
toberegf B. deforceth him, &. And the order of putting 
the parcels of houſes, lands, meadows and paſture, Cc. 
ſhall be obſerved and uſed, as ſhall be done in a writ 
of right patent. And this writ may be ſyed of com- I 
mon of paſture, and for ſtopping of a way, and ſuch 
like. And the writ for the common is ſuch : 

The king, &c. Mie command you that you di full right, 
&c. of common of paſture in T. which beiongeth to one 
meſſuage and ten acres of land, which he halds in the ſame 
will according te the cuſlom of the manor afareſaid, whereof 
B. C. and D. unjuſlly deforce bim. And for Ropping 
of a way the writ is ſuch: 

The king to the bailiffs of the biſhop of Litchfield and L. 
Coventry of the manor of C. greeting: R. hath complained 
to us, that W. unjuſily and without judgment hath obſtrutted 
a certain way in D. which is within the precinl of the 
ſeame manor, io the nuſance of one meſſuage which the ſaid R, 
baids according to the cuſlom of the manar afareſaia in the 
ſame vill: and therefore we command you, that having called 
befare you the parties aforeſaid, and having beard their reaſons, 
eee you (a) cauſe to be done to the ſaid R. 
due and jpredy fullneſs of Juſtice in the premiſſes, as hatb 
been uſed io be done accarding ie the cuſiom of the manor 


eforeſaid. 


—— 


11 


K 


* 
— n 2 —_— 


Nete alſo; Although the precept 
be quod venire faciat 12, c. yet on 
the protellaticn to ſue in form (or 
nature) of an aſſiſe, the return of 12 


is good, and ſo it ſeems of 24. Hill. 
19 Eiiz. 3. Hayter's Caſe, & 44, 
Aubrabal's c Caſe, 


(a) But Note; Some actions which 
are ſuable there (J. e. in the manor 
court) only, are ſuable by way of 
plaint, as replevin, account againſt 
a guardian in ſocage; and ſo it ſeems 


of a writ of meſne. Sec 21 Ed. 3. 
18. 
And 


Vrit de Recto Clauſo. 


X And note, that the demeſne lands of a manor, - and 


the manor itſelf, which is called ancient demeſne, is 
pleadable at the common law; as a man ought to ſue 
his action for the manor, and for the lands, which are 
parcel of the manor, at the common law and in the 
common pleas. But if a man will ſue for the lands 
which are holden of the manor, which are in the hands 
of a (5) free tenant who holdeth of the manor, for 
theſe lands he ought to ſue this writ of droit cliſe, di- 
reted unto the lord of the manor, and there he ſhall 
make his proteſtation to ſue in that court the ſame 
writ, in the nature of. what writ he will declare. And 
the form of entry when ſuch writ is brought in court, 
is ſuch : 

At this court cometh R. N. by Nicholas B. bis attorney 
{by the letters patent of the ſaid R.) and hath delivered to 
the aforeſaid bailiffs a certain cloſe writ of the lord the now 
king, directed to the ſame bailiffs, to be executed in form of 
law according to the cuſtom of the manor aforeſaid, the 
tenor whereof falloweth in theſe words : 

Henry, &c. to the bailiffs of J. of S. greeting: We 
command you, that juſtly and without delay, and according 
to the cuſtom of the manor of G. of S. you da full right to 
Robert N. of two meſſuages, &c. in W. and H. of which 
P. and C. unjuſtly deforce him, that we may hear no more 
clamour thereupon for want of right, &e. And upon this 
the aforeſaid Robert N. finds pledges of proſecuting his' writ 
aforeſaid, to wit, T. and W. and protęſteth to proſecute 
that writ in the ſame court in form and nature of a writ 
of afſiſe of novel diſſeiſin at the common law, according ta 
the cuſtom of the manor aforeſaid, ſaying, that the afore- 

ſaid P. and C. unju/ily and without judgment have diſſeiſed 
bim of his free tenement in W. and H. to wit, of the 
tenements aforeſaid with the appurtenances, after the firſt, 


&. And he thereupon prayeth proceſs to be made according 


[ 12 ] 


_ 


(5) And Note; Lands that are recovered in a court of ancient de- 


frank-fee may be held of a manor meſne, it is a diſſeiſin. 
taat is ancient demeſne. See 11 H. , z. 4 H. 6. 79. 
4. 86. per Cur”. Yet if frauk · ſee be 3 


Da 


30 Ed. 3. 


10 


12 Writ de Recto Clauſo. 


* to the aforeſaid cuſtom of the ſame manor, &, Therefore 
according to the cuſtom of the ſame manor T. H. the under-' 
bailiff of the manor and minifter of this court, is commanded, 
that he cauſe thoſe tenements to be reſeiſed of the chattels 
which were taken therein, and the ſame tenements with the 
appurtenances to be in peace until at the next court to be held 
before the aforeſaid bailiffs and ſuitors of the ſame court, 

10 wit, on Thurſday next coming, here, to wit, at S. and 
in the mean time that he cauſe twelve free and lawful men 
of the neighbourhood of W. and H. aforeſaid, within the 
precint of the manor aforeſaid, to view the tenements afore- 
ſaid, and to cauſe their names to be put in the writ, and 
that he ſummon them by good ſummoners, that they be then 
here, to wit, at S. ready to make cognizance thereupon 
and that he put by gages and ſafe pledges, the aforeſaid 
P. T. his bailiff, if he ſhall nat be found that he be then 
there at S. to bear that copnizance, &c. And that he then 
have there the names of the pledges, the ſummoners, and 
the ſaid precept to him thereupon direcled. And the ſam 
day is given to the aforeſaid R. N. &c. 

See all this form to make proteſtation in the book 


of Entries of Pleas, Fol. 115. And then at the day Þ 
of the precept and proceſs returned, the defendant ought 9 
tÞ appear and plead in bar, or unto the writ, or other _- 
matter, in ſuch form as ſhall be in an aſſiſe at the 13 


common law. And if the proteſtation be made in the 
nature of another writ, then the precept ſhall be ac- M8 
cording unto the nature of the proceſs which is given 9 
in ſuch writ; and the tenant when he cometh in ſhall 9 
plead as he ſhall do in ſuch writ ſued againſt him at 
the common law, for the nature of the proteſtation 
doth alter and change the manner of pleading for the 
tenant. 

Poſt 18. And if falſe judgment be given in this writ, the 
| party tenant or demandant may ſue a writ of falſe 
judgment thereupon. 

But he who holveth land in ancient demeſne by copy 
of court-roll, at the will of the lord, who is called 
tenant. by baſe tenure, if he be ouſted of his lands or 
tenements there in ancient demeſne, he ſhall not have 


N this 
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Mrit de Recto Clauſo, 


| this writ of droit cloſe, but he ought to (a) ſue by bill 


: the court of the lord of the manor, and ſhall make 
proteſtation to ſue there in the nature of what writ 
he will. But if falſe judgment be given againſt him 
in that court, he ſhall, not have a writ of falſe judgment 
thereupon at the common law, nor other remedy ; but 
to ſue unto the lord by way of petition, as it appeareth 
in 14 H. 4. For thoſe who hold their lands in baſe 
tenure in ancient demeſne, or by the rod, hold them 
in villenage, and they ſhall not have ſuch writ of droit 
chſe, nor a writ of (6b) falſe judgment, &c. See the 
ſtatute of 1 R. 2. cap. 6. of that matter. 

And this term, which is now at this day called copy- 
tenants, or copy- holders, or tenants by copy, is but 
a new found term, for of ancient times they were called 
tenants in villenage, or of baſe tenure; and that ap- 
peareth by the ancient tenures, that thoſe who held 
by the rod, or in baſe tenure, or by copy of court-roll, 


were then called and named tenants that held in the 


villenage: for tenants by copy of court-roll are not 
ſpecified, nor named by ſuch name; but yet at that 
time there were ſuch. tenants, but then they were called 
tenants in villenage, or of baſe tenure. 


D And when the writ of droit cloſe cometh unto the 


lord, or unto his bailiffs, the lord ought for to hold 
his court, and to proceed thereupon according to law, 


 &c. And if the lord will not hold his court, then the 


demandant may ſue a writ out of the chancery directed 
unto the lord, commanding him to hold his court, 
&c. And if he will not hold it, then the demandant 
may ſue an attachment againſt the lord directed unto 
the ſheriff, returnable in the common pleas or king's 


— ͤ—ũ—)•—' 


12 


Lit. 6. acc*, 
14 H. 4. 34. 
7 Ed. 4 19. 


Note, copyhold 
tenants. 


(a) See 14 H. 4. 34. 1 H. 5. error; for then he ſhould be reftored 
| do a freehold which he never loſt, but 


12. Nat. Brev. 16. 


(2) And Note; 14 H. 4. 34. it always continued in the lord. But 
was adjudged, That if one recover it ſeems the recovery is void, and may 


againſt tenant- by the verge in an- be avoided by plea. 


2. he 


cient demeſne by writ of right cloſe, And ſo it is, though they are lands 
the tenant ſhall not have a writ at common law. 18 H. 6. 28. 


of falſe judgment, nor aſſign this for 
D 3 


| bench, 


1 
* 


12 Writ de Recto Clauſo. 


bench, and thereupon the demandant ſhall recover hrs 
damages. W 

And if the writ of droit cloſe be diredted unto the 
bailiffs, &c. and they will not hold the court, then he 
may ſue ſuch a writ unto the bailiffs, commanding them 
to hold their court ; and if they will not ſo do, he may 
ſue an attachment againſt them directed unto the ſheriff, 
returnable as aforeſaid, Oc. 

(a) And if the lord himſelf ouſt his tenant of lands E 
which are holden of the manor by charter in fee, the 
tenant who is oulted ſhill have this writ of droit cloſe 
direted unto the lord himſelf, if he will, &c. Or in 
this caſe he may have an aſſiſe, or other writ at the 
common law againit the lord of thoſe lands. But it 
appeareth by a rule in the regiſter, that if the deman- 
dant be defeated of juſtice in the lord's court, that then 
the demandant may ſue a writ directed unto the ſheriff, 
commanding the ſheriff that he go unto the court ia. 
ancient demeſne, and that he take with him four diſ- 
creet knights in their proper perſons, to ſce that right 
be done unto the party demandent in this writz and 
if the ſheriff refuſe ſo to do, he may have an alias and 
pluries, and attachment againſt the ſheriff in the com- 
mon pleas or king's bench. But it ſeemeth, that this 
writ which ſhall be fo ſued directed unto the ſheriff, 
that he fee right done to the demandant, is of little 
effect; for by virtue of this writ he cannot compel 

{ 13 ] the lord to do right unto the demandant, as it ſeem- 
eth; tamen quere: for if he cannot cauſe the lord to 
do right unto the Cemancant in a writ of droit cleſe, 
then it ſhall be in vain to ſue ſuch writ directed unto 
the ſheriff, to go unto the lord's court, and to ſee that 


nn CIR 


—- — 
— 


(a) See 21 Ed. 3. 26. Afile and two others, and the lord diſclaims, 
brought by the tenant againſt the lord Sc. Aud ive there, there is the ſame 
and another, and the other takes on election uf we tenant, where he brings 
him the tenancy, and the lord woutd his action, or the lord ditleiſes him. 
have piceced anyzent demeſue, and Dare, It the tenant recovers 
becauie he was named on:; as a diſ- aguinſt the lord at common law, af 
ſe:jor, he could not. Sce 41 Lg. 3. ever the lands can be ancient de- 
22. & pracipe brought by a tenant meine again, 

agalult the lord in ancint demefue, 
right 


* 
* 


* 
Mg 
. , 55 3 . * 
F E 3 : , ” 5 % F 4 * 
* - — . 5 Fo SR . E F * 3 - : 
* , — - * * 8 . J"* Ky * m whe 5 —_—_— SY” nb CROW hs 1% "OE ——_— r [ + , - 
bald. * pF "+ » * — 1 7 * er , 1 . QF. 0 -» ant * *. * vo we = 
- pd 2 „ * ** 2 4 "p< . N p T * \ ; \ * 4 4 "a 
” 3 N en 8 * n , 3. — . 1 —— Be, © * * * » = l \ ag ET - Ss * = £5 — WL *. 2 a ATP ; * 2 — x - A V ”ag 
a N 1 2 * : e ” , _— _—_ — 0 ng 1 F TP. 1 — JS _ EE, 4 * as * . +» "=> 8 4 ns as 3 2 ny 1 * Ws Pow TO 
a * 1 = 7 4 Ms © 3 "4 i 7 — — 1 1 — 4 vis! ) #4 RY Bs 7.4 4 G —— * « * CL + aan d q or — * * 3 4 2 * * = l 
1 — W 4 - yn l « ' i SY , . . q 5 r - 2 1 . 4 \ OW 
89282 SEXES, 5p 3. q ru 2 4: AS G 0 — oy » * : 2 1 * 1 of en Ba n 1 Y 1 — 77 rn q 2 118 4 
= * ar = x 6. ©: r bn. * — = - 1 * * þ p 8 4 3 1 * * ** N % \ * 3. 3 of. ook *% 7 
=_ 7 * LY 1 p N N by a : 
8 = _ 4 * 


3 


hd _ on F al s & 1 ä 


Writ de Reco Clauſo. 


tight be there, done. And the demandant may fue ſuch 
writ directed unto the bailiffs, or unto the lord him- 
ſelf, commanding them that they do him right, Ec. 
and that. they do not delay the matter, Sc. And 
thereupon an alias, a pluries, and attachment, if need 
be. 

And if a plea be removed in the county, the deman- 
dant may ſue ſuch writ directed unto the ſheriff, that 
he proceed in the plea, unto judgment, and to do right; 
end upon that he ſhall have an alias, a pluries, and at- 
tachment, againſt the ſheriff, if he will not do accord- 
ingly. ; | 
And note, that the demandant in a writ of droit cliſe 


cannot (a) remove the plea out of the lord's court for 
no Cauſe, &c. nor the tenant remove the plea out of 


the ancient demeſne, if not for cauſes which prove 
the land to be frank-fee, and not ancient demeſne ; 
and the form of the writ of recordaire to remove the 
plea out of ancient demeſne is ſuch : 


(b) The king ta the ſheriff of Lincolnſhire, greeting: 


Ie command you, that having taken with you four diſcreet 


and 


13 


24 J. 6. . 
6 H. 4. 4 


co Ed. 3. 246 
1 H. 7. 30. 


1 
— "—_ 


1 


5 2 = 


(a) See accordant, per Cu, 34 H. 
6. 25. Sed contra, 2 Ed. 3. 29. But 
ibid. 35. ſeems to agree. See alſo 
3 H. 4 14. Where he is but bailiff, 
he may maintain the plea, or N he be 
party, the parol ſhall be remanded ; 
vet if the bailiff be couſin and heir to 
the plaintiff, it is good cauſe of re- 
moval; yet ſee 6 H. 4. 1. That he 


was bailiff of the robes to the plain- 


tiff was held no cauſe of removal, 
ter Cur'; and therefore remanded; 
and if the court does not do right, 
he is put to his writ of falſe judg- 
H. , %% „ 
Nor is it <auſe of removal, that the 
proceſs there was miſawarded. 9g H. 
6. 25. Nor when the bailiff is de- 
mandant. 11 H. 6. 10 Per Cu. 
(5) Note; On a recordare from a 
court of antient demeine, if the re- 


cord be made up and removed, but 
the cauſe of removal appears to the 
court to be inſufficient, the tenant 
ſnall not be eſſoined, 34 H. 6. 35. 
per Cur?; but if the cauſe be ſuffi- 
cient, the tenant, may be efloined, 
14 Ed. 3. Eoin 10. 19 Ed. 3. 
E/join 23. 23 Ed. 3. Effoin 183. 
But ſome held the contrary. For if 
the cauſe be true, the writ ſhall abate, 
if not true, it ſhall be remanded. 
8 Ed. 3. 7. And it was ſaid, if the 
tenant be efſoined on his writ of falſe 
judgment, | Recordare] and the de- 
mandant admits it, the whole matter 
in tne lord's court is diſcontinued. ' 
2 Ed. 3. 35. Yet fee in the ſame 
folio an eſſoin allowed for him who 
brought the recordere, and a feme 


D . . 
plalutiff was received in a recordare. 


Dx =: os © 
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Writ de Recto Clauſo. 


and lawful knights of your county, you go in your proper 
perſon to the court B. of C. and in the full court you cauſe 
to be recorded the plaint, which is in the ſame court by our 
little writ of right, between, &c. of one meſſuage with the 
appurtenances in J. and have you that record before our 
juſtices, &c. and to the parties, &c. And have you there 
the names of the aforeſaid four men, and this writ and the 
other writ, &c. Becauſe the aforeſaid A. in pleading in 
the court aforeſaid, hath produced the charter of Lord Henry 
formerly king of England, our progenitor and great grand- 
father, by which our ſaid great grandfather enfeaſfed W. 
the father of the aforeſaid A. (whoſe heir he is) of the 
meſſuage aforeſaid, as it is ſaid; wherefore the ſame A. 
ſays, that he neither can nor ought to anſwer without us: 
let execution of the writ be done, if the cauſe be true; and 


'gH.6. 34. 


the aforeſaid A. prays this, and otherwiſe not. There is 


another cauſe in the regiſter, thus: Becauſe be claims 
to hold the tenements aforeſaid at the common law, &c. But 


A writ of right cloſe is brought, 
and pendent the writ the tenant ac- 
cepts a fine /r conuſance de droit come 
ceo que il ad, fc. yet the land re- 
mains ancient demeſne, as to that 
action, becauſe he hath affirmed his 
plaint before the fine; and ſo it was 
holden, 12 H. 7. Rot. 103. 


then in the common pleas, when 
the record is removed, he ought 
there to ſhew ſome ſpecial mat- 
ter to prove the lands and tene- 
ments to be frank-fee, and not 
ancient demeſne, otherwiſe the 
plea ſhall be ſent back unto 


—— 


If the tenant who brings a recordare 
makes default, the plea ſhall be re- 
manded, and therefore in a writ of 
Tight againſt divers by ſeveral ſum- 
mons, if they join in a recordare, and 
the record is removed, and one of 
them is nonſuited, it extends to all. 
2 Ed. 3. 29. 10 Ed. 3. 59. But this 
is doubted. 18 H. 6. 28. wide Kel. 115. 

If the record be not fully ſent, al- 
though at the day prefixed, the te- 
nant makes default, or the deman- 
dant, this makes no matter, as it 
ſeems. But if the record be fully 
ſent, if at the day the tenant makes 
_ default, the record ſhall be remanded, 
and if the damandant makes default, 
the writ of right ſhall abate. See 


17 Ed. 3. 44. 27 Ed. 3. 77. 18 Ed. 


If at the day no record be made, 
nor the original ſent, although the 
demandant makes default, he ſhall 
not be nonſuited, but a grand diſtreſs 
ſhall go againſt the bailiff, to deliver 
the writ, and againſt the ſuitors, to 
make the record, but the non-ap- 
pearance of the demandant ſhall be 
recorded. 27 Ed. 3. 77. If the re- 
cord be made, but the original is not 
ſent (or returned) if the demandant 
makes default, it ſhall be adjudged a 
nonſuit, if an original be neceſſary. 


8 Ed. 3.7. 10 Ed. 3. 59. qued nota. 
17 Ed. 3. 44. 13 Ed. 3. 9. gued 
Tide. 18 Bd. „ 


the 


iuris de Reo Clauſo. 


the lord's court: but to ſhew a (a) fine levied in the 
king's court of the ſame land; or a recovery had ian 


13 


the king's court in 2 præcipe quod reddat, Wc. is a good 


cauſe to prove the lands to be frank-fee ; and 


the land by the feoffment and the king's charter, or 
the feoffment of charter of the lord of the manor; or 


if he claim 40 El. 4 
by 4 K. & 37. 
if 12 


he claim to hold them of the king, as of another mano 
of the honour, &c. and not to hold them of the ſame 


(a) If a fine on render be levied of 
ancient demeſne, it ſeems that the 
nature of the land is changed with- 
out any execution. 40 Ed. 3. 40. 
per Thorp and Thirn. So if a judg- 
ment rendered, c. Vide 2 Ed. 4. 
28. But 18 Ed. 2. Ancient Demeſne 
37. If a fine be levied ſur conance 
ee droit, and releaſe, hereby there is 
no tranſmutation of the poſſeſſion, 
nor is the tenancy altered as to the 
lord, Sc. (or any ſtranger to the 
fine.) 40 Ed. 3. 4. per Candliſb, but 
Belkn. contra. 18 Ed. 2. Antient De- 
meſne 37. But as to the parties them- 
ſelves, the tenancy is changed by way 
of eſtoppel, per Wilby; and fo it was 
adjudged. For if ſuch conuſor brings 
an aſſiſe againſt the conuſee, or @ con- 
werſo, no exception of ancient de- 
meſne lies. 21 Ed. 3. 23. And 
therefore if the lord be a party, by 
ſuch fine the tenancy is changed, and 
alſo he ſhall never have a writ of diſ- 
ceit. 30 Ed. 3. 13. 6b. or 17. per 
Green. Vide 29 Ed. 3. 36. at the 
diftringas ſectatores, the record was re- 
ceived by attorney made by the ſui- 
tors by writ out of chancery. 

And Nete; Although the fine be 
levied by a diſſeiſor, yet the diſſeiſee, 
as 1t ſeems, ought to ſue at common 
law, but when he has recovered the 
tenements, they ſhall be ancient de- 
meſne again, 3 PN. 3+ 33. and there- 
fore if in ſuch caſe judgment be 


2 


given in the court of ancient de- 
meſne, and the recoverer enters, in 
treſpaſs brought againſt him for this 
entry, he cannot juſtify by force of 
the recovery there, for it was coram 
non judice. 7 H. 4. 3. accordamt, 
where theſe particulars are alſo agreed, 
vix. 

*. If A. recovers againſt B. in 
a writ of right, in nature of an aſſiſe 
in ancient demeſne, where in truth 
there is a fine levied of the ſame tene- 
ments, and the cattle of B. are there- 
upon taken in execution, he ſhall re- 
cover in a replevin, becauſe it was 
coram non judice; nay, although the 
manor was in the king's hands at the 
time of the fine levied. 

Bur, 2dly, It is there admitted, 
that if part of the tenements ſo re- 
covered be ancient demeſne, of which 
no fine was levied, in ſuch caſe the 
bailiff may juſtify the taking of the 
defendant's cat:le in execution in any 
place within the manor, although 
that ſuch place was not ancient de- 
meſne. 7 H. 4. 28, 29. Yet fe. 
8 Ed. 4. 6. If one recovers, in a 
court of ancient demeſne, lands, 
whereof part are ancient demeſac, 
and of the reſidue a recovery had 
been before had in the king's court. 
If the party brings debt for the da- 
mages recovered, he ſhall be barred 
of the whole, becauſe the damages 
are to be given intire. | 


_— 4 4 


* Vide poſt. 20 A. 


manor 5 
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11 Ed. 3 3. 


16. If the caule aſſigned may be tried 
in ancient demeſne, it ſhall not be 


removed. 


Rexifter 11, Br. 


Remove de Plea. 


35. vid. en 

17 Ed. 3. Cauſe 
de Remove 1. 
Becauſe there 
were but fix ſui- 
tors, and one 
plaintiff, and 


the ocher defendant therefore iemoved : ſo ſour not ſuffi. ient. 


Poft. 14: 

26 H. 8. 4. 

for lands in Ga- 

velkind, ſee 

14. b. 

26 H. 8. 1.4. 

3 H. 7. 11. 

3 H. 6. 34 

34 H. 6. 35. or 

44 Ed. 3. 10. 

4 inſt: 270. 

contra. 

21 Ed. 3. 32. 

Br, Auncient 

Demeſne 18. or 

34 H. 6. 35. 

1 H. 7. 50, 

30 Ed. 3. 24. 
the lord made 

a leaſe for 

life, that is a 

good cauſe. 

1 H. 7. 30. 

per Teunſcrd. 


days in the lord's court of ancient demeſne, for the 


into the common pleas, Or. 


Writ de Recto Clauſo. 
manor ; or if he ſay, that in an aſſiſe brought before of 
the ſame lands or tenements at 

the common law againſt another 
tenant, that the tenant faid that 
they were ancient demeſne, and 
that they were frank-fee, Wc. 
whereupon it was found by the aſſiſe that they were 
frank-fee, &c. And another cauſe appeareth in the re- 
giſter, becauſe that there are not any ſuitors in the lord's 
court of ancient demeſne to do right, Sc. But guære 
if this be a ſufficient cauſe ot not. See 4 Inf, 270. 


remover, Plea 


Cauſe de 


If a frank-tenant of ancient demeſne, who holde:h 
his tenements by knights ſervice and in fee, be oufted 
and difſeifed of his lands or tenements, he ſhall ſue at 
the common law, and not in ancient demeſne, for no 
lands are ancient demeſne, but lands - holden in ſo— 
cage. 

And a man ſhall have a bill of reh force within forty 


lands after the diſleiſin, and without ſuing any writ 
thereupon; as a man ſhall have lands in a city or bo- 
rough: and there in that caſe, if the tenant hath any 
matter to prove the lands to be frank fee, he (hall have 
a recordere to remove the plea out of ancient demeine 


And although the plea in ancient demeſne be there 
without writ, Sc. if the tenant remove the plea out of 
ancient demeſne by a (a) recordare, and for cauſe ſhewed 
in the writ, if the cauſe be not good, the tenant in the 
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(a) Note; 


+ 2% 


If the cauſe in the e- Vet ſce where the tenant remored 


cordare be ſpecial, as, For that he 

claims to hold of the infeofſment of J. S. 
bord of the manor, &c. there he can- 
not ſhew another cauſe. But if the 
cauſe be general, viz. For that he 
claims to hoid at the commou law, there 
may ſhew the cauie ſpecially. 9 II. 
0. 34, 35» 


the plea, for that he claimed by pre- 
ſcription to hold at common law, and 
yet in C. B. he vas received to wave 
this cauſe, and to ſhew a conrmation 
by the lord. 21 £4. 3. 32. 


common 


eee 


Writ de Recto Clauſo. | 13 


common pleas ſhall not ſhew any new cauſe to retain 

the plea in the common pleas : but if the cauſe in the 
writ be, which be claims to hold at the common law, then ; 
in the common pleas he may ſhew what cauſe he will 
to retain the plea there; which cauſe ſhall prove the 
tenements to be frank-fee. 

And in ancient demeſne, if the demandant and te- 
nant” put themſelves upon the (5) grand aſſiſe, or the 
tenant vouch a foreigner, or plead a foreign plea, which 
cannot be tried in the lordſhip there ; then a ſuperſedeas 
ſhall be granted out. of the chancery, directed unto the 
lord of ancient demeſne, or his bailiſts, if the writ were 
directable to the bailiffs, that they ſhould ſurceaſe, &c. 
And the party defendant ſhall ſue his writ of warranty 
of charter againſt the vouchee, Oc. | 

And if the ſheri# do remove the record in ancient 
demeſne by recordare in the common pleas, and aſter- 
wards the bailiffs in the court 
of ancient demeſne proceed in 
the plea (notwithſtanding the 
removing of the record) then 
the tenatit may ſue a certiarari 
dire ed unto the juſtices of the 
common pleas, to certify the 
tenor of the record into the 
chancery, and of this remove- 
ment; and upon the certificate into the chancery, the 
tenant ſhall have an (a) attachment againſt the bailiffs, 


12 H. 7. Rot. 103. Tt is holden, 
that it they proceed aſter the record 
removed, and award execution, that 
it is not void. 16 Ed. 3. 3. Proceſs 
167. The party had audita guerela 
againſt the judges upon that caſe : and 
17 Ed. 2. ibid. 186. it was holden 
that the meriff ſhall be puniſhed for 
his contempt. 
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(5) The plea ſhall be removed to 
be tried, and afterward remanded to 
be adjudged, 14 H. 4. 26. See 
19 H. 6. 53. on a foreign voucher, 
day was given to the party himſelf in 
C. B. to determine his warranty, and 
there a ſummons ad warrantizand? 
iftued, and the vouchee came and 
vouched over B. who entered into 


warranty, and vouched over, 5 Ed. 6. 


Dyer tg. See the tenant in a writ 
bt cloſe tucd in nature of a writ 
ut at common law, and puts 


himſelf on the grand aſliſe; and 
therefore the plea was removed per 
recordarc; but it was afterwards re- 
manded by the court, for by the 
cuſtom they may ele a jury inttead 
of the grand aſſiſe. S:afford's Caſe, 
Dyer 111. See 1 H. 7. 29. contra. 

(a) Where the plaintiff ſhall have 
a ſpecial action on the caſe, and re- 
cover damages, and yet the proceed- 
ings be void, Sc. See 44 Ed. 3+ 
F. Action fur le Caſe 39. * 


who 


x3 Mrit de Reco Clauſo. 


who proceeded in the plea directed unto the ſheriff, 
for to arreſt them, returnable in the common pleas, to 
anſwer unto. the king, and alſo unto the tenant who 
14 } ſued forth the recordare. But in ancient demeſne, if 
the tenant vouch a foreigner to warranty, then the te- 
nant ought to ſue his writ of warrantia charte re- 
turnable in the common pleas againſt the (5) vouchee, 
and upon this wiit ſued to purchaſe a ſuperſedeas directed 
unto the bailiffs of ancient demeſne, commanding them 
to ſurceaſe until the plea in the warrantia cha- tæ be de- 
termined in the common pleas. And if the bailiffs 

proceed after ſuch writ ſued forth, and directed unto A 
them, the tenant who ſued the writ may have an attach- 
ment of them directed unto the ſheriff, &c. that he do 
attach them to anſwer in the common pleas at a certain 
day, &c. as well unto the king as unto the party, 
for the contempt, Sc. But if the plea of warrantia 
chartæ be diſcontinved in the common pleas, then the 
demandant in the writ of droit cloſe may ſue a writ out 
of the chancery directed unto the juſtices of the com- 
mon pleas, to certify the king in the chancery, if the 
plea of warrantia chartæ be pendent or diſcontinued, 
or not, ſo that if it be diſcontinued, &c. or determined, 


n he may ſend unto the bailiffs of ancient demeſne, that 
they proceed in the plea. | 
Vide 14 D. And if the tenant claim to hold the lands of the B 


29 R. 2. An- lord in ancient demeſne by knights ſervice, &c. the 

41. ſame is a good cauſe for to remove the plea, becauſe 
that lands which are holden of the manor, which ſhall 
be taken ancient demeſne, ſhall not be holden of the 
lord by other ſervices than ſocage; for the tenants in 

Sckemans. ancient demeſne are called ſokemans, that is to ſay in 
Engliſh, tenants of the plough. 


And therefore if the lord of a manor in ancient de- C 


meſne, before the ſtatute of quia emptores terrarum, 


th. to 


— — — 


(5) Fouchee, See 13 Ed. 1. ancient demeſne, and the ſame law 
Voucher 269. and after the warranty for a court baron, See 35 Ed. 3. 
determined they ſhall give day to Voucher 316. 
vouch by prefixion in the court of 


maketh 
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Writ de Reo Clauſo. 


maketh a feoffment in fee of the parcel-of the lands of 
the manor, to hold of him by knights ſervice, ſuch 


cauſe his lands are not ancient demeſne of the king, 
and yet they are holden of the manor which is ancient 
gemeſne: But it is intended of ſuch tenures which ſhall 


60 


50 Ed. 3. 6. 
per didenham, 
contr. if he 


tenant ſhall not have a monſtraverunt, if he be diſtrained — ſocage 
for other ſervices than of right he ought to do, be- 


do the ſervices of the plough, viz. to plough and till 


the lord's lands, to mow the lord's meadows, or other 
ſuch like ſervices as are for the maintaining of the king's 
ſuſtenance or victuals, and his ſubjects; and for ſuch 
ſervices ſuch tenants have*ſuch liberties and privileges 
in the law, that they may the more quietly uſe their 
huſbandry, and do their ſervices, 


Writ de Monſtraverunt. 


HE writ of monfiraverunt lieth for the tenants 

of (a) ancient demeſne who hold by free charter, 
and not for thoſe tenants that hold by copy of court 
roll, or by the rod, according to the cuſtom of the 
manor, at the will of the lord. And theſe tenants 
ought to be tenants which hold of a manor which was 
in the hands of S. Edward the king and Confeſſor, or in 
the hands of King William the Conqueror; which manors 
are called ancient demeſne of the king, or the ancient de- 
meſne of the crown of England. And to thoſe tenants (who 
hold of ſuch manors) there ate many and divers liberties, 
gifts and grants by the law; as to be (5) quit of toll, 


and paſlage, and ſuch impoſitions which men ſhall de- 


— 


49 Ed. 3. 22. 


— 


— 


(a) And therefore a tenant of a Ingulphus 870. and 908. pro diviſione 


newly approved waſte, though it be comitatuum. 
aliened by the king, and to hold of 22. 


Vide bene 49 Ed. 3. 


the manor by the cuſtom of the ma- (3) Acquitted from amerciaments 
nor, is (not) ancient demeſne. 21 of the county. Clauf. 12 H. 3. m. 


aum Angl, deſerivi fecie, And ſee 


d. 3. 56. per Thorp. See Hoveden 11. See 32 Ed. 3. Monſtraverunt 6. 
2 Willrelmus ſenior Anno 1086. and Rot. Parl. 6 Ed 3. Ne. 3. 


mand 


a 


19 H. 6. 66. per Newton, Tenants mand of them for the goods or 


in ancient demeſne ſhall be quit of 
wil of dings which they fell, Which © "22026 fold or -bought-by them 


are ariſing of their lands, and fo of all in fairs or markets; and to be 


things which 


- 


Writ de Monſtraverunt. 75 


they buy, which are for quit of taxes and tallages grant- 


the manurance of the land; but guerre ed by parliament; if not, that 


af they ſhall be quit for all things 
bought and ſold. 


Vice 161. 


| the king lay a tax upon ancient 
They ſhall: be quit of demeſne, as he may for ſome 


ſuit to leets and hundreds. ide 22 great cauſe, whenſoever it ſeem- 


El. Dyer 377. Regiſter 181. Br. 
Ancient Demeſne 44. 7 H. 6. 35. 


Martin. acc*. 


40 Ed. 3. 44. 
Quære f they 
Mall have this 
writ without 


being diſtcaineds 


eth good unto him. And alfo 
tenant in ancient demeſne ought 
to be acquitted of the payment 
of the expences of the knits. which came to parlia- 
ments, and alſo they (c) ought not to be impanelled or 
put upon juries or inqueſis in the country cut of their 
manor or ſeigniory of ancient demeſne, if they have not 
other Jands at the common law, for which they ought 
to be charged, Wc. And if ſuch tenants, or any of 
them who hold of the manor of ancient demeſne, be 
diſtrained to do unto their lords other ſervices or cuſtoms 
than they or their anceſtors bave uſed to do, then they 


may ſue this writ of men/iraverunt directed unto the lord, 


commanding him that he do not diſtrain thn to do 
other ſervices or cuſtoms than they have uſed to do: 
or they may bave this writ of -mo/{raverunt directed 
unto the ſheriff; bat is where the writ of mon- 
flraverunt is firit unto the lord, and that he do not 
dilirain his tenants, Zc. <Ur they, upon this writ ſued 
and directed unto the rd, may have and fue another 
writ directed unto the ſheriff, rencarſing, that where he 
hath ſent his writ unto the lord of ancient demeſne, 
that he ſhould not dilirain his tenants, Oc. and if the 
lord will not do it, and ſutfer the tenants to be in peace, 


that then the ſheriff ſhall do it, and cauſe the lord to 


ſuffer the tenants to be in peace, and that he do net 
diſtrain them ſor other ſervices than of right they ought 
to do. And the form of the writ diredted unto the lord 
is ſuch: (a) 


Fg 


— 


—B 


(c) i. e. If they have not other (a) See this writ of monſlraverunt 


lands in frank fee. 42 /. 8. founded on a petition and ordinance 


of parliament. 18 Ed. 1. 27. 


- OY 


Writ de Monſtraverunt. 14 


G The hing to the abbot of C. greeting: Your men of the 8 
manor of I. which is of the ancient demeſne of the crown prove that chey- 
of England, as it is ſaid, have ſhewed unto us, that you re- writ ve. 
quire of them other cufloms and other ſervices than they ought diftreſs. 
to do, and than their anceſtors, tenants of the ſame manor, 
have been accuſtomed to do in the times wherein that manor 
was in the hands of our progenitors, formerly kings of Eng- 
land, or in our hand. And therefore we command you, 
that you require not, or permit to be required from the afore- 
ſaid men, other cuſtoms and other ſervices than they (b) ought 
to do, and than their anceſtors aforeſaid have been (b) ac- 
cuſtomed to do in the times, mforeſaid. And unleſs you ſpall | 
do this at our command, we command A. our ſheriff of 

A Lincolnſhice, t do it. Witneſs, &c. And upon this 
writ they may ſue another writ of monſtraverunt directed 
unto the ſheriff, which ſhall be in this form : The king 
to the ſheriff of Lincolnſhire, &c. The men of the abbot 
of the manor of 1. which is of the ancient demeſne of the 
crown of England, as it is ſaid, have ſhewed unto us, that 
the ſame abbot requires of them other cuſtoms and other ſer- 
vices than they ought to do, &c. (as above, until in our 
hand. Wherefore we commanded the ſame abbot, that be 
ſhould not require, or permit to be required from the afore- 
ſaid men, other cufioms or other fervices than they ought to do, 
and than their ancęſlors aforeſaid have been accuſtomed to do 
in the times aforeſaid. And therefore we command you, that 
unleſs the ſame abbot fhall do this our command, that you 
cauſe it to be donc, that we may hear no more clamour there- 
upon for want of juſiice, &c. 


( 15] 


_— 


ness “ — Tc 


„ — 
— 


(5) QAuære, If he ſhall not have a 
monſiraverunt where his eſtate is con- 
firmed, to hold by leſs ſervices. 
49 Ed. 3. 7. Sze 21 Ed. 3. 33. 
F. Cauſe de remover Plea 18. Where 
it is adjudged, that it is not made 
frank-fee by the. confirmation. But 
Wilby held the contrary. Hill ſaid, 
no monſtra ver unt can be, &c. 


dee 30 Ed. 18. where it is argued, 


if the lord in ancient demeſne con- 
firm the eſtate of his tenant to hold 
by 25. freely and quietly from all other 
cuſtoms, and held by Green to be 
frank-fee, and on a diſtreſs for more 
ſervices, the tenants ſhall be aided in 
replevin. But by Milly and others, 
it continues ancient demeſne, and he 
ſhall have a monſtraverunt, and count 
upon his caſe, 


Writ de Monſtraverunt. 


And it ſeemeth, that by this writ directed unto the B 
ſheriff, the ſheriff may charge the lord, that he do not 
demand nor diſtrain them for other ſervices than they 
ought to do, and that the ſheriff may make reſiſtance 
and reſcous unto the lord, if he diſtrain the tenants for 
other ſervices, Sc. and that the ſheriff may take the 
power of the county to reſiſt the lord in ſuch caſe, or 
the ſheriff may command the neighbours, who dwell 
next to the manor, that they reſiſt and do reſcous unto 
the lord, if he will diftrain his "tenants, r. And it C 
ſeems they may juſtify the ſame by the commandment of 
the ſheriff, if he have ſuch a writ ſent unto him, Ce. 
And after the writ directed unto the ſheriff, if the lord 
diſtrain, the tenants may ſue an attachment againſt him, 
returnable in the common pleas or the king's bench, D 
to anſwer to them for this contempt; and if it be found 
for them, they ſhall recover their damages. 

Com. 129. And note, that the writ of monſlraverunt ſhall be ſued 

1H, 5. 13. by many of the tenants without naming any of them 
by their proper names, but generally, monſtraverunt nobis 
homines, &c, But in the attachment againſt the lord 
by the tenants, the tenants ought to be named by their 
proper names, thus : 

(a) The king, &c. If A. of B. C. of F. and the men 
of the abbot M. of the manor of I. which is of the ancient 
demefne of the crown of England, as it is ſaid, ſhall make 

' you fecure, &c. then put, &c. the aforeſaid abbot, that he be 
before us, &c. whereſorver, &c. to ſhew why he requireth 
of the aforeſaid men. other cuſtoms and other ſervices than 
they ought to do, and than their anceſtors, tenants of the ſame 

. manor, have been accuſtomed to do in the times wherein that 
manor was in the hands of our progenitors, formerly kings 
of England, or in our hand, contrary to our prohibition 
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(a) In a writ of admeaſurement it but only ſome in certain. And ſo 
is not neceſſary to name all the te- in a recordare adjudged, 6 H. 8. and 
nants; for they ſhall be admeaſured, alſo 3 Elia. But the juſtices ſhall 
though not named. 8 H. 6. 26. direct judgment to be for the plain- 
And in an action on the ſtatute of tiff notwithſtanding. See 6, 7 Eliz. 
IFinton, it is not neceſſary to name Dyer, 

all the inhabitants of the hundred, 
(if 


M. rit de n 


(if the caſe beſo). And have you there the names of the 
pledges and this writ. Witneſs, &c. 


E And there is another writ of monflraverunt ; where | 


the tenants of any hamlet, which hamlet is parcel! of 
a manor of ancient demeſae, are diftrained by the lord, 
they ſhall have ſuch writ : 

The king, &c. Your men of the hamlet of I. which is a 
member of the manor of B. which is of the ancient demeſne 
of the crown of England, as it is ſaid, &c. have ſewed 
unto us, &c. 

And it ſeems, that in the writ of attachment he ought 

or may name all thoſe tenants by their proper names 
which are diſtrained after the prohibition delivered unto 
the lord; and it behoveth not to name other tenants 
by their proper. names, but in the generality, And the 
men, &c, And if one of thoſe, who is named by his 
proper name, will not ſue, Cc. he ſhall be ſevered, &c. 
And he that is nonſuit ſhall not grieve his companions. 


And it ſeemeth, that every one ſhall recover his damages 
ſeverally, (o) becauſe they are ſeverally diſirained, and one 


may be more damnified than another, &c. 


H And one tenant may ſue the writ of attachment in his 


own name by his proper name; and in the name of the 
other tenants, by general words, &c. And the men, 
&c, 

And if the tenants do ſue an attachment againſt the 
lord, becauſe he diſtrained them after the writ of mon- 
fSiraverunt delivered unto him, and pending the writ 
of attachment the lord diftrain them again by their goods; 
then the tenants ſhall have a ſpecial writ of attachment 
againſt the lord, rehearſing the matter; and in the 
ſame writ the ſheriff ſhall be commanded to re- deliver 
unto the tenants their goods, if the lord have taken 
them, Sc. And this writ ſhall be ſued only in the 
name of thoſe tenants which are again diſtrained pen- 
dent the ſuit, and not in the name of them all, as the 
other writ is ſued ; and the writ {hall be ſuch ; 


— 


1 


Bella. See infra 16. A. 
Vol. I. E 


(5) Nur; They may make joint or ſeveral counts. 39 Ed. 3. 6. per 


The 


5 


( 16 ] 


V. p. 15. G. 
22 Ed. 3 6. 
4 Es. 3. 44 · 
39 Ed. 3. 6. 
ret. Monſtr. 2. 
49 Ed. 3. 

f Pec Belknap, 


abbot, that he ſhould be before us from Eaſter day in fifteen 


 oufly diſtreſſed the aforeſaid men, and hath taken from them 


' verally diſtrained, c. and it is not neceſlary to alledge 


Writ de Monſtraverunt. 


The king to the ſheriff, &c. If A. and B. the men of 
the abbot of C. of the manor of N. which 1s of ancient de- 
meſne, &c. ſhall make you ſecure, &c. then put, &c. the 
aforeſaid abbot, &c. to ſhew why whereas lately at the pro- 
ſecution of the ſaid men ſuggeſting to us, that the aforeſaid 
abbat tad required other cuſtoms and other ſervices than they 
ought to do, and than their anceſtors, tenants of the ſame 
manor, &c. (until kings of England) ie commanded you, 


that you ſhould put by gages and ſafe pledges the aforeſaid 


days laſt paſt, whereſoever, &c. to anſwer the aforeſaid 
men concerning the premiſſes, the ſaid abbot (pending the 
ſaid plea of attachment before us) hath therefore more griev- 


all their goods, chaltels and cattle found in the ſame manor, 

and yet detains them from them, whereby they are leſs able 
19 proſecute the ſaid plea of attachment, becauſe of poverty, 

in contempt of us and our afareſaid command, and to the no 

ſmall expence of the aforeſaid men and the delay of the pro- 

ſecution of their right, and to the manifeſt debaſing of their eftate, 
And cauſe the aforeſaid cattle, goods and chattels in the mean time 
to be delivered to the ſame men by ſufficient ſecurity. And 
have there the names of the pledges and tbis writ, Witneſs, 
Ke. 

And in this writ of Monſtraverunt the plaintiffs in the 
writ of attachment may count ſeverally, and then they 
ſhall recover ſeveral damages. But they may count 
together in one count, and declare how they were ſe- 


in the count the day or the place where the lord diſtrain- 
ed them. And the form of the count or declaration is 
ſuch : 

A. B. was ſummoned to anſwer C. D. and F. and the 
men of the aforeſaid A. of the manor of S. which is of the 
ancient demeſne of the crown of England, &c. of a plea, 
wherefore he requires of them other cuſtoms and other ſer- 
vices than they ought to do, and than their anceſlors, tenants 
of the ſame manor, have been accuſtomed to do in the times 
wierein that manor was in the hands of his majeſtiys pro- 
genitors, 


Myit de Monſtraverunt. 


D. and F. &c. And whereupon the ſame men, by T. S. 
their attorney, complain, that whereas their anceſtors, tenants 
of the ſame manor in the time when that manor was in the 
hands of lord Henry, formerly king of England, great grand- 


father to the grandfather of the lord the preſent king, he 


their tenements by certain ſervices, namely, every one of them 
held one yard-land of the ſame manor, &c. by fealty and the 
ſervice of five ſhillings, and doing ſuit at the court of the ſaid 
manor of S. twice in the year, to wit, at the feafl of Saint 


Michael and at the feaft of the poſſever ; and if a writ of | 


right happened to be pleaded in the fame court, by doing ſuit 
in the ſame court from three weeks to three weeks, &c. 2 
long as that writ was depending in the ſame court, and toben 
the lord the king lays a tax (or tallage) upon his boroughs and 
his demeſnes, & e. for all ſervices; and they who held more 
land of the aforeſaid manor rendered more rent, &c. And 
the ſame tenants have continued this kind of eftate from the 
time of the ſame Henry the great grandfather, &c, from 
king to king, the progenitors, &c. until the time of the afore- 
faid lord king Edward the grandfather, &. That the 
aforeſaid A. lord of the manor afortjaid, hath diſtrained thei 
the ſaid C. D. and F. and the other men, &c. to do ſuit at 
\ the aforementioned court from three weeks to three weks 
throughout the whole year, &c. and ty laying a tax (or tallage) 
upon them, high and low, at his will, and requiring ſervices 
from them for marrying their ſons and daughters, and other 

villainous ſervices and cuſtoms, which they ought not nor have 

been uſed to do; whereupon they ſay they are injured and 
have ſuſtained damage to the value of one hundred pounds, 

and thereupon they bring ſuit, &c. 

B And whether they ſhall recover ſeverally damages 
upon the joint count, it is a doubt, yet it ſeemeth rea- 

ſonable that they may, becauſe it is ſeveral in its nature, 

becauſe they count upon the ſeveral tenures, Cc. and 
how that he hath diſtrained them ſeverally; by which 
it ſeems but reaſonable, that the jury do inquire of the 

damages ſeverally, if they paſs for the demandants, or 

that ſeveral writs of inquiry of damages be awarded in 
that caſe, if the matter be adjudged with the demandants. 


E 2 But 


nitors, kings of England, to the great damage of the ſaid 


16 
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But it ſeems no tenant ſhall recover damages, but thoſe 
who are ſpecially named in the writ of attachment ſued 
upon the monſtraverunt, and not to other men. 

49 Ed. 3. 22. And note, That the lord of ancient demeſne ſhall not C 

22 14 4 1 5. be put to anſwer to the writ of attachment ſued againſt 

| him upon the mon/traverunt, before the court be (a) 
certified by the treaſurer and chamberlain of the exche- 
quer, whether the manor be ancient demeſne. And 
therefore it behoveth the plaintiffs in the menſtraverunt 
to (ue forth a ſpecial writ unto the treaſurer and cham- 
berlains of the exchequer to certify the ſame ; and the 
writ is ſuch ; | 

The king to his treaſurer and chamberlains, greeting : be- 

cauſe for certain reaſons we are willing to be certified whether 
the manor of I. in the county of C. be of the ancient demeſne 
of the crown of England or net, we command you, that 
having ſearched our Domeſday book, you without delay 
diſtinflly and openly make us more certain concerning that 
which y:u thereupon ſhall find, under our ſeal of our exchequer, 

49 Ed: 3.222 ſending again to us this writ. Witneſs, &c. 

And note, That the book which is called Domeſday D 
book was made in the time of S. Edward, and all the 
lands which were in the ſeiſin, and in the hands of the 
ſaid S. Edward at the time the ſaid book was made, 
are ancient demeſne, and the lands which were in other 
hands, and are not named in the ſaid book, are frank- 

2R. 3. r. fee: and thoſe tenants which held in baſe tenure, as E 

55 by copy of court-roll, or by the rod, cannot ſue nor 

3. maintain this writ againſt the lord: and the death of 

1 H. f. 13- one tenant, nor his nonſuit, ſhell not (b) abate the 
writ. And if the frank-tenants, and the tenants by baſe 


CD 


(a) It ſeems, that the certificate (5) The reaſon is, becauſe as they 
lawfully coming into court by cee are ſeveral tenures, ſo the torts and 
ruri and mittimus is authentical and damages are ſeveral, and fo it is in 
concluſive, though there be no iſſue error, attaint and audi/a querela ; 
joined, whether trank-fee or ancient contra in a ne injuſte wexes. 1 H. 5. 
demeſne, 7 H. 6. 32. And ſee ac- 13. Although the count in the en- 
cordant 39 Ed. 3. 6. it is at the pe- frraverunt be joint. 19 Ed. 3. Mon- 
ril of the plaintitt. | '  Araverunt 5. 


tenure 


Writ de Monſtraverunt. 


F tenure join in a Monſtraverunt, the writ ſhall not abate, 
but for the tenants by baſe tenure only. 


Writ de Warrantia Diei. 


RIT of warrantia diei lieth in caſe where a 
man hath day in any action brought againſt 
him to appear in proper perſon, and the king at or be- 
fore the day ſend him in or about his ſervice, ſo as he 
cannot appear in court at the day; then may he ſue 


forth this writ directed to the juſtices, reciting the whole 


matter, commanding them that they do not record his 
default for that day, for the cauſe before mentioned ; 
and it is not material, whether the cauſe be true or not, 
when the king doth certify that the party is in his ſer- 


vice, For it ſeemeth by the words of the writ, that 


the king by bis prerogative may warrant this default 
for a day. And ſo it ſeemeth, that if the tenant in a 
præcipe guad reddat at the grand cape, or the petit cape 


returned, make default, that before judgment. upon this 


default the king may ſend ſuch a writ unto the juſtices, 
rehearſing that the party is in his ſervice, and command- 
B ing them that his default do not prejudice him: And it 
Handeth with reaſon that the king may ſo do, becauſe that 
every one is bound to ſerve the king in his buſineſs. But what 
proceſs ſhall the court award, if the tenant will not 


appear at the day of the default recorded, nor after, when 


the writ of warrantia diei comes unto the juſtices? It 
ſeemeth a new ſummons ſhall iſſue out of the common 
pleas to ſummon the tenant anew, becauſe that his de- 
fault at his return is excuſed by the writ of warrantia diet. 
But if the writ warrantia diet do not excuſe the default 
at the grand cape, then it ſeems a new grand cape ſhall go 
forth upon the firſt default returned at the ſummons of 
the præcipe guod reddat. Quære of that. And the king 
may grant ſuch writs to fave two defaults at two ſeveral 
days, &c. Quære of theſe matters, becauſe they are out 
of uſe at this day. But the form of the writ is ſuch : 

E 3 The 
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17 


Dyer 154+ 


Ante 15 F. 
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Mrit de Warrantia Diei. 


The king to his juſtices of the bench, greeting : Know ye, D 
that A. was in our ſervice by cur command en Monday the 
morrow of fifteen days of Eaſter laſt paſ?; fo that on that 
day he could not be preſent at the plea which is before you 
by our writ, between B. demandant, and the aforeſaid A. 
tenant, of one meſſuage with the appurtenances in N. where- 
upon the ſame A. as he faith, hath vouched C. to warranty 
thereof againſt the aforeſaid B. And therefore we command 
you, that the aforeſaid A. be not put in default for his abſence 
en that day, nor loſe in any thing, becauje, as to this matter, 
eve will warrant to him that day. Witneſs, &c. 

The form of a writ to ſue two defaults is: The king, 

&c. (as above): Know ye, that A. was in our ſervice by 
our command on Thurſday in eight days of Saint Hilary, 
and on Monday in the morrew F All Souls {aft fat; fo 
that on theſe days he could net be preſent at the pica which it 
before us by our writ, between, &c. And therefore we com- 
mand you, that the aforeſaid A. be not put in default for his 
abſence on theſe days, becauſe, as to this mauer, we will war- 
rant to him th. ſe days. IVitneſs, &c. 
And theſe two writs are not granted but by the king 
himſelf by the rule of the regiſter; and the king may 
grant ſuch writs unto the mayor and ſheriffs of London, 
or unto the biſhop of Durham in the county palatine, or 
unto. the juſtices of aſſiſe or in the eyre, or unto the 
ſheriff; and theſe writs may be granted as well for the 
demandant and plaintiff as for the tenant; and then the 
writ is ſuch: 

The king, &. Know ye, that A. was in our ſervice on 
Monday in the morrow of fifteen days of Eaſter laſt paſt; 
fo that, & c. between him, A. demandant, and B. tenant, 
Ke. And there it ſhall be ſaid, in the morrow of ſiſieen 
days of Eaſter, becauſe that the pleas (a) cannot be holden 

in fifteen days of Eaſter, becauſe that is Sunday, which 
is the ſebbath day. And the king may grant this writ 
by teſtimony of his ſteward, thus : 


(a) See the caſe of Eg and Knevett, 5 Mer. Dyer 154. & ante 15. P. 


The 
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The king, &c, Becauſe A. was before our ſteward and 
marſhal on Monday in fifteen days of Saint John the Bap- 
tiſt 4% paſt, in divers inquifitions which were ſummoned 
before the ſame fleward and marſhal on the aforeſaid day 
at E. as our ſame ſleward hath teſlified before us: Me com- 
mand you, that you de not amerce the aforeſaid A. fer that, 
becauſe he came not before you in ether inquiſilions which 
were ſummoned before you on the ſame day, ner ſuffer him 
to loſe iſſues, if he hath been liable to loſe any before you, 
"upon that occaſion. Witneſs, &c. | 

G And it ſeems by this writ, that the juſtices ought to 
make a ſpecial entry thereof, and to ſave the iſſue of this 
juror, and alſo to make a ſpecial eſtreat of this matter, 
and to levy no iſſues upon theſe jurors, for whom ſuch 
writs come unto the juſſices. 88 

H And if a man be eſſoined of the king's ſervice in any 
action, c. whereas in truth he is not in the king's 
ſervice, then the plaintiff or demandant may fue forth 
a ſpecial writ out of the chancery directed unto the juſ- 
tices, rehearſing that he is not in the king's ſervice, 
commanding them to proceed. But by the ſtatute of 
Gloucefter, if he do not bring his warrant at the day 
given, he ſhall loſe twenty ſhillings for the journey; and 
ſhall be in the king's mercy, and the eſſoin diſſolved, 
And if the plaintiff purchaſe fuch writ directed to the 
juſtices, that he is not in the king's ſervice, then ihe 
eſſoin ſhall not be adjourned, but ſhall be preſently quaſh- 
ed, and he ſha]l not have day by adjournment to bring ig 
his warrant to warrant the eſſoin. 


* 
- 


* Writ of Falſe Judgment. 

RIT of falſe judgment lieth where falſe judg- 
ment is given in the county, or in the hundred, 
or in other court baron which is not a court of record, 
in a plea real or perſonal, as if in a writ of right patent, 
or in other perſonal plea; there the party, plaintiff or 
defendant, which is grieved, ſhall have this writ, and 
the writ ſhall iſſue firſt out of the chancery: and if the A 
falſe judgment be given in the ſheriff's county court, 
then the. writ ſhall be directed unto the ſheriff himſelf, 
and ſhall be ſuch : 


22 AF. 64. 

Br. Error 120. 
If the freebold- 
ers be recorded 
by plea, where 
it ought to be by 
writ, tis error, 
and not void, 
C& coram non 
judiee : but 
where j dg- 
ment is given 

of lands, cone 
tract or cove- 
nant, which is 
out of their ju- EE 
riſoiction, it is void, & coram ron judice. 


Henry, Cc, to the ſberif of Lincolaſhire, greeting : If B 
A. ball make you ſecure, &c. then in your full county cauſe 
to be recorded the plaint which is in the (a) ſame county by 
our writ of right, between A. demandant, aud B. tenant, 
of one meſſuage and one hundred acres of land with the ap- 
purtenances in C. whereef the ſame A. complains that falſe 
Judgment hath been done to him in the ſame county; and have 
you that record brfore our ju/lices at Weſtminſter ſuch a day 


V.4 & 5; Ma. 
Dyer 164. 


The writ was 
chailenged be- 
cauſe ic was und- 


te fk end che under your ſeal, and by four lawful knights of the ſame county 
5 EY 7 7 of thoſe who were preſent at that record: and ſummon by 


good ſummoners the aforeſaid B. that he be then there to hear 
that record. Ard have you there the ſummoners, the names 
of the four knights, and this writ. 

And if the tenant hath aliened the land after judg- C 
ment given againſt the demandant, then the ſummons 


Some court, and 
go'd, as it ſcems, 
Vide yer 373. 
& infra D. 


| 15 Ed. 3 9. 


3 8 


Niete; In a writ of falſe judg- 
ment, if the judgment be reverſed, 
the ſuitors are amerced, and the court 
ſhall give the former judgment which 
the ſuitors ought to have given, 
22 Ed. 3. 2. And Nete; the amer— 
clament was affeered by the jultices, 
9 Elz. Dyer 263. 
3. Kot. 3. whereby it appears, if the 


See Paſc. 10 Ed. 


plea be diſcontinued, and afterwards 
tae plaiatiff is nanſnit, and judg- 
ment final given againſt him on a 
writ of falſe judgment, he ſhall be 
reſtored to the right ouly. See Dyer 


73 
(a) Note; The words ſame county 
ought to be /ame court, &c. Dre. 
Sec Dyer 268. 
hall 


that meſſuage and land, 
&c. 


Writ of Falſe Fudgmeni. 


ſhall be made in the writ againſt him who is tenant of 
the land, and againſt him who was tenant at the time 
of the judgment given, by theſe words, viz. And ſummon 
' by good ſummoners the aforeſaid B. and C. who now hold 
that they be then. there to hear, 


13 


D And if the falſe judgment be given in another court 
baron than in the ſherift's court, then the writ of falſe 
judgment is called a writ of accedas ad curiam, and ſhall 
be directed unto the ſheriff; and the writ is ſuch: 

The king to the ſheriff of Lincolnſhire, greeting : If A. 
Hall make you ſecure to proſecute his claim, then having taken 
with you four diſcreet and lawful knights of your county, 
go in your own perſon te the court baron of C. and in that 
full court cauſe to be recorded the plaint which was in the 
ſame court by our writ of right, between A. demandant, 
and B. tenant, of one meſſuage, &c. 
that faiſe judgment hath been done to him in the ſame court ; 
and have that record, &c. under your ſeal, and (a) by four 
lawful men of the ſame court of thiſe who were preſent at 
that record: and ſummon, &c, and have you there the names 
of the aforeſaid four men, and this writ. | 

E And in this writ of accedas ad curiam he ſhall take 
with him four men, but it needeth not that they be 
knights : but ſo ſhall it not be in the other writ of re- 
cordare facias loquelam, which is in the county. 
both writs ſhall be returned under the ſheriff's ſeal, 
and the ſeals of four of the ſuitors of the ſame court, 
And in the writ of falſe judgment which is accedas ad 
curiam, it is a (5) good return for the ſheriff for to ſay, 


whereof A. complains 


V. Supra B. 


But 


that 


(a) Nete; It is by four latyful, &c. 
and not under the ſeals g, four lawful 
men. Dyer 164. and ſee ibid. 373. 
(5) Note; If the ſheriff return, 
that the ſuitors will not record Ie pa- 
rol (or plea). a ent alias diftringas 


if at the day ſome of the ſuitors do 
appear, and others do not, the court 
here ſhall accept the record by the 
hands of thoſe that appear ; for per- 


ſhall iſſve againſt all the ſuitors : and 


haps at the diftringas ficut alias the 
others will diſavow the record; but 
their iſſues ſhall be ſaved, and the 
diſtringas ficut alias ſhall iſſue as well 
againſt thoſe that appear as againſt 
the others, And by Hill, if on the 
firſt writ the record had been delivered 
to four ſuitors, and two of them had 
appeared, and the other two made 
default, the record had been (well) 
accepted. See 1 Ed. 3. 9. 26 Ed. 
3. 61. 


Writ of Falſe Judgment. 


that after the receipt of the writ, and before the return 
thereof, no court was.holden; and alſo that he required 
the lord to hold his court, and he would not, ſo as he 
could not execute the ſame. And thereupon the juſtices 
ſhall award a difringas directed unto the ſheriff, to 
diſtrain the lord to hold his court; and ficut alias, Sc, 
(e] In a falſe judgment againſt an abbot the plaintiff F 
was nonſuit, and the abbot had a ſcire facias againſt the 
plaintiff, to ſhew why he ſhould not have execution, 
and to have the judgment executed returnable at 15 
Paſch. at which day the plaintiff appeared, and aſſigned 
his errors, and tendered ſureties to ſue with effect, and 
prayed a ſcare facias againſt the abbot to hear errors. 
And the opinion of the court was, that he might aſſign 
the errors againſt the abbot without ſuing any jcire factas 
againſt him, becauſe they had day by the roll. | | 
(4) If the writ of falſe judgment ahate for default G 
in the writ, then the plaintiff ſhall not have a ſcire facias 
ad 


* * 


21 H. 6. 


18 


7 


3. 61. 12 H. 4. 23. And an idem 
dies ſhall be given to thoſe that ap- 34 


Faclas a:l enAiendum errores. 
& 20 H 6. 18. 


pear, according to 29 Ed. 3. 26. 
For it may be, that at ihe other 
day thoſe who now appear may make 
default. But if the ſheriff returns 
the names of thoſe who refuſe, the 
diſeringas ſhall iſſue only againſt them; 
and if any of them make default, the 
record ſhall not be received by the 
hands of thoſe that appear, but their 
iſſues ſhall be ſaved, aud a new 
diſtringas ſhall go both againſt them 
and thoſe who made default. 9 Lg. 
Der 262. 

(e) Sce 6 Ed. 6. Dyer 76. b. Er- 
ror on a judgment in a guar? im edit, 
the record was removed, but the party 
did not aſſian errors; wherefore he 
that recovered brought a /cire facias 
'to have execution. It appears the 

arty warned may come in at the 
by to aſſign errors without a ire 


— 


was in car' regis where it ſhould be 


(4) If a record be removed by writ 
of error, though the writ be abated 
for default of form, yet the judgment 
being of record befure the writ of er- 
ror, and the record being here, the 
party ſhall have a new writ of error, 
quoad coram a 66:5; but by the writ of 
falſe judgment, that which was (not) 
a record before is to be made a re- 
cord; and therefore if the writ be 
abated (as in a writ of falſe judgment 
on a judgment in ancient demeſue, 


regina) there is not any record made 
cr removed, but only an e/crow, and 
is as if the ſuitors had brought in the 
record without a writ to warrant it; 
and therefore the plaintiff in that 
caſe, after ſuch writ abated, fall not 
have a ſcire facias to warn the party 
ad audiendum errores, c. But it 


— —_— 


H.. . 


— —¾ 


ſcema 


forth a ſcire facias, is a queſtion. 


ſuing forth a ſcire facias, 


Writ of Falſe Judgment, 


ad audiend errores upon the record certified, 
it cometh without an original, when the original abateth. 
But if the piaintiff die, it ſeems that if the falſe judg- 
ment be given in the baſe court upon a writ of droit 
patent, that then this heir ſhall have a ſcire facias ad 
audiend errores againſt him who recovereth upon that 
record which is removed into the common pleas. 
if the plaintiff in the writ of falſe judgment be nonſuit, 
whether the other party ſhall ſus execution upon this 
record ſo removed againſt the plaintiff, without ſuing 


the opinion was, that he ſhall bave execution without 


H And tenant at will according to the cuſtom of the 
manor, which is tenant by copy of court roll, ſhall not 
have a writ of falſe judgment upon a judgment given 
azainſt him; but where falſe judgment is given upon 


becauſe 


20 H. 6. 1%, 
44 f 6, 4% 
31 H. 6. 51. 
14 H. 4. 39. 

7 Ed. 4. 23 
34 H. 6. 48. 
Contrary, if the 
juſtices be re- 
moved in the 
king's bench by 
a pone. 


And 


But Hill. 23, H. 6. 


_— 


——— 


ſeems the plaintiff ſhall have a new 
writ of falſe judgment, becauſe the 
record is not removed: Que; for 
it was denied by Ro{ph. 3 H. 6. 26. 
But where a wr:t of falſe judgment 
abates by death of the party, there, 
for that the record was well made 
and removed, a ce facias lies. Dyer 
164. 15 H. 6. F. Falſe Judgment 17, 
and ſo note the diverſity. In a recor- 
dari out of ancient demeſne, the pa- 
rol ſhall be remanded, if the plaintiff 
is nonſuit. 2 EA 3. 29. 10 Ed. z. 
59. And ſo if the cauſe aſſigned be 
not ſufficient or not true. 34 H. 6. 
35. See here 13. B. C. But on a 
writ of error or falſe judgment, if the 
plaintiff be gonſuit, judgment ſhall 
not be affirmed or diſafſirmed, but a 
ſcire facias ſhall iſſue to have execu- 
tion upon the record, 20 H. 6. 18. 
and ſee there, if the plaintiff be non- 
ſuit, he ſhall not aſſign errors on the 
ſame writ of falſe judgment, but (as 
it ſeems) is put to a new writ. Yer 
quere; for the record is here, and 
not in the inferior court. See 21 H. 
b. 34. in the caſe of the abbot of 


* 


Tave/icck, If the plaintiff in a writ 
of falſe judgment be nonſuiced, and 
the defendant ſues a /cire facias to 
have execution, Sc. (1.) The plain- 
tiff may have a new writ of falſe 
judgment, Oc. quod ram vobis refte 
det. (z.) On the tire facias to have 
execution, he may aſignu his errors 
without any new /cire facias; becauſe 
both parties have day in court. (30) 
It feems, that if the plaintiff had ap- 
peared on the writ of falſe judgment 
before, now his aſſigning of errors 
ſhall not delay the defendant of his 
execution. In error, if the plaintiff 
be nonſuited before ſcire facies, where- 
upon the other ſues a /cire facias guare 
executionem non, Qc. he may aflign er- 
rors on the ſame ſcire facias. But if 
he had ſued a ſcire facias ad audiend? 
errores, and afterwards became non» 
ſuit, there, on the ſcire facies. by the 
other, he ſhall have execution, and 
ſhall not be driven to anſwer to the 
errors. Qaære, and ſee the book at 
large; for the caſe ſeems to be miſ- 
put. | 


a writ 


1 8 ö 


2H 4 4- 

21 Ed. 3. 45 
45 Ed. 3. 1. 
acc*. there ſote 
it ſe:meth ertor 
lieth in a court 
of pipowder. 
Vide 13 Ed. 4. 
28. 6 Ed. 4. 
43+ 72. 4 25 · 


20 Ed. 3. pl. 11. 

31 Ed. 3. pl. 10. 

38 Ed. 3. 34. 
25 Ed. 3. pl. 9. 


( 19] 
21 H. 4. 23. 
cContr', and 
21 H. 6. 34 
the party had 
a ſcire fac ĩas 
to have execu 
tion out of the 
common pleas. 
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a writ of jufticies directed unto the ſheriff, the party 
grieved ſhall have faux judgment, and not a writ of error, 
although the judgment be of debt, or treſpals, over the 


ſum of twenty ſhillings. - 


And a man ſhall not have a writ of falſe judgment 
but in the court where there are ſuitors; for if there 
be no ſuitors, there the record cannot be certified by 
them. And upon falfe judgment. given in court before 
bailiffs, or others who hold plea by preſcription, in every 
ſum in debt by bill before them, he ſhall not have a 
faux judgment, but a writ of error thereupon. Quad 
vide M. 4 Ed. 4. in title Treſpaſs. Pot. 19. I, 

In falſe judgment upon a writ of right patent, or a 
writ of droit cloſe, the plaintiff ſhall not aſſign errors be- 
fore the records certified, as well (a) the original as the 
reſidue of the record. And the writ of falſe judgment 
lieth againſt a ſtranger to the judgment, if he be tenant 
of the land, without naming him who was tenant, and 
party to the judgment. Otherwiſe it is of a writ of 
error, for there he ought to name him who was party 


to the judgment, be he tenant or not (J). 


And where the tenant loſeth his land by falſe judgment 
in a writ of right in a court baron, he ſhall not have 
a writ of falſe judgment before that the demandant hath 
entered upon him, &c. Quod vide M. 38 Ed. 3. 15. 
Vide 8 Ed. 4. 19. | 

And where the defendant in faux judgment, after ap- 
pearance by him, maketh default, a grand diſtreſs ſhall 
iſſue out againſt him. And if he agaia make default, 
or cometh and will not ſave his default, the plaintiff 


— 


(a) See 31 Ed. 3. F. Falſe Judg- 


— 


49. But if another than the heir be 


ment 10. If judgment be given in a 
court baron without an original, and 
the tenant is ouſted, it is a diſſeiſin. 
See 19 Ed. 2. Falſe Judgment 19. 
accordant. Note; A copybolder ſhall 
be relieved by petition to the lord. 
Mich. 8, 9 Eliz. Rot. 136. vide 
ante. 

(5) Or his heir, Sc. Quere if he 
dies without heir. 9 H. 6. 45 and 


tenant, it is the ſafer courſe to have a 
ſcire facies againſt him, eſpecially be- 
tore that the court proceeds to the ex- 
amination of the errors. So quacus- 
gue dia, there ought to be a „ire 
facias againſt him, either before the 
errors examined or after, for other- 
wiſe if he be ouſted, he ſhall have an 
aſſiſe. Dyer 321. 


in 
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in the writ of falſe judgment ſaall have judgment to res 
cover ſeiſin of the land againſt him: Qued vide M. 
13 Ed. 2. And the writ of falſe judgment given in an- 


cient demeſne is ſuch: 

The king to the ſheriff, greeting: If A. ſhall make you ſe- 
cure, &c. go to the court B. c. and cauſe to be recorded the 
plaint, which is in the ſame court by our little writ of right, 
between A. demandant, &c. And have there the names of the 
aforeſaid four men, this writ and the other writ, &c. 

D And in a writ of droit cloſe, if the writ of the (c) demand- 
ant be abated, whereupon he bringeth his writ of falſe 
judgment in the common pleas, and there the judgment is 
reverſed, and the writ awarded good ; then he ſhall hold 
plea in the common pleas, and a judicial writ ſhall ifſue 
from the common pleas, in nature of proteſtation made 
in the firſt writ; and if the proteſtation were in the nature 


of aſſiſe of Mertdauncęſter, the juſtices ſhall direct a writ 


unto the ſheriff to ſummon the jurors to come out of an- 


cient demeſne thither, and all the matter ſhall be tried 


and determined in the common pleas : and although the 
judgment be given of the land in the common pleas: yet 
the land ſhall be ancient demeſne. Qu vide M. 3 Ed. 
3. in title of Faux Judgment. 4 Inſt. 270. 

E And upon the writ of faux judgment, which is an accce- 
das ad curiam, if the ſheriff return that the writ came ſo late, 
that he could not execute the ſame; then he ſhall have a fcut 
alias directed unto the ſame ſheriff: and if he return not 
that at the day, then he ſhall have a pluries to the ſame 
ſheriff, And he may have theſe writs of alias and pluries 
out of the common pleas, where the firſt writ was return- 
ed tarde, if he will, or be may have them out of the chan- 
cery, &c, See for this matter in the book of * Entries, 
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In Hill. 6 W. 3. 
B. R. Iat' Phi- 
lips and Bury, 


it was held by 


Holt accordant, 
and the Opinion 
of Dyer 373. 
denied, becauſe 
not warranted by 
34 Alf. 4c. 


See 29 H. 6. 


' Fits. Return de 
Viſcount 21. 6 H. 7, 15, 16. 


* 


Wy 


1 1 


— 


(e) And ſo it ſeems, whether the 
judgment be affirmed or diſafiirmed, 
execution ſhall be awarded in the 
king's court. 39 H. 6. 5. a. And 
ſo on a non-ſuit where a writ of falſe 
Judgment is brought before execution 
ſued. 12 fl. 4. 23. pl. 5. Vet ſee 
Dyer 373. If the demandant brings 


a falſe judgment, and it be reverſed, 
he ſhall only be reſtored to his action. 

Note, That of a judgment given in 
ancient demeſne of lands at common 
law, a writ of falſe judgment does 
not lie, becauſe it is Coram now fudice. 


7 A. 4. 28. 6. 


fel, 


ug 


- plaint in the coun'y of debt or treſpaſs without any writ, 
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fel. 114 and 115. And upon the accedas ad curiam, if the 
ſheriff return; that he will go unto the ſaid court, Ec. and 
there pray the lord to hold his court, that he may do ex- 
ecution of the writ, and that the lord refuſeth to hold his 
court, &c. by reaſon whereof he cannot do execution of 
the writ; then a di/fringas ſhall iſſue out of the common 
pleas directed to the ſheriff, to diſtrain the lord, fo that he 
diſtrain him to hold his court at a certain day appointed by 
the ſheriff; And that the ſheriff baving taten with him four dif- 
creet knights, &c. of the county, &c. be ge ts the cuurt, &c. 
and that he make known here in fifteen days of Eaſter, &e. 
and that he then have that record, &c. and that he ſummon 
the aforeſaid I. that he be there ta hear that record, &c. 
Which ſee in the Book of Entries, fol. 117. 137. b. 
There is another writ of fazx juugment; when there is a 


then the writ of /aux julgment in the county ſhall be thus: 
Cauſe to be recorded the plaint which was in the ſame court 
without our writ, between, &. of a certain treſpaſs, &c. 
whereof the ſame A. complains that falſe judgment bath been 
done unto him, &c. And where faux judgment is given in 
another court than the county, upon a plaint, or upon a 
writ, then the writ ſhall be thus: 


The king to the ſheriff, greeting : I A. fhall make you ſecure, 
&c. then go to the hundred of A. of B. or to the court of A. 
of B. and in the full hundred or court cauſe to be recorded the 
plaint which is inthe ſame hundred or court by our writ or with- 
out our writ, of that that the ſame A. keep with the aforeſaid 
B. the covenant made between them, of one meſjuage with the 
appurtenances in F. whereef he coiſplains, &c. 

And if a baron and feme be ſued in a court baron by 2 
writ of right, and the feme is received for the default of 
the huſband, and plead there, and falſe judgment is given 
againſt him, ſhe and the huſband may have a writ of falſe 
judgment, as appeareth by the regiſter. 

And there is another writ there, where the huſband 
and wife pray to be received in a court baron in a writ of 
right upon the default of tenant for term of life, and were 
not received; and for falſe judgment given againſt the 
tenant fot term of life they ſhall have a writ of falſe judg- 
ment, Ec. 


There 
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H © There is another writ of /aux judgment in the regiſter 

for him in the reverſion, who prayeth to be received in a 

court baron on a writ of right upon the default of two 

tenants for life, where he was received for the reverſion 

of one of the tenants, and the receipt was counterpleaded 

for the reverſion of the other tenant, and judgment given, 

ic, And there it appeareth, that one tenant was tenant 

of certain parcel of the land, and the other tenant was te- 

nant of the other parcel of the land. 

I There is another writ of faux judgment for him that hath 1 
judgment given againſt him in the court of a lord, who hath 

power to hold pleas before his bailiffs by the king's char- 

ter: but it ſeemeth, that in that caſe he ſhall have a writ 

of error, and not a writ of faux judgment. 

K There is another writ of faux judgment directed unto 

the ſheriff, viz. Accedas ad Curiam To our court of Win- 

cheſter, and in that ſull court cauſe to be recorded the plaint 

which was in the ſame court without our writ according to the. 

cuſtomof the aforeſaidcity, between W. demandant, and D. tenant, 

of one meſſuage in Wincheſter aforeſaid, where:f the ſame W. 

Oe. complains that falſe judgment hath been done unto him. But 

upon aſſiſe of freſh force a writ of falſe judgment doth not 

lie, but a-writ of error. And if the writ of falſe judg= [ 20 
ment be returned before the juſtices of the common pleas, Ed. 3. c. 5. 
and the defendant comes and faith and averreth, that the 
record is otherwiſe than it is certified, the averment ſhall 
be received, and that iſſue ſhall be tried by the country, 
or by thoſe who were preſent in court when the record 
was made, and by. others of the country; and if they 
come not, then the inqueſt ſhall be by the country, as 
appeareth by the ſtatute de anno 1 Ed. 3. cap. 5. Raſlaly 
Faux Judgment 2. 


34 H. 6. 46. 


Mrit de Executione Judicii. 


A W RIT 4% Executione Fudicii lieth where judgment is 
given in the court of any lord upon a Writ of: 

Right Patent, or upon a plea of debt or treſpaſs in the 

ſame court, or in the hundred, county, court baron, or 

In any other court of record : and if the ſheriff or the 
| bailiff 


20 Writ de Executione Judicii. 


m— 


bailiff will not do execution of the judgment, then the 
party ſhall have this writ directed unto the ſheriff or the 
bailiff in which court the execution ought to be; and if 
they will not do execution, he ſhall have an alias and a 
fluries, with this clauſe in the writ of pluries, Or ſignify to 

us the cauſe why, &c. And if they do not execution upon 
this writ, or return not ſome reaſonable cauſe wherefore 
they delay the execution, the party ſhall have an attach- 
ment againſt him who ought to have done the execution 
returnable into the king's bench, or into the common pleas. 
And if the plea be in the lord's court baron, then the writ 
of execution ſhall be directed unto the bailiff of the court. 
But if the plea and the judgment be given in the ſheriff's 
court, as in the county court, then the writ ſhall be di- 
rected unto the ſheriff himſelf to do execution, and the 
alias and pluries ſhall be to the ſame ſheriff; and if they 
will not do execution of the judgment, then an attachment 
againſt the ſheriff ſhall be directed unto the coroners, re- 
turnable as aboveſaid, to anſwer, Cc. And fo if the writ 
de executione judicii be directed to the bailiffs of any court of 
any lord, or unto the bailiffs of a hundred, to do execution, 
and at the alias and pluries they will do nothing, the at- 
tachment ſhall be to the ſheriffs againſt the bailiffs, re- 
| turnable as aforeſaid, to anſwer, Sc. And if the judg- 
ment be in a court of record, then it ſeemeth that the writ 
de executione judicii ſhall be directed unto the juſtices of the 
ſame court where the judgment was given, to do execu- 
tion, and not unto the oflicer of the court, For if the 
officer of the court will not execute the writs directed unto 
him, nor return them as he ought, the judges of the court 
may amerce him. The form of the writ is : 
Henry, &c. Lancaſter, greeting : We command you, that 
without delay you cauſe exercuti;n to be done of the judgment 
lately given in your county of a plaint which was in the ſame 
county by our writ of right, between A. demandant, and B. 
tenant, of one meſſuage with the appurtenances in I, &c. Wit- 
neſs, &c. (a) 


* 


— 


(a) Of execution, fc. in a court pleads, that he recovered on a plaint 
baron. In replevia the defendant in debt thirty-eight ſhillings, Rn 


20 


(b) Writ de Error. 


D Writ of error properly lieth where falſe judgment is 23 Hl. 6. 11. 


> A. The form of 
given in any court which is a court of record, as 


writ of error td 


in the common pleas, or in London, or other city, or other = 1 
place where they have power to hold plea by the king's 


plea is Feb; 


charter, or by preſcription, in any ſum in debt or trespaſs * A 
over the ſum of forty ſhillings. And if falſe judgment be ſuis, & ves Ca- 
given in London, or other place which is a court of record, Puts Jp aw 


tum; tor the 


the party grieved ſhall have a writ of error, and this writ — there 
may be returned into the common pleas, or in the king's ce Taman 


him alone. But 


bench, at the pleaſure of him who ſueth the ſame, in the exchequer 


the writ is not 


Theſaurario & Baronibus, but Baronibus tantum. 34 H. 6. 27. Error was brought the third day from the 
re urn, where the judgment was the firſt day, and well, becauſe after the judgment. 15 Ed. 4. 18. if 
a record be removed out of the exchequer into the exct.equer chamber by error, when judzment is 
giver, all ſhall be remanded into the exchequer, and execution ſhall be awarded there; but that is 
by the ſtatute of 31 Ed. 3. c. 12. otherwiſe it is of other courts. 


And when the record is removed by writ of etror into 37 AS. 17- 
- 5 . 2 or allignment 
the common pleas or king's bench, then the plaintiff 


of many errors 
in law. 38 H. 


6. 30. Note, That the party aſſigned error upon an iſſue, and the court ſaw the orig nal that it 
was not good, for it was ex aſſignatione, where it ought to be ex divifione, and therefore the court 


ex officio did abate the writ; 


—— 


in the court baron of J. S. and that 
the ſame cattle were taken by the 
bailiff in the ſame place where, being 
the fee of the ſaid J. S. and delivered 
to the defendant in execution, and he 
was not driven to gage deliverance, 
for he claimed property, and the 
iſſue was, that they were not taken 
and delivered to him in execution; 
& ali contra 38 Ed. 3. 3. 

And a like caſe was thus: A. 
brought a writ of right cloſe in an- 
cient demeſne againit B. of ten acres, 
and made proteſtation in nature of an 
aſſiſe, and recovered ; and C. being 
the bailiff of the court, took an ox 
of B's on five acres parcel of the land 
recovered (but in fact thoſe five acres 
were held at common law by virtue of 
a hne levied before the recovery) and 
fold the ox to D. and B. brought a 
Vol. I. 


> 


F 


—_ 


replevin againſt C. the bailiff, and it 


was adjudged, 1. That if the whole 


had been fo neld by fine at common 
law, it had been coram non judice, and 
void. 2: For that part only was an- 
cient demeſne, yet till judgment re- 
verſed the damages are leviable; 
3. That he might well take the beaſts 
by the execution in any place within 
the manor which is ancient demeſne, 
though the place where he took them 
is not ancient demeſne. 4. That the 
ſale was a good execution, c. 7 H. 
4. 28. Vet ſee the contrary per Cur”, 
4 H. 6. 17. and 22 Aff. 72. per Thorpe, 
in the caſe of a recovery in a court 
baron in debt. Ergo qere vide 
optime Rot. Parl. 21 Ed. 3. No. 21. 


(5) But not the rt eriginal. 24 
Ed. 3. 24. 


ought 
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ought to aſſign his error, before he have a ſcire facias 
againſt the defendant ad audiendum errores. And if he 
aſſign divers things for errors, which the court thinketh 
to be no errors, he ſhall not have a /cire ſacias upon this 
aſſignment. But after errors aſſigned, and a ſcire facies 
awarded againſt the deſendant upon that aſſignment, he 
ſhall not «ſign an error in fact, as to ſay, that the plaintiff 
was dead at the time of the judgment, or before the judg- 
ment, &c. But he may affiga as many errors as do ap- 
pear in the record, and it ſhall not be ſaid a double aſſign- 
ment. But he ſhall aſſign for error but one error in fact, 
becauſe this error in fact ſhall be tried by the county, and p 


the errors in the record {hall be tried by the juſtices. 
And upon a writ of error the record itſelf (a) ſhall be 
removed, and not the tranſcript of the record; for upon a 


— — — — — „ — 


_ —_— 


(a) Bid. And a /e farias lies on 

h a tranſcript ; alſo it ſeems, that 
Judgment ſhall be given before they 
remand it, to prevent loſs of the 
king's fine. Lib. Iutr. 296. m. 16 
Ed. 3. See 21 Ed. 3. con. See 
_ alfo 22 Ed. 3. 6. the reaſon, Is. 
Becauſe that which is ſent into B. R. 
ſhall not be remanded, and therefore 
a writ was ſent to the treaſurer and 
chamberlains (of the exchequer) to fend 
the fine extracted out of the files on a 
Judgment reverſed. See 1 Mar. 
Dyer 89. Var s caſe ; for there is 


no chirographer there, if the fine be 


alirmed. See 10 Eliz. Dyer 274. 


F See a fine itſelf removed out of Ox- 
Ford, 50 Af. 9. The plaintiff had 
judgment, and the defendant brought 
error and removed the record, the 
which he let lie, without ſuing a /cire 
Facias ; the plaintiff prayed execution, 
and had a /cire facias, and upon two 
nibili returned execution was awarded, 
and at the exigent the defendant 
comes and prays a /cire facias, and had 
it, for that he was no: named, for 
 exattus fuit is upon the /cire facias to 


have executicn, and not on the writ 
of error. 8 H. 6. 13. 

Note; If two defendants bring ſe- 
veral writs of error, and ſeveral /c:r: 


Facias's, yet they may aſſign and con- 


tinue the errors in common, 11 Cd. 
4. 92. adjudged. Pur if there be a 
variance between the record and the 
writ, there, although a tranſcript of 
the record be ſent into B. R. and a 
mittitur into the rolls of C. B. yet the 
record remains in C. B. and there 
ſhall be execution granted, as if a 
writ of error be to ſend the record of 
a recovery by A. againſt B. and the 
record of a recovery by 4. againſt C. 
is ſent, this is without warrant, and 
the record ſtill remains in C. B. 9 H. 
6. 4. See 24 Ed. 3. 24. 43. 

Nee ; Baron and feme acknowledge 
a deed, which is after intolled ; the 
baron dies, and the feme brings er- 
ror to reverſe the deed, for that it 
was inrolled by her being a feme co- 
vert, and for that the court could not 
examine her without a writ; and it 


was admitted to be good. 21 £4. 
3 43. 


tran- 


— . 
= 5 8. 2. = pay S TCC 
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tranſcript of a record a man ſhall not aſſign errors, if it be 
not upon a writ of error ſued upon tranſcript of a fine, 
there he ſhall aſſign errors (5) upon the tranſcript of the 
note of the fine; and if the juſtices do conceive it error, 
then they ſhall ſend for the note of the fine, and ſhall re- 


Vide pofl. 12. D. 


verſe the ſame. 


. 


In a writ of error, when the record cometh in'court, if 


the plaintiff all that term do not 


aſſign bis errors; and 


although that he do aſſign his errors, if he do not ſue a 


ſeire factas ad audiendum errores againſt the defendant, re- 


2 H. 9.12, 


turnable the ſame term, or the next term; all the matter 
is diſcontinued, and the next term he ought to ſue a new 
writ (a) of error out of. the chancery, upon that record 


directed 


——. 


—_— 


— 


(b) Of afigning and examining er- 
rors. 5 

In re. diſſeiſin the defendant is out- 
lawed and taken, and then brings 
error of the principal judgment and 
of the outlawry, and afſigns error in 
the principal, and it was held, 1. 
That the outlawry ſhall not be re- 
verſed, without making the plainuff 
a party by ſcire facias, for the de- 
fendant is in execution for him. 7 H. 
4. 40. 2. That he might well have 
a writ of error to reverſe both the 
principal judgment and the outlaw- 
ry. 11 H. 4. 65. and may aſſign 
error in the principal, before he re- 
ſorts to the outlawry ; for by reverſ- 
ing the principal he reverſes the out- 
lawry. 11 H. 4. 6. 8 H. 7. 10. 
2 H. 6. 44. contra 7 H. 4. 40. 3. 
He may ſue to reverſe the outlawry 
without finding ſureties for the da- 
mages here. For by defeating the 
outlawry the impriſonment is gone. 
7 H. 4. 40. 4. If the party pleads 
a releaſe of the right to the land, he 
ſhall be diſabled to reverſe the prin- 
cipal, and yet he may aſſign error in 
the principal, as in the original, or 
in the judgment, and thereby reverie 
the outlawry, although there be no 
error in that procoſs. 11 H. 4. 6. 
adjudged, 


F 2 


See 18 H. 6. 18. The defendant 
in an aſſze was taken by a capias pro 
fine, and ſued a writ of error, and 
found ſureties to ſue with effect, and 
to pay the fine to the king, and to 
ſatisfy the party, if judgment was 


affirmed, and all this was in chan- 
cery; and thereupon he had a writ 


to the jultices to deliver him, and to 
ſend the record into g. R. and it was 
ſo done; and there he aſſigned errors 
which were ro errors, whereby no 
ſeire facias itfaed, and it was moved 
that a new capies pro fine ſhould iſſue, 
for that the party had intereſt in the 
execution, ſo that on the ſaid ſure- 
ties found in chancery, he ought not 
to be diſmiſſed, and — the 
diſmiſſion was erroneous, for he ought 
to have had a habeas corpus, and re- 
moved his body, and thereon to have 
found ſureties to ſatisfy the party, or 
to render his body to priſon again, 
if judgment were affirmed. 

(a) Note; If matter of fact be aſ- 
ſigned for error, as that the party's 
attorney was judge, Qc. if the other 
pleads in uullo eft erratum, and con- 


judgment of the court, Si error, Sc. 
as 3 Ed. 6. Dyer 65. He may de- 
mur thereto, and ſee Dyer 194. 2 


demurrer 


feſſes the matter of fad, and puts in 
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directed to the jultices before whom the record is removed, 
to proceed upon the record que coram vobis reſidet. 


35 H. 6. 12. . The form to aſſign errors is to put a bill into the court, 
error — and to lay | in the bill, in hoc erratum eff, Wc. and to ſhew 


longer day of in certain in what things; and in hoc crratum 925 and ſhew 


return than it 


© ought to have, in certain another thing; and fo of the reſt in which he 


the juſtices of 


the common will align the errors. 


But to ſay, in omnibus erratum eft, 


pleas may is not good, becauſe of the incertainty. 


Morten the day. 


—_— 


demurrer on the errors aſſigned. And 

Note; The defendant may allign for 

error, that his attorney had no war- 

rant, although he ated for his ad- 

vantage. 7 H. 4. 16. 11 f. 4. 

44. & 88. 

(a) See error on a judgment in 
chancery on a /cire facias, upon a re- 
cognizance there, and reverſed in 
B. R. 14 Elix. Dyer 315. And 
ſee error in chancery on a judgment 
given in chancery. 42 A. 22. 

Nate; In darrein preſentment the 
parties demur, and adjudged againſt 
the cefencant, for that he had brought 
a writ of error before the damages 
were taxed ; for the aſſiſe in ſuch caſe 
is to inquire into the point of da- 
mages, and yet it was adjudped, that 
a writ of error lies, for that judgment 
is rendered upon the principal, (i. e. 
the right of preſentation.) 

So where damages are to be taxed 
in a writ of ayel. 17 Ed. 3. 5. 21. 

23 Af}. 8. 

Mete; Such court as may hold og 
above torty ſhillings, is a court of re- 
cord, and vet may be by pretcription. 
9 H. 7. 11. 45 Ed. 3 2 4. 18 H. 6. 
Freſcrigtien 45. - pr Cr 19 H. 6. 
79, Yo. Where one preſcribes to 
hold plea by plaint in Ris court of all 
debts. 4 EA. 3. 36. He that has 
conuſance of plc as, has a court of re- 

cord. 9 H. o. 53, 

Miete; If the pl. ainaf be nonſuit, 
c. the court ought not to examine 
the errors. 21 E. 4. 44. Bat if the 
defendant ple ads in bar Ul criur, Oc. 


as by releaſe, Qc. yet if it be found 
againſt the defendant, they ſhall ex- 
amine the errors. 21 Ed 3. 54. 6. 
8 Ed. 4. 8. And if it be found for 
him, the judgment ſhall not be affirm- 
ed or reverſed, but the plaintiff ſhall 
be barred. 9 H. 6. 48, 49. 4. 
Nete ; An infant brought error of 
a fine levied by him to 4. for life, 
remainder to B. he cannot reverſe it 
without warning B. 21 Ed. 3. 56. 
a. Alſo, where A. recovered againſt 
B. and enſeoffed C. and died, BB. 
brought error, and it was held, 1f, 
That the judgment ſhall not be re- 
verſed without making the heir of A 
a party by garnmiſhment, either as to 
the land or the perſons. 2zdly. That 
he might have a ire * againſt 
the heir and tertenants in the ſame 
writ without naming the tertenants' 
names; or, 3%. He might have a 
ire facias aguinſt the heir ad audiend 
errores, and afterwards a ſcire facias 
againlt the tertenants, to have execu- 
tion. 8 H. 4. 17, Sc. Or if he 
has no heir, a /cire facias lies againſt 
the tertenants. Sce 8 H. 6. 35. 6. 
A. being guardian of B, recovers in 
a auare impedit, and dies, the defen- 
dant brings error, and after a ſcire 
ſecias by C. the heir of A. againſt B. 
and the incumbent, not naming A. 
executor, yet adjudged good: for A. 
was guardian by reaſon of the ſeig- 
niory., See a ire facias againſt a de- 
fendant in the ſame writ of error. 


34 Af. 7 or 17. 8 H. 6. 35. 6. 
And 


E 


B 
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A: And in a writ of error he ought to aſſign his error in * 7 
proper perſon, and not by attorney, where he is in execu- 
And in a writ of error 
upon judgment given in the common pleas, the plaintiff 


tion by force of the judgment, 


cannot aſſign for error, that the juſtices of the common 
pleas did not give that judgment, but the clerks of their 
own heads; neither can he aſſign for error, that the jurors 
gave their verdi& for the defendant, and that the juſtices 
entered it for the plaintiff, and gave judgment for him, 
becauſe that this aſſignment is contrary to that which the 
court doth as judges, Fc. 


C And if a man be vouched, and entereth into warranty, 


and loſeth, he may have a writ of error, and aſſign the (a) 
errors which happened betwixt the demandant and the 
tenant, or betwixt the demandant and the vouchee, And 
ſo he in the reverſion who prayeth to be received upon the 
default of the tenant for life, or for his faint pleading, if he 
be received, and pleadeth, and loſeth, he ſhall have a writ 
of error, and aſſigu the error betwixt the demandant and 
(5) the tenant, or between the demandant and him who 
prayeth to be received. And if tenant for life loſeth by 
default, he in the reverſion ſhall have a writ of error, al- 
though he were not received, nor prayed to be received, 
and ſhall aſſign for error the matter which was betwixt 
the demandant and the tenant who loft by default. 8 H. 4. 
55, 56. | 

A man ſhall aſſign an error in law, as the caſe is: as if 
the huſband and wiſe levy a fine of the lands of the wife 


unto a ſtranger, the wife being within age, they ſhall 


— — 
— 


20 


. 7. 10. 
7 H. 7. 4. 
21 H. 6-43 


[21 ] 


3 Co 40. ö b 
50 Ed 3 Aff. 
The reverſion 
was granted to 
one pendent 
the writ againſt 
the leſſee for 
liſe; or f the 
tenant in fee 
pray in aid of a 
ſtranger, quære; 
for in thele + 
caſes he in the 


reversion ſhalb 


have error. 

50 Ed. Jo. Te 
But gnere if the 
judgment ihall 
be reveried, and 
that xec ution 
ſhall be awarded, 
or ma. ceaſe 
curing the life of 


the huſband. 


(a) Nate; He who is only tenant 
in law may have error, a> if the te- 29. 


. . 
nant aliens pending the writ, and af- Id. 3 


See 4 Elix. Dyer 241. 21H 6. 
Emu 73. 33 


terwards judgment is given againſt 
him. 21 Ed. 3.53, 54. F. Error 4. 
12 Af. 41. He may bring error, 
and if he reverſes the judgment, the 
feoffee may enter upon him. 

So he in reverſion or remainder on 
an eſtate tail may aſſign, c. Dyer 
183. And thereupon the tenant ſhall 
be rettored, 1 H. 4. 5. 
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feett. 


Error 73. Peſt. ic. A. 

(3) Note alſo; The vouchee may 
aſſign error between the demandant 
and tenant, and ſo of tenant per Re- 
8 H. 4.5. 8 H. 4. 3. But 
the tenant (himſelf) ſhall not have 
error, becauſe he is out of court. 
Queere, 17 Ed. 2. Recovery in value 
32, 


have 


21 


20 Aſf. 2. e. 3. 
ac. 21 Ed. 3. 
Fits. Error 4. 
7 H. 6. 39. 
Matter in fait 
muſt be pleaded, 
and ſhall not be 


ned ſor error. 


8 Ed. 4. 19. 
By Pigot and 
Choke, in joint 
tenancy, general 
tenancy, miſno- 
mer, taking of 
huſband pendent 
the writ, and the 
like, which 
prove the writ 
abatable ; there 
if the party plead 
_ other matter, 


z * 
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have a writ of error during the nonage of the wife, and 
ſhall aſſign that for error, and that is an error in law of 
the Court. | | 85785 
Alſo in a writ of entrie ſur difſcifin, if the original writ, 
want theſe words in the writ, (a) which he claims to be bis 
right and inheritance, if the tenant admit of the writ, and 
plead to the action, and loſeth, he ſhall not aſſign this 
fault in the writ, becauſe he ha:h admitted the writ to be 
good by his plea. And ſo in a writ of detinue of charters 
concerning (6) certain lands, if the plaintiff in his count 
do not declare the certainty of the land in the count, 
if the defendant do admit the count good, and pleadeth 
unto the action, and loſeth by judgment given in a writ of 
error ſued by him; he ſhall not aſſign for error the fault 


in the count; becauſe he hath admitted the ſame to be 


good by his plea. Tamen quere. 


and admit the writ, he ſhall not have error: contra of death or other thing, which prove the writ 


abated. 


3 H. 5. 2. 
12 


n 


(e) And a man ſhall not aſſign for error a thing which F 


is for his advantage: as to ſay and aſſign for error that he 
had day, and that the day was for longer time than the 


common day; and ſo he ſhall not aſſign for error that he 
was not eſſoined, where he ought not to be effoined, or 
had aid granted unto him, where he ought not to have 


had aid; becauſe theſe things are for his advantage. Poſe. 
6 +» D. f 


(a) See 21 Ed. 3. 54. F. Error 
4. If an avowry be quaſhable, for 
that it is returned by the bailiff of 
the franchiſe, where it ſhould be re- 
cited by the ſheriff, or if the writ be 
abatable and not challenged ; this 
ſhall not be aſſigned for error; cont» a, 
if it be abatable per Offcium Curie. 
3 H. 4. 7 

(5) See a judgment on an indict- 
ment of conipuacy, where the de- 
ſendant had pleaded not guilty, re- 
verſed, for that the place where, and 
the day of conſpiracy, were not ſhewn. 
24 Ed. 3. 75. 

(7) An attorney appears for one 


Fd 


3. Error 6. 19 H. 6. 12. 


without warrant; it is error. 7 H. 
4. 16. At the grand cape one ap- 
pears as attorney for the tenant, and 
wages his law of non- ſummons, and 
at the day makes default, the tenant 
brings error, and aſſigns that the at- 
torney had no warrant; and by the 
better opinion judgment was reverſ- 
ed. For the continuance was taken 
without the party, and the judgment 
could not be good on the ſecond de- 
ſault; for it is but a judgment by de- 
fault, Sc. and there ought to have 
been two defaults recorded againſt 
the tenant. See 8 H. 5. 2, 14 Ea. 


(4) If 


G 


1 / 


" — 
: tad. 
* 


21 


19 H. 6. 12. a 


(d) If falſe judgment be given before the juſtices of DN 
in Wales beiore 


the biſhop of Durham in the county palatine, the party 
grieved ſhall have a writ of error there before the ſame joe, <—- 
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biſhop. M. 14 EJ 3 And if he give falſe judgment, verſed.in B. R. 

then the writ of error ſhall be ſued in the common pleas, 5 —— * 

or in the king's bench. 22 Ed. 3. 3. 23 Ed. 3. 22. 2K. 828 8 | 

J- 2. 7 H. 6. 28. in parliament. 
19 H. 6. 12. 


Error in e unty palatine ſhall de reverſed in B. R. 21 H. 7. 33. fer Fineux, erroneous judge 
ment in county palatine ſhall be reverſed there by coma.idion, 437 H. 6. 13, Error in chancery 
reverſed in parliament. But fee 14 Eliz. Dyer 315. That error u on a fcue facias upon a re- 
cognizance was reverſeu ir B. R. which ſeemeth conirary to 37 H. 6. 13. 


And if a falſe judgment be given for the king in any ſuit 7.29 2 8 
or action, the (a) party grieved ſhall have a writ of error, 2 R. 3. 2. 
and aſſign his errors, without fuing forth any ſcire factas *5 Ed. 4. 7. 
againſt the king ad auliendum errores, becauſe that the 
king is always preſent in court; and that is the cauſe of 
the form of entries of ſuits for the king is ſuch : Chriſto- 
pher Hales, attorney of the lord the king, wha proſecutes for 
the lord the king, &c. comes here into court, &c. and not, the 
lard the king by C. H. his attorney, comes here into court, be- 
cauſe that the king is always preſent in court. 


1 H. 7. 13. 

It is ſaid, if any 
be to reverſe out · 
lawry in felooy, 
when he com: th in upon the inditment, he ſhail aſſign his error before he proſecuteth his writ 


of error, 


— 


(4) See the form of a reverſal of a B. R. Pa/e. 29 El. z. Higher Abr. 
judgment in Cher. Lib. Intr. 290. 207, Morton's Caſe, See 14 Ed. 3, 


4. 3. Reg. 17. 6 H. 4. 9. 34 H. 
6. 42. 3. Dyer 32c, 321 and 345. 
Note; Error lies not on a judgment 
reverſed in the Cinque Ports, but co- 
ram cuſtode quingue portuum. See Dyer 
376. Alſo a judgment in' Durham 
ſhall not be reverſed in C. B. but in 


F. Error 6. and 8 Elix. Dyer 250. 

(a) Note; He ought firſt to ſue by 
petition to the king. See where a 
writ went to the juſtices to examine 
the errors, hoc nan o5ftante. 24 Bd. 3. 
35» 36. Hul. 29 Eliz. 3. Heghes 
308. 4 
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the blood betwixt him and the father. And if a man 

plead in any action, and the juſtices will not allow there- 

of, and the party makes his bill upon it, and prayeth, that 

. the juſtices will ſeal this bill of his (4) exceptions or plea z 
and if they do gee according as is contained in the ſtatute 

of Weſt. 2. cap. 3. the party grieved ſhall have a writ of 

error, and may aſſign error upon that bill ſo ſealed, and 

alſo in the record, or in one of them, at his pleaſure : 

But this bill ought to be ſealed by the juſtices before 

judgment given by them, and not afier, as it appeareth 

An. 11 H. 4. 52. 6s. 92. 


Vide 3 H. 3. The ſucceſſor of an abbot, prior or parſon, or ſuch 
_ pole va bodies corporate, ſhall have a writ of error of a judg- 
—— M. N. ment given againſt their predeceſſor; of all things which 
En touch the ſucceſſion or corporation, But if a man re- 
12 H. 8.8. cover againſt a parſon or a biſhop, debt or damages by 
ante NM. | 
judgment or action perſonal, their executors ſhall have 
the writ of error upon that judgment, and not their ſuc- 
ceſſors, becauſe that matter doth not concern the cor- 
poration. 
18 Ed. 3.256 If a man ſve forth execution erroneouſly againft the re- 
Er 24+ cognizor upon a recognizance, the feoffee of the recog- 


the lord by ef- nizor ſhall have a writ of error. (a) If a man purchaſe 
cheat ſhall not 

bave error. 15 Af. 8. and ſo 9 Ed. 4. 14. that a ſtranger ſhall not have error. 6 Ed. 3. 7. 
Fits. Error 78. 21 H. 7. 13. 5 Ed. 2. Error 89. no Error ſhall be brought here but upon de- 
fault of juſiice of the king's bench in lieland. Ard note that it is ſaid, that there is no original 


here, but the ſame remains there; and ſo is 37 Aff. 5. Fitz. Aſſ. 328. 
his 


— — — 


— — „Ä 


(4) See 11 H. 4. 52. per Hull. 
the bill of exceptions is no part of the 
record, before that it be acknowledg- 
ed, (i. e. entered, Oc.) And 11 FH. 
4. 65. By good opinion, one of the 
Juſtices may deliver the bill into court 
without a ſcire facias ; yet in that 
caſe a ſcire facias iſſued, and the juſ- 
tices came and acknowledged their 
ſeals; and it was held, that this ac- 
knowledgment of the juſtices might 
be made long time after the writ of 
error brought, and after the /cire 
facias awarded, and that no new ire 
Facias ſhall iſſue; for it is now be- 
come parcel of the record a6 initio, as 


in the caſe of diminution alledged 
after a ſcire facias. The defendant 
ſhall not alledge diminution in the 
bill of exceptions, but ought ro have 
ſhewn his caſe when the juſtices came 
to ſet their ſeals. See 1 H. 4. 92. 

Sce alſo 11 H. 4. 67. and note, 
11 H. 4. 92. per Gajcoign, and Hul/. 
it was held clearly, that the bill may 
be ſealed after the record removed by 
writ of error. 

(a) Poſt. 104. G. See 24 Ed. 3. 
42, 43. accordant. But he ſhall not 
be reſtored to his chattels againſt the 
king; and note, the error there was a 
diſcontinuance of the proceſs. = 

| 3 fl. 


to reverſe the outlawry. 
C 


error. H. 6 Ed. 3. 


ſcire facias. 


— — 
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his pardon of an outlawry, yet he may have a writ of error 

H. 18 Ed. 3. (6) But if a man 

do diſclaim in a precipe quod reddet of land, and the de- 
mandant doth recover, the tenant ſhall not have a writ of 

error againſt his own diſclaimer : 
tenure, and the ſame be found againſt him, for which the 
demandant recovereth, the tenant ſhall have a writ of 
A man condemned ſhall not affign 
error in the proceſs ; but in the original writ he may. 

It is no error to ſuffer one to make attorney in an action 
in which he ought not to make any attorney, 
(e) Upon falſe judgment given in the common pleas in 
Ireland the writ of error ought to be ſued there; and re- 
turnable in the king's bench in Ireland; but upon a judgment 
given in the king's bench in Ireland, the writ of error ſhall 
be ſued and returned in the king's bench in England, | 
F (a) When the record cometh into court by a writ of 
error, the plaintiff ſhall aſſign his error, and ſhall have 2 
ſeire facias before the record ſhall be entered; for the ſame 
ſhall not be entered before the parties have day by the 


but if he plead non- 


7 H. 6. 21. 


- 


G And the proceſs in this writ is alias and pluries, and 
upon that attachment ſhall be awarded againit the judge, 
who ought to return the record to whom the writ was 


„ 


3 H. 4. 10. accordant. Vet it can- 
not be alledged at the ſcire factas, 
without the charter (or writ) return- 
ed, and the plaintiff has counted. 
Vide poſt. 104. G. 

(5) See 3 H. 4. 20. 
Error 75. 6 Ed. 3. 7. 
Error 6 and 82. | 
; (e) Of errors to reverſe judgment 
in Ireland, ſee Shower's Parliament 
Caſes. 

And to reverſe a judgment of re- 
verſal given in the king's bench in 
Ireland, ſee 34 A. 7. 

(a) Here Note ; If the record be 
removed for error, bat the party does 
not aſbgn his errors, he who recovers 
may have a /cire facias for execution; 


19 Ed. 3. 
36 Ed. 3. 


_— 
—_ _—_ 


and if he has execution awarded by 


default yet the other may come and 
aſſign errors in the parliament, and 
then have a ire facias ad audiend 
errores. 9 H. 6. 13. See accordant 
17 Ed. 3. 21. | 
Note; A ſcire facias ad audiend er- 
rores ſhall iſſue againſt the tertenant 
and heir of him who 1s party to the 
record ; but the heir is plaintiff, and 
by his death the ſcire facias ſhall 
abate. Note; The plaintiff may ele& ! 
a ſcire facias againſt the heir only,“ 
and after reverſal to him take another 
ſeire facias againſt the tertenant ad, 
audiend errores, or he may take it 
againſt both together. 47 . 4. 


directed: 


22 
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directed: and the pluries may be returned into the com- 
mon pleas, or into the (ö) chancery, if the pluries iſſueth to 
the juſtices of the common pleas to remove the record; 
and if the writ iſſueth to another baſe court, the pluries 
F ought to be returned into the chancery, or into the ſame 
court where it is made returnable. 
into the chancery with the record, the chancellor himſelf 
with his own hands may put the record into the common 
pleas without any writ of mittimus thereunto, and that as 
well as if he had ſent a mittimus with the record (c). 


And if it be returned 


(5) The chancellor may ſend the 
record into C. B. 17 Ed. 3. 21. 
5 H. 5. 1. in a certiorari. See 9 H. 
6. 4. that part of a record may be 
delivered to the juſtices of B. R. by 

the chief juſtice without a writ, when 

the other part was delivered by writ. 

(e) What record ſhall be removed 
by writ of error ? 

Note ; If judgment be given in a 
franchiſe, or inferior court by writ 
of error, the original ſhall be re- 
moved; but if it be given in C. B. 

the original ſhall not be removed 
without a ſpecial writ (for its re- 
moval). 34 Af. 7. Yet lee an ori- 
ginal not removed in caſe of error 

brought on a judgment in Oxon. in a 

writ of right, for that if the judg- 

ment were reverſed, the pariy might 
proceed on the ſame original in Oxon. 
or he might pray a writ to remove 


the original into B. R., and fo pro- 


ceed thereon in B. R. 37 Af. 5. 17. 
ol. 22. Sce Danvers's General Abr. 
Tit. Error. 
Where a writ of error ſhall be a 
. fuzerſedeas, Sc. If the party be in 
cuſtody on a capias ad computandum, 


he ſhall not be taken out of it by a 


writ of error. 21 H. 6. 25. 

Nete; 1. If after judgment execu- 
tion be awarded, and error brought, 
and then the party is taken, he is 
well taken, for a /zfer/-deas ought to 
have iſſued {upon the writ of error) 
ent of C. Z. directed to the ſheriff; 


ſuterſedras to the award of execution; 


verſal of the firſt judgment, all that 


for the writ of error is no /ſ«er/cleas 
as to the (heriff, but if the party re- 
moves the record, he may find ſure- 
ties, and have a /uper/edeas (directed 
to the ſheriff) out of B. R. 20 ll. 
6. 4. 7 H. 6. 42. 44 

But Note; If no execution be 
awarded; 1. The writ of error is a 


but if the party be nonſuit, and 
brings another writ of error, this is 
no /u/er/edeas to the award of execu- 
tion, nor ſhall any {uperſedeas be di- 
rected to the ſheriff on this ſecond 
writ; and yet if he ſends the record 
into the king's bench on this fecond 
writ, he ſhall have a /uper,edea; there 
on ſureties found. 20 H. 6. 4. 19 
H. 6. 8. Rut if the writ of error be 
diſcontinued by the not coming of 
the juſtices, &c. the ſecond writ is 
ſuperſeded. 6 H. 7. 16. But if a 
judgment be given in a guare impedit, 
and the party ſues out of (or on) the 
rolls a quare non admiſit, and pending, 
this the other brings a writ of error, 
the record ſhall be ſent notwithſtand- 
ing this writ; and when the record 
is ſent, the quare non admifit being a 
judicial writ, and all the proceedings 
thereon are determined ; for by re- 


depends thereon 1s reverſed ; and the 
ſame law is in a ire facias to reverie 
a judgment. See 26 Ed. 3. 75. and 
2 H. 6. 4. See alſo ſtat. 3 Zac. 1. 


c. 8. 
| A faire 
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— 
— — — 
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.H OTE, that if any erroneous judgment be given in the 


courts before the ſheriffs of Landon, the party grieved 
ſhall have a writ of error out of the chancery directed unto 
the ſheriffs, to bring that record before the mayor and 
aldermen in the (a) huſtings of London, which huſtings is 
a court holden before the mayor, c. And there the re- 
cord ſhall be examined: and if there be error, they ſhall 
reverſe the record there by the cuſtom of the ſaid city. 
And if the ſheriff, after the record is removed before the 
mayor, c. in the huſtings, will award execution upon the 
record againſt the party, the party againſt whom the exe- 
cution is awarded ſhall have a ſpecial writ out of the 
chancery directed unto the ſheriffs, that they take ſufficient 
ſureties of the party to ſatisfy the king, and Iſo the party. 
of that which appertaineth unto them, if the judgment be 
affirmed, and that they ſurceaſe to do execution; and if 
they have taken the party in execution, that they deliver: 
him out of priſon. And the form of the writ is ſuch : 
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Na. Brev. I7- 3 
Ante 21. 

A feme covert 
was received in 
the common 
pleas to acknow- 
ledge a deed in- 
rolied, where 
they have not 
power to exa- 
mine her with- 
out a writ, 
gare if errot 3 
tor it is not ad- 
Judged, if it be 
error or not. 
Quære the uſage 
at this day, So 
of an infant. 

21 Ed. 3. 29. 
B-. Error 62. 
Vice 32 H. 3. 
That a flatute 
nor deed inrol'ed 
ſhall not be taken 
by the common 
Jaw of an infant 
or feme covert. 
Contra by the 
cuſtom of Los- 


don, per 29 H. 8. 23. and 7 EL 3. „ Lis. 


The king to the mayor and ſheriffs of London, greeting: It 
is ſhewn unto us on the behalf of R. &c. that whereas accord- 
ing to the cuſtom in the city aforeſaid, in caſe when any perſon, 


A ſire facias iſſued upon a fine, 

the tenant made default, and at the 
day given a writ of error was brought 
on the fine; no judgment ſhall be 
given on the ſcire facias, but the 
plaintiff may have debt on a recovery, 
although the record be removed by 
error, either pending or before the 
writ of debt brought; for the writ 
of error is as 3 new original, 

On a devaſtavit on a judgment in 
debt againit executors, a /cire facias 
iſiued, and on ifſue found for the 
plainuff, the defendant had a writ af 
error on the criginal recovery; yet 


judgment ſhall be given in the /eire . 
facias, that execution ſhall be award- 
ed, ſed ceſſet executio until the record 
athrmed. 10 H. 6. 6. per Car". 
Note; This ſcire facias is in nature 
of a new original, as if one recovers 
in aſſiſe, and after brings a re. diſſei- 


- fin, and afterwards error is ſued of 


the judgment given in the aſſiſe; yet 
the ſheriff ſhall go to the judgment 
in the re- diſſeiſin, becaule it is in na- 
ture of a new original. See 9 H. 5. 


13. 
(a) Vide Rot. Parl. 8 Ed. 2. m. 17. 
the caſe of . Bonaventure 


either 
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either plaintiff or defendant, complains that in à plaint which 
was in our court before the fheriffs of the city aforeſaid, any 
errors have intervened, and would remove the record and pro- 
cs of thoſe plaints for cauſe of error intervening into the huſtings 
of the city aforeſaid, to have theſe errors corrected, the fperiffs of 
the city ought to ſuperſedethe execution of the for mer judy ment before 
them given, pending the records and proceſs of thoſe plaints indiſ- 
cuſſed in the buſtings ; and we lately, at the proſecution of the 
afore-mentioned R. ſuggefiing, having been informed that mani- 
al error had intervened in the record and proceſs of a plaint 
which was before you the afereſaid ſber iſf in our court of the 
city afereſaid by our writ, between A. and the aforeſaid R. for 
that, that the ſaid R. &c. commanded you, that you fbould cauſe 
the record and praceſs thereof to come before you in the huſtings 
aforeſaid, to correct the error, if any ſhould be; nevertbeleſs 
you. the ſheriffs (pending the ſaid plaint of error indiſcuſſed in the 
huſlings aforeſaid) unjuſtly cauſe execution of the former judg- 
ment to be done, to the no ſmall expence and grievance of the 
faid R. Therefore we command you, that if it ſo be, that the 
ſame R. ſhall find you ſufficient ſecurity as well to ſatisfy to us 
of that which belongs to us in this behalf, as to the aforeſaid A. 
of the arrearages and damages adjudged to him in this behalf, 
(231 if the fir ft judgment ſhall happen to be affir med, and further to 
do and receive that which our court ſhall conſider in this behalf ; 
then ſuperſede the doing execution of the former judgment pend- 
ing the plaint of error above- mentioned in the huflings aforeſaid, 
And if the ſaid R. be taken and detained in our priſon by occa- 
fron of that judgment, then that you in the mean time cauſe him 
the ſaid R. to be delivered out of the priſon by the ſecurity afare- 
_ ſaid, if he be detained in the ſame upon the occaſion aforeſaid, 
and upon no other, that he may be able to proſecute his ſaid plaint 
' of error. Witneſs, &c. 

And it appeareth by this writ, that a man ſhall have an 
action againſt any perſon in London, by original out of the 
chancery directed unto the ſheriffs of London, and that they 
ſhall hold plea thereof, And a man ſhall have the like B 
writ of error upon a judgment given in London before the 
ſheriffs by plaint ſued there before them, without any writ 
ng ſued, &c. And the writ of error ſhall be directed 

unto 
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unto the mayor, and alſo to the ſheriffs, although that the 
judgment be given in the ſheriffs court before them, to re- 
move the record into the huſtings to reverſe it thete, if, 
i. And the form of the writ ſhall be thus: 
C The ling to the mayor and ſheriffs of London, greeting, &c, 
Becauſe in the record and proceſs, and aiſo in the giving of : 
judgment of the plaint which was in our court of the city afore» 
ſaid before you the aforeſaid ſheriffs without our writ accord» 
ing to the cuſlom of the ſame city, between A. and R. of @ 
certain treſpaſs to the fame A. committed by the aforeſaid R. as 
it is ſaid, maniſeſl error hath intervened, to the great damage 
of him the ſaid R. as we have received from his complaint : 
we being willing that the error be cor rectad in due manner 
(if any fball be) and full and ſpeedy juſtice done to 
the party aforeſaid in this matter, command you, that ;, judg- 
ment thereof be given, then that you cauſe the record and proceſs 
of the plaint aforeſaid to come before you in our next huſtings of 
the ſame city, and the ſame to be recited and diligentiy examined 
in the preſence of the aforeſaid parties to be warned hereupon by 
you the ſaid ſheriffs to be preſent, if they will, and the error 
(if any ſhall be) in this matter to be correfted in due manner, 
and full and ſpeedy juſtice to be done thereupon to the parties 
aforeſaid, as of right and according ta the cuſlem of the city 
aforeſaid ought to be done. Witneſs, &c. | 
D And the writ of ſuperſedeas unto the ſheriff, to ceaſe to 
. do execution pendent the writ of error, may be made and 
contained in the ſame writ of error which is directed unto 
the mayor and ſheriffs to remove the record into the 
huſtings. | 
E And iferroneous judgment be given in the huſtings in 44 H. 6. 42. 
London before the mayor and the ſheriffs there, then the Marat 1 
party who will ſue to reverſe the judgment ſhall come into ment before the 
the chancery, and there ſue a commiſſion directed to per- —_— 
ſons to examine the record, and proceſs, and the errors, aud then the 


and thereupon to do right. And the commiſſion ſhall be — I 
thus: | forty days to be 
adviſed of their 


records, and the 
recorder ſhall record the ſame ore tenus, 


(a) The 
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(a) The bing to his beloved, &c. R. and 8. greeting : We 
have received information on the behalf of B. that in the re- 
cord and proceſs, and in the giving of judgment of the plaint 
which was before the mayor and ſheriffs of London in our 
huſtings there without our writ, between C. and the aforeſaid 
B. of a certain treſpaſs, &c. committed, as it is ſaid, manifeſt 
error hath intervened : Me, in defef of the ſame mayor and 
ſheriffs, being willing that error be in due manner corretled 
(if any ſhall be ) and that fulneſs of juſiice be done thereupon ta 
the parties, do aſſign you our juſtices, together with thoſe whom 
we have aſſociated with you, to examine the aforeſaid record 
and proceſs, and to corre the error (if any ſhall happen to be 
found in them, or in the giving of judgment of the plaint afore- 
ſaid) and to do full and ſpeedy juſtice thereupon to the parties, 
according to the cuſtom of the city aforeſaid; ard therefore we 
command you, that at a certain day which you ſhall prefix for 
this purpoſe, you go to Saint Martin's le Grand, London, 
and that in defect of the aforeſaid mayor and ſheriff” you da the 
things premiſed to be done in form aforeſaid, &c. according to 
the law and cuſtom of our realm, and of the city aforeſaid ; 
| ſaving, &. We command, &c. the ſame mayor and ſheriff5, 
that at a certain day whereof you ſhall give them notice, they 
cauſe the record and proceſs of the plaint aforeſaid, with all 
things touching them, and the parties aforeſaid, to come before 
you at the place aforeſaid. In teſtimony whereof, &, Wit 
neſs, &c. 

And upon this commiſſion the juſtices ſhall award a 
precept unto the mayor and ſheriffs, to ſend the record 
and proceſs before them at a certain day, and to warn the 
parties to be before the juſtices at the ſame day, c. And 
the king ſhall ſend another writ unto the mayor and 
ſheriffs, to have the record and proceſs before the ſaid 
juſtices at the day aſſigned by the juſtices by their precept 
made unto the mayor and ſheriffs. And upon this com- 
miſſion the king may make aſſociation, and another writ 
ft non omnes directed unto the juſtices to proceed, although 
that ſome of them do not come, as he ſhall do in an aſſiſe, 
or in ojer and terminer, &c, 


a — 


(a) See the Parliament Reil, 22 Ed. 1, m. g. dorſo, 


And 
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G And a man ſhall have a commiſſion to examine the 
errors, and judgment given in the huſtings in the time of 
another king, and in the time of another mayor and other 


ſheriffs ; and the form of the commiſſion is ſuch : 


The king to his beloved, &. Becauſe we have received in- 


formation on the behalf of B. that in the record and proceſs, 
Kc. (as above, until) de aſſign you, three or two of you, our 
juſtices, to ſuperviſe and examine the record and proceſs of the 
plaint aforeſaid, in the preſence of the now mayor and ſperi gi 
of the city aforeſaid, to be warned hereupon by you to be pre- 
ſent, if they will, 'at the church of Saint Martin le Grand, 
London, Cc. (as in the commiſſion next above, until) 
and therefore we command yau, that at a certain day which 


you ſhall prefix fer this purpoſe, you go to the ſaid church ef 


Saint Martin le Grand, London, and de and explain all and 
ſingular the things premiſed to be done in form aforeſaid, &. 
according to the law and cuſtom ef the city aforeſaid ; ſaving, 
Ko. We alſo command the ſame now mayor and ſheriffs, that 
at a certain day whereof, &c. you ſhail give them notice, they 
cauſe the record and proceſs of the plaint aforeſaid, with all 
things remaining in their power touching the ſame, as it is ſaid, 
to come before you, &c. at the place aforeſaid; and we com- 
mand the aforeſaid ſheriffs, that they give notice to the afare- 
ſaid B. that he may be then there to hear the etror, if any be 
in the record and proceſs aforeſaid, &c. (as above in FE 
premiſſes). Fitneſs, &c. 
And upon this commiſſion the king ſhall ſend another 
writ unto the mayor and ſheriffs of London, to ſend the 
record and proceſs before the ſaid juſtices, Sc. And the 
writ in the beginning thereof ſhall rehearſe the effect of 
the record and proceſs, and alſo it ſhall rehearſe the com- 
miſſion which he hath made to be directed unto certain 
- Juſtices, to examine, Cc. and to do juſtice thereupon : 
and then he ſhall ſay in the end of the writ, And therefore 
we command you, that at a certain day, of which the ſame 
R. F. and 8. or two of them, ſhall give you notice, you cauſe 
the record and proceſs of the plaint aforeſaid, with all things 
touching the ſame which remain in your power, as it is ſaid, 
to come before. them, or two of them, at the place aforefaid ; 


and do you the aforeſaid fheriffs give notice to the aforeſaid A. 
Vor. I. G that 


29 
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that he may be then there to hear the error ( if any ſhall happen 
to intervene in the record and proceſs aforeſaid, or in the giving 
judgment of the plaint aforeſaid) and further to do and receive 


| that which vur court ſhall conſider in this behalf: And have, 


&c. 

And if a man hath judgment given for him in London 
before the ſheriffs in their courts, or before the mayor and 
ſberiffs in the huſtings of London, and the defendant, to 
delay the execution of the judgment, ſueth a writ of error 
to remove the record before the mayor, Sc. and after 
the party defendant who ſued that writ of error, will by 
ſubtil means convey his goods out of the city, or other- 
wiſe waſte them, to the intent that the plainant may not 
have execution of his goods; then the plainant who had 
judgment to recover ſhall have a ſpecial writ directed 
unto the mayor and ſheriffs, that they provide that the 
goods amounting unto the value of what is recovered, be 
ſafely kept to ſatisfy the plaintiff, if the judgment be 
affirmed for him ; ſo that execution may be done of the 
firſt judgment upon the ſame goods. 

And if judgmeat be given before the ſheriffs of London 
for the plaintiff, and the defendant ſucth a writ of error, 
and removeth the ſame before the mayor and ſheriffs in 
the huſtings, and when be hath removed it by a writ of 
error, if he will proceed no further upon the writ, Se. 
then the plainant who recovered ſhall have a ſpecial writ 
unto tae mayor and fheriits, that they proceed unto the 
examination of the errors, and to do execution, if the 
judgment be afirmed. And upon that writ he ſhall have 
an alias and a pluries, vel cauſam nobis ſignifices in the pluries, 
if he will not proceed, Cc. And this writ was deviſed 
by Parning, then Lord Chancellor, and by him diligently 
examined, as it appeareth by the regiſter. 

And if falſe judgment be given in Jreland, the party 


may ſue a writ of error in the king's bench in England; 
and the writ ſhall be ſuch : 


The king to his beloved and faithful A. his Juflice of Ireland,- 


greeting : Becauſe in the record and proceſs, &&. error, &c. 
ty the great damage of him the ſaid B. ay we have been inform- 
«d by his grievcus complaint: We, &c. that you ſend to us the 

record 
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record and proceſs of the plaint aforeſaid, with all things touch- 


ing them, under your ſeal diflinftly and openly, and this writ, 
fo that we may have them ¶ Iuch a day), &c. that we inſpef- 


ing the record and proceſs aforeſaid may further cauſe to be 
thereupon done that which of right ought to be done. And do 
you give notice to the aforeſaid S. that he be then there to pro- 
ceed in the plaint aforeſaid, and to de and receive that which 


eur court ſhall conſider in the premiſes. Witneſs, &c. 
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HE ting to his beloved and faithful I. of T. greeting: 
Becauſe in the record and proceſs, and in the giving of 
judgment of the plaint which was before you and your com- 
panions our juftices of the bench, by our writ, between A. and 


B. of a record and proceſs of an afſiſe of novel diſſeiſin, which 
was ſummoned between them, and taken at S, befare our be- 


lo ved and faithful I. of I. and his companions juſtices, aſſigned, 
&e. concerning tenements in W. which record and proceſs we 


indeed for certain cauſes cauſed to come before you, manifeſt 
error hath intervened, to the great damage of him the ſaid A. 


as we have been informed by his grievous complaint : we being 


willing that the error ( if any ſhall be) in this behalf be cor- 
refed in due manner, and that juſtice be done thereupon to the 


parties aforeſaid, as it ought, do command you, that if (a) 


(a) So that if the teſe of a writ of 
error be before the judgment, it is no 
ſuper ſedeas. 22 H. 6. 6, 7. 

See a writ of error returnable in 
chancery,. and the record ſent thence 
by mittimus into B. R. 50 Aff. 4. 

Note; Error on a judgment in 
aſſiſe does not lie before the juſtices 
of C. B. For they have no power to 
write to them, Dyer 250. per Cu. 

See Mag. Char. c. 11. Communia 
Placita non ſequantur curiam naſiram ſed 
teneantur in aliquo certo loco. — Here we 
may note, That although common 
pleas could not be held immediately 
in B. R. yet where there was a defect 


G 2 


(of power) in the court where, by 
law, they ought to be originally held, 
they might be held in B. R. 

As if a record be brought (into 
B. R.) out of the common pleas by 
writ of error, there they may hold 
plea thereof to the end of the ſuit. 
So if a plea on a writ of right be re- 
moved out of the county court by 
Pone into B. R. And ſo it is, if on 
a writ of meſne, replevin, or z.ativo 
habendo, a ficut pluries be awarded re- 
turnable in B. R. See 11 H. 4. 49. 
per Hankford & Ga coigne; and tee 
F. N. B. 3. 10 H. 


Judgement 


24 


24 


judgment theresf be given, then that you ſend to ur as well the 
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record and proceſs f the flaint aforeſaid ſo had before your- 
ſelves, as alſo the record and proceſs of the afſiſe aforeſa'd ſent 
loufore you, with all things touching them, under year feat, &c, 
fo that we may have them, &c. that having inſpected, &c. 
And this writ of error lieth where the aſſiſe paſſeth in 
the county before the juſtices of aſſiſe, and afterwards it 
is removed into the common pleas, and there is judgment 
given: now the party may ſue this writ of error, if there 
be any error in the matter ; and upon that he may have 
an alias and a pluries, if the juſtices will not rectify the 


record, &c. 


And if the juſtices of that bench, or other juſtices, 
upon the writ of error will not certify all the record, then 


EXC 


the party who fueth the writ of error may alledge (a) 


dimi- 


eu. 


IT 


(a) It is a 8 rule, That 
after in nullo erratum pleaded by the 
defendant, no diminution can be al- 
leiged : So is 1 Cro. Ro#/ert verſ. An- 
drews, Beer and Beecher's Caſe, Moor 
700. and Dayrel and Tn $ . 


1 Leonard 22. Ste 7 Ed. 
9 Ed. 4. 32. 1 Co. 36. 5 G. . 
&c. 


But though ſuch diminetion can- 
not be alledged, nor a cer/torari 
granted (after /» nullo erratum, c.) 
at the prayer of the party upon re- 
cord, yet it may be-granted on in- 
formation given to the court by any 
perſon (as an amicus curiz, Cc.) of 
the defect in the record: but this is 
in the judgment and diſcretion of the 
court, as was held in J/eaver and 
Felton's Caſe; entered Hill. 1 Car. 1. 
| Ret. 647. B. R. where the defendant 
pleaded an In nullo erratum, and then 
alledged diminution, and prayed a 
certiorari, which at firſt was granted, 
and the record certified, S. But 
before this was entered of record in 
B. R. the court were informed there- 
of, and refuſed to reccive it, becauſe 
it came in at the prayer of the party, 


which it ought not to do; but upon 


Information (bx one as amicus cur iar) 


they granted it; and at the ſame 
time they looked into Biſhop's Caſe, 
5 Co. 37. 6. where, 7 my Lord 
Coke reports, That after In nullo erra- 
11m pleaded, diminution may be al- 
ledged, yet in the cate cited there was 
no Ia nullo erratum pleaded, but judg- 
ment was againſt the defendant by 
nihil dieit, and then the diminution 
alledged, and the certiorari granted 
at the prayer of the party, came time 
enough. And note the reaſon given 
in 7 Ed. 4. 25. by the judges, Why 
after In nullo erratum pleaded; diminu- 
tion cannot be alledged ; iz. Be- 
cauſe. it appears by the very record, 
that all the parties thereto are agreed, 
that it is a true and perfect record, 
and therefore che parties themſelves 
ſhall not be admitted to contradict 
their own agreement, appearing in 
the record: yet it ſeems the court on 
information, ut /upra, may take no- 
tice of the diminution, and then 
officio are to award a certiorari ad iu- 
formandem conſcientiam curia. Quart. 
If a writ of error is brought in 


1 
7 


— 
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diminution of the record, and pray a writ unto the juſ- 
tices who certified before the record, to certify all the re- 
cord; and. the writ ſhall be ſuch :, 


The king to. his beloved and faithful W. of T, greeting: 


Whereas. at the proſecution of I. of H. ſuggeſling io us that 
maniſeſt error had intervened in the record and proceſs, and alſo 
in the giving of judgment of the plea which was before you and 
your companions our juſtices of the bench, by (b) our writ, be- 
tween, W. of T. (c) demandant, and I. of R. (c) tenant, of 
fiſteen meſſuages with the appurtenances in 8. Me lately com- 
manded you, that if judgment thereof was. given, then you 
Huld ſend to us, under your ſeal diſlinfly and, openly, the re- 
cord and proceſs of the plea aforeſaid, with all things touching 
them, and our writ which thereupon came to you, fo that we 

might have them on the morrow of Saint Martin laſt paſt, 
whereſaever we ſhou'd then be in England; and now on the 
behalf of the aforeſaid I. of H. it is ſhewn unto us, that al- 
though under pretence of our ſaid writ you may have ſent before 
us on the ſaid marrow the record and proceſs afareſaid i in ſome 
part thereef, yet other part of the ſame. record and proceſs, and 
oh certain other things tayching them, fill remain before you 
ta, be ſent, to the ne ſmall damage and grievance of him the ſaid 
I. of H. Therefare, if ſa it is, then we c:mmend you, that 
wu fend to us, under your ſeal diftinelly and openly, the reſidue 
of the record and proceſs aſarefaid, and alſo all other things 
touching them, which, as 15 before ſaid, remain befare you ta be 
ſent, and this writ; ſo that we may have them, &c. (as 
aboye). 
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C. B. of a judgment in an inferior 


court, and the judgment is there 


affirmed, and then a writ of error is 
brought i in B. R. on the judgment ſo 
affirmed; in that caſe no diminution 
can be alledged of the record in the 
inferior court : for now the judg- 
ment in C. B. is only in queſtion. 
So reſolved Pg/. 20 Tac. 1. B. R. 
Bannifter and Kennedy's Caſe, 


(4) But if the writ of error, Oc. 
were in the time of another king, 
then the form of this writ is other- 
wiſe, Dyer 105. 

(c) It is ſufficient to name them ſo, 
without ſaying iu & heres, or affio- 
natus. Yet error was brought on a 
recovery in covenant againſt one and 


his aſſignee. Dyer 330. 
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Poſt. 1 56. 


W. 2. c. 11. 


Br. Attorn. 1. 
8.4. 


Dedimus poteflatem de Attornato fuciendo. 


T ſeemeth, that before the ſtatutes which gave power C 


unto a man to make an attorney, the juſtices would 
not ſuffer that the plaintiff, or the defendant, or the de. 
mandant, or the tenant, ſhould make attorney in any 
action, ſuit or bill, in any court of record, nor in any other 
court which was not a court of record, becauſe the words 
of the writ do command the defendant for to appear, 
&c. and that was always taken to be in proper per- 
ſon. 

The form of entry in every action for the plaintiff, or 
demandant, is: And the aforeſaid plaintiff hath on the fourth 
day effered himſelf, &c. and the aforeſaid cefendant cometh not; 
therefore it is commanded to the ſheriff, that, &c. by which 


it is taken, that the plaintiff was to appear in proper 


perſon. But now by the ſtatutes he may make attorney 
in a court baron, or other courts; and may make at- 
torney for ſuit perſonal at the hundred, or other court 
baron; but for ſuit' real at the leet, or at the ſheriff's 
torn, he cannot do it by attorney, but he ought to do the 
ſame in proper perſon. But it ſeemeth that the king by 
his prerogative, and before the ſtatutes, might give war- 
rant unto a man to make attorney in every action or ſuit, 
and that as well unto the demandant or tenant, as unto 
the plaintiff or defendant ; and that he may direct his 
writs or letters unto the judges of courts, commanding 
them to admit and receive ſuch perſons by their attorney, 
and that the judges are bound to do the ſame, And it 
ſeemeth one cauſe is, becauſe it ſhall (a) not be error, if 
the judge do admit any (6) plaintiff or (b) defendant to 
make attorney in any ſuit or aCtion, in which by the law 


* 
— 


(a) Fide ante 22. D. 
11 H. 4. 29. 


"Co 
(5) Where he may appear in per- 
See 36 Ed. 3. F. Error 86. 


ſon. 


37 H. 6. 27. But to admit one who 
is within age to appear by attorney, 
is error. 22 H. 6. 31. 1H. 5, 6. 
Dyer 262. 


8 Co. 50.6. 


22 H. 6. I 3. 24 Ed. 


be 


| * 
en N lee - "ab Co bY % l 
. 
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he ouyht not to make attorney: Dnod vide in title Error, 

H. 36 Ed. 3. and title Attorney, T. 37 H. 6. 

D And if tenant for life be impleaded in a præcipe quod 37 H. 6. 25. 
reddat, he in the reverſion may pray fo be received to de- 


fend his right upon the default of the tenant, or upon his 
faint pleading, and there he cannot pray to be received by 


Rr. Attor», 1. 
81. 


his attorney. But if he bring a writ unto the juſtices out 
of the chancery, reſtify:ng that he hath made attorney 


there, and rehearſe the caule whereof, that is to ſay, be- 


25H. 7. 9. 


cauſe (c) he is ſick, or other reaſonable cauſe, and com- 
manding them to receive ſuch perſon by attorney for him 


— 


oo 


(e) See 18 Ed. 3. 47. in the caſe 
of the Earl of Glauccher, who being 
ſick, Sc. his attorney found ſureties 


for iſſues, &c. becauſe the warrant 


was ad faciend quicquid predie comes 

faceret fi preſens et. See 4 H. 4. 1. 
13 H. 6. 28. Andſoitis of a re- 
cluſe or ſeme covert. 

But if the writ be 2 recipiend 
atiorn ad defendend*, Fe. Si contin- 
geret that the baron makes default at 
ſuch a day. If in caſe the b:ron does 
not make default, but appears, and 
renders, and afterwards the makes 
default, Cc. ſhe ſhall not be received 
by attorney, but ought to have her 
general writ. 9 H. 6. 37. 

Note; There are three caſes of re- 
ſceit, vis. 1. Duia pregnant. 2. 
2uia recluſe. 3. Puia in periculo mor- 
is. And that the writ being, acce- 
pimus, ic. Y legale teſtimonium teſ- 
tatur quad uxer, Cc. ita infirmatur, 
Sc. is good. 19 H. 6. 46. a. b. 

Note; When an attorney is made, 
he continues ſo always pending the 
plea. If the tenant makes an at- 
torney in C. B. and afterwards conu- 
ſance is granted, he ſhall be attorney 
for the tenant in the franchiſe alto; 
and therefore, the tenant cannot be 
eſſoined. Adjudged, becaule he had 
an attorney to remove, fc. So an 
attorney in C. B. is alſo attorney at 
the ni, prins. So an attorney made 


G 4 


pl. penult. 


at firſt by the tenant ſhall be attorney 
in C. B. after the plea reſummoned z 
and yet in none ct theſe caſes is the 
attorney bound to travel, Ce. And 
expreſsly by Banks, It the tenant ap- 
pear by attorney in C. B. and judg- 
ment is given againſt the defendant 
on an erroneous procels, and then the 
record is removed by error into B. R. 
and the errors redreſſed, ſo that they 
are to plead again upon the original, 
the attorney made by warrant in 
C. B. mall ſerve alſo in B. K. 21 
. 17. | 

And Note; When judgment is 
given againſt the+*tenant, after the 
judgment the warrant of his attorney 
is determine]: but tie demandanr's 
warrant of attorney is not expired by 
the judgment; for he may ſue exe- 
cution within the year; but after the 
year he cannot ſue out execution 
without a new warrant. See 8 Ed. 3. 
33 KH. 6. 44. „ . 
6. 51. 4. 4. A warrant of attorney 
againlt the tenant or defendant ſhall 
ſerve againſt the vouchee cr gar- 
nithee. But by Risi, not for him 
who interpleads with another 1n a 
writ of ward; guod Bran conceſiite 
7 H. 4. 3. pl. g. adjudged 8 H. 4. 
9. 5. And therefore in the caſe of 
interpleader it muſt be {aid expreſsly, 
'i hat he is attorney to cauſe his mal- 


ter to appear, Sc, 


in 


Der 
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Poſt. 27. D. in the reverſion; the court ought and is bound to receive 
. him by his attorney. And it is not material whether the 
cauſe put in the writ be true or not, for it is not traverſ- 
able, Ec. | 
Alter 27 H. 8. And the king by his letters patent may licenſe a man to 
2 Ationty make a general attorney in all pleas moved and to be moved, 
and in whatſoever courts : and by his letters patent he may 
expreſs who ſhall be attorney, Cc. or may grant to make 
attorney whom or who he will, without naming any at- 
torney by his ſpecial name, 
And the king by his writ may ſend to any perſon to re- 
ceive attorney for another, ſuch perſon generally as the 
other will name, or ſuch perſons ſpecially; and that may 
be as well for the demandant or plaintiff, as for the de- 
ſendant or tenant. | 
Reger g. And the king may give authority unto one perſon to 
= Au n . receive attorney for another in all pleas and in all courts, 
4+ maten in 
tended of the for two or three years. And the king may grant a dedimus 
king's court 3 . | 1 
for it doth not poteſtatem to receive attorney for another, for a ſpecial 
3 cauſe recited in the writ, becauſe he is languiſhing, or 
cours baron, lame, or decrepid, c. or ſuch other like ſpecial cauſe. 
18 Or he may grant a dedimus potęſtatem in the generalty to 
receive attorney for another in all pleas, without ex- 
prefling any cauſe in certain wherefore he doth ſo. 
And alſo it appeareth by the regiſter, that the king by 
| his letters patent may grant unto the prior of Saint Febn's 
Vide 32 H. 6. of Jeruſalem, that he may make two of his friars, and name 
v3. them, &c. in his place, which is in the place of a proctor; 
that the two friars ſhall make attorney for the prior in 
[26] ery ation which is pendent, or to be brought againſt 
| him in any court, &:. and for to challenge his liberties, 
| and for to defend them. 

And alſo the king by his letters patent may grant unto 
an abbot, for the devotion that he oweth to the houſe, 
that he may make a general attorney for all pleas and in 
all courts; and the ſaid abbot may remove him and put 
others in his room, as often as it ſhall ſeem good and 
needful for him ſo to do: and ſo by this it doth appear, 
that the king may grant unto all his ſubjeAs to make at- 


2 tornies 


B 
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tornies in the fame manner, without putting or ſhewing 
any cauſe in the letters patent. 

And it appeareth by the regiſter, that the king my 
grant-the ſame as well by letters patent under his privy 
ſeal, as by letters patent under his great ſeal. 

And when the king makes a general grant unto an ab- 


bot, or unto any other, to make ſuch general attornies, 
ten it ſeems the abbot ſhall come into the chaneery, or 


ſhalt ſend his deed under his ſeal unto the chancellor, 
witneſſing that he hath made ſuch and fuch perſons his 
attornies; &c. And thereupon the chancellor ſhall make 


letters patent unto the abbot, teſtifying that he heth made 


ſuch and fuch perſons his attornies in all pleas and courts ; 
and upon theſe letters patent ſhewed unto the court, the 
judge ought to admit and receive thoſe perſons for at- 
tornies for the party; and theſe letters patent ſhall be 
entered upon record in the chancery. 


common pleas, or unto the juſtices in eyre, or other 


juſtices whatſoever, teſtifying that ſuch a one hath made 


his general attorney in all pleas and quarrels moved 
againſt him or by him, and alſo to challenge his fran- 
chifes, or to defend his franchiſes, commanding the juſ- 
tices by the writ that they receive him for attorney, 
Ec. 

There is another writ alſo in the regiſter, That the 
king by his writ ſhall command his juſtices in eyre, that 
they admit and receive the claim of ſuch a one to certain 
liberties, which he ſhall make and claim before them by 
his attorney, becauſe himſelf cannot be perſonally before 
them at the day. 

There is another form of writ to the juſtices, that they 
admit ſuch a one by his attorney, whom the ſaid party 
ſhall make his attorney by letters patent under his ſeal. 

(a) And a man may make his attorney before the juſ- 
tices, without making an attorney in chancery, or with- 
out ſuing any writ unto the jultices, commanding them 


5— — 


C And the king may ſend his writ unto the juſtices of the 


26 


— 


(a) Note; An infant fhall not be admitted to be attorney. 


Wc. pb STE IO... : , , ** 
wn, — 


— 


1 H. 5. 6. 


to 


* * 
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to admit any attorney for the party, plaintiff or defen- 
dant; as the common courſe is at this day for an a:tor- 
ney for-every party to appear in every manner of aCtion, ' 
that they can appear by attorney, and (6) put in their 
- warrants without any ſuch writs, if not, that they be in 
writs of entry in the pe, or writ which is by covin be- 
tween the parties, or a weit of right: then the juſtices in 
diſcretion do not admit any man to appear as attorney 
for the party defendant, unleſs the defendant do before 
ſome juſtice confeſs him to be his attorney, and that the 

$ Juſtices do record the warrant, or otherwiſe that he bring 
a writ cut of the chancery, teſtifying that he hath there 
made attorney, commanding them to receive him for his at- 
torney. 


1 MLA WET. 
8 


n 


make attorney, and to go without bail, it is no error; 
as it ſeemeth unto me. 


1 14. 4 3+ But there are divers caſes in which the juſtices will k | 
2 8. R not admit the defendant by attorney ; as, if he came in by | | 
42 Ed. . 31 cepi corpus (a), they will not admit him by attorney until = 
of _ 's 5 he hath pleaded ſome plea, and then in diſcretion they uſe | 
- 6. A to ſufter the defendant to make attorney. But if the de- | 
23 * 6. 28. fendant come by cepi corpus upon the exigent, the juſtices | 
— 9 75 + 36. „ill not admit him to make attorney, but give him day | 
2 H. 4. 23 by bail from term to term, until the matter be deter- | 
2 29, mined; and that ſcems to be at their diſcretion for his | 
1 H. 7. 25 contumacy; for in that caſe, if they do admit him to | 


(%) If one appears by an attorney 
who has no warrant of record, yet if 
he was admitted before hy a juſtice, 
and is afterwards entered, it is good. 
4 Ed. 4. 13. a. 6. So if one is ac- 
cepted by the court to be attorney 
before his appearance. 41 Ed. ;. 1, 
2. and ſee 44 Ed. 3. 45. b. where 
one was admitted conditionally by the 
judge, viz. if his maſter would aſſent, 
and after the appearance the maſter 
aſſented, Sc. 7 H. 4. 4. held good; 
and ſce 11 H. 6. 42. 

The juſtices of C. B. may record 
a warrant of attorney taken before a 


judge of B. R. notwithſtanding the 
ltatute, 

A warrant of attorney muſt be 
recorded before judgment. See now 
the ſtatute 4, 5 Anne for amendment 
of the law. | 

(a) Treſpaſs was brought againk 
A. and B. the defendant comes in by 
cepi corpus, where in the cabias the 
words (de Banco) were omitted. 
And yet becauſe the roll was right, 
he could not make an attorney. 
82. 5.2; 


(5) At 
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FT (5) At the grand or petit cape returned, the tenant may 
appear by attorney, and tender to wage his law, and take 
day to wage the ſame ; at which day he ought to appear 


and make his law. See 7 H. 4. 3. 


G And a man ſhall not make an attorney againſt the king 37 H. 6. 27. 


in any action ſued by the king. 


72. 


9 Ed. 4. 4. 22 Al, (K 


H Upon a reſcous returned by the ſheriff, and an attach- 37 H. 6. 27. 


ment awarded upon it againſt him, the defendant ſhall 


not make attorney; but upon his appearance ſhall be 


preſently committed unto the Feet. But if the king ſend gH. 3. 
| ding them that they ad- $254 
a privy ſeal unto them, commanding them tha y ad- J 4. 4. 


mit attorney ſor him, the court ought to receive the at- 
torney without appearance in proper perſon. 
I Anda man ſhall ſue a writ of error by attorney, if he ; H. 7. 9. 


be not in ward. 


One cannot 
aſſign errors by 


K In an appeal the plaintiff ſhall make attorney againſt attorney. 


1 H. 7. 27. 


the abettors, if he ſue againſt them a dijiringas, Sc. even 5 H. 4. 2. 
- after iſſue joined. 40 Af, 17. . ” or 2 
L In a quem redditum reddit the defendant ſhall not make aſter 147+ © 
attorney but with aſſent of the parties (c). | Hill BY on 


Cen. In a quid juris clamat, or per que ſervitia, after a t9:ney 36. 


plea pleaded the defcadant ſhall make attorney. It ſeem- 


15 H. 7. 6. 
9 Ed. 4. 2. 20. 


eth likewiſe in a quem re lditum reddit. 7 H. 4. 2. 3.6. 22. 


44 Ed. 3. 34 


9 H. 7. 11. 
2 H. 7. C. 1. 


M In a premunire the defendant ſhall not make attorney Raftal, 


without a ſpecial writ directed to the juſlices. 


Murder 2 


N After a capias ad computandum awarded, the defendant 


ſhall not mzke attorney, 


o 


O (4) A man may demand conuſance of pleas by attorney. 
P (4) The plaintiff after appearance ſhall make at- 
torney in an appeal by the ſtatute of H. 7, 


— — 


(5) The meſne ſhall not join in aid 
with the tenant in replevin by attor- 
ney: but the leſſor by proceſs may 
Join by attorney with the leſſee plain- 
tiff in replevin. 4 Ed. 3. F. Joinder 
in Aid 16, 17. 1 H. 4. 28. 

(c) See Dyer 1 35. 6. A dedimns 
foteſtatem to juſtice Saunders to reſort 
to the defendant in a guid juris clamat 
to receive an attorney to plead, Oc. 


— 


(fo to receive an attornmeat) propter 
impetentiam & ſenectutem. 

Nele; The matter and ſubſtance of 
the plea is contained in the writ. 
See 48 Ed. 3.57. 7 H. 4. 2. 1H. 
7. %% e | 

(4) See 15 Hl. 7. 9. 9 Ed. 4 2. 
40 Af. 17. 21 Ed. 4. 73. 8 Ed. 4. 
313. Bro. Attorn. 91. 


(a) He 


27 H. 8. 11. 
2 R. 3. 9+ 


41 Ed. 3 At- 


torne y 5 

2 R. 3. 9. 
Perkins 41. 
»1 H. 4. 28. 
Newton acc“. 
21 H. 7. 39. 
Conta. 

21 Ed. 4. 73. 


29 Aſſ. 67. 
Aſſfiſ. 27 3. 


3 H. 6. 17. 
Mark bam. 


34 H. 6. 32. 
It ought to be 
ſued in proper 
perſon by one 
of full age. 


34 All. 5. acc'. 


infant who is plaintiff or defendant without a warrant 
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(a) He who pleads miſnomer ſhall not make attorney; A 
quad vide P. 41 Ed. 3. & M. 45 Ed. 3. Fitz. Attorney 
52. 

Ia a ſeire facias upon a charter of e the plaintiff 5 
in the ſcire factas ſhall not make attorney; but with the 
aſſent of the other party he may. 

(b) A feme covert may be attorney for her huſband. C 

(e) At the ſeguatur ſub ſuo periculo, the vouchee ſhall 
not enter- into the warranty by attorney. | 

In attaint the petit jury ſhall make no attorney. Y - 

The defendant ſhall not make an attorney in Maihem. F 
10 Ed. 3.2 

An ideot ſhall not be received to fue or defend in any 6 
action by guardian, or by prachein amy, but ought to be 
always in proper perſon. P. 33 H. 6. J. 20. 12 Ed. 2. 
Bro. Guardian 26. 

(4) An infant ſhall ſue by prochein amy; but if the in- t 
fant be defendant in any action, he ſhall make his defence 
by guardian, and not by prochein amy. And the court 
ſhall aſſign the guardian for the infant defendant, and 
that is commonly one of the officers of the court. 40 £9, 
3. J. 16- 

An infant ſued a writ of wale againſt his guardian, 
and made attorney in that atlion. 48 Ed. 3. 10. 13 
Ed. 3. Bro. Guardian 24. 

An infant was received to ſue an action of debt by his 
guardian. 16 H. 7. 5. 

(e) And a man ſhall not anſwer as guardian unto an ! 


but as prochein amy to an infant he ſhall ſue an action 
without a warrant. 


— 


(a) Not he who acknowledges him- 
ſelf a villein. 
otherwiſe, if his plea of villeinage be 6. 


52 


15 Bro. Attorney 91. 
(e) See 11 fl. 4. 28. 
ſhall not do it gratis at the firſt day of 


vo * 


29 Ed. 3. 41. a. 6. Kelw, 2 Cro. 641. 


(4) 40 Ed. 3. 16. We . . 1. 
27 H. 8. 11. 3 H. 6. 16. 1 F. 5. 


29 Al. 67. 27 A. 53. Were 


(% 19 AJ. pl. 103. 4 Af il. 5. 
33 AF. pl. 3. 34 A: ph. 5. 33 84 
F. Guardian, pl. 25. 


21 Ed. 3. 10. a. But 


That he 


— 2 
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K The infant ſhall not remove his guardian, nor diſavow 


an action ſued for him by prochein amy. Ame 43 Ed. 3. 
Lib. Af. & Anno 27 Ed. 3. Lib. Af, 53 

And the king by his letters patent may make a general 
guardian for an infant, to anſwer for him in all actions or 
ſuits brought or to be brought in all manner of courts. 
Or may make two or three guardians jointly and ſeve- 
rally to anſwer for him, or to bring any action for him; 
and at the requeſt of the infant may grant by the ſaid let- 


ters patent, that the fame guardians may make other 


guardians jointly or ſeverally in their places, to ſue or 
defend for the ſame infant in all actions and ſuits which 
are brought or ſued, or ſhall be brought or ſued after. 

And the infant ſhall have a writ in the chancery for to 
remove his guardian, directed unto the juſtices, and for to 
receive another, &c. and the court at their diſcretion 
may remove the guardian, and appoint another guar- 
dian. 


N And ſee in the regiſter, after the writ of protection cum 
clauſula nolumus, writs directed unto the bailiffs of hun- 


dreds to receive and admit ſuch perſons by attorney in 
court, which the party will make under his ſea], or other- 
wiſe: and alſo writs of dedimus (a) poteſlatem to remove 
attornies made, and to put others in their places, or to 
remove any of the attornies, and to put another in his 


O place. And if a man make attornies in chancery to an- 


ſwer and defend in other courts, he may come in chan- 
cery and remove him, and make others his: attornies : 


and thereupon he ſhall have a writ-anto' the juſtices of 
the court where the attorney is, teſtifying chat he hath 
removed him, and made another his attorney, command- 
ing them for to receive him, &c. | 


3 H. 6. 16. 
An infant ap- 
peared by guar- 
dian, although it 
be in a perſonal 
action; but 

e if he can 
ſue perſonal ac- 
tion by piocheis 
amy. 
8 H. 6. 8. 
Aſhton. 


- 


(a) See 21 Ed. 3. 12. In a writ torney, and the a 


IE 


nce of the 


of ward brought by baron and feme, 
the feme by writ removed her attor- 
ney, and held goed. 2uwre, if ſhe 
may diſavow her attorney. 33 H. 6. 
31. And Note; If an attorney ap- 
pear for one, he may before any plea 
pleaded come in and diſavow his at- 


attorney ſhall be held null and void : 
but after plea pleaded by one as at- 
torney, he cannot come in and diſ- 
- avow his plea ; but as to that is put 
to his writ of diſceit; yet he may 
remove the attorney (by writ). 8 H. 
6. 8. See 17 Ed. 3. 12. 
There 
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H. 4. 18. There is a dedimus potęſtatem granted in the regiſter to P 

eme proceeded X , ; 

to be receives keceive an attorney for him who is vouchee, becauſe he 

and p'ead, which js received for the default of tenant for life: and a writ 

og e.  direted unto the juſtices to receive an attorney for a 
woman, who prayeth to be received for the defauit of her 

- huſband, before ſhe be received. And another writ unto Q 

the juſtices, to receive attorney for one nn and 
guardian for another defendant. 

21 H. 6. 48. In quale jus awarded, where a ſcire facias ſha'l be award- R 

cont. before 25- eq againſt the lords mediate and immediate, they ſhall 
have a writ directed to other perſons to receive attorney 
for them to appear to this quale jus to defend their right; 
and upon certificate thereof in the chancery, he ſhall have 
a writ to the juſtices before whom the guale jus is to be 
tried, to admit him who is received attorney, and fo re- 
turned in the chancery, for attorney for the lords in that 
action. 

Ante 25. D. In detinue or wars. where ſhall be e they 8 
ought to appear in proper perſon and interplead, Cc. 
And yet upon reaſonable cauſe he may make attorney in 
the chancery, and ſhall have a writ unto the juſtices to re- 
ceive him for his attorney, and rehearſe the cauſe where- 
fore; yet it ſeemeth it is not material whether the cauſe 
be true or no. 

Alſo there is another writ in the regiſter direQed unto T 
the juſtices for him in the reverſion, where tenant for life 
is impleaded, commanding them for to admit attorney for 
him in the reverſion, if the tenant for life make default, 
as he conceiveth he will, and teſtify in the ſame writ, 
that he in the reverſion hath made ſuch and ſuch his at- 

22 . * tornies jointly and ſeverally, commanding the juſtices to 
receive them for attornies, becauſe that he in the reverſion 
hath ſuch an infirmity, that he cannot pray to be received 
in proper perſon. And the like writ for a feme covert 
who hath a reverſion, and the tenant for life is impleaded, 
and ſhe conceiveth that her huſband will not pray to be 

received, c. But in the writ it ſhall be mentioned, 
29H. 6. 46. that the feme is decrepid, or hath ſome other infirmity, 
that ſhe cannot conveniently come to be received in pro- 

per perſon. 
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There 


Dedimus poteſtatem de Attornato faciendo. 


v There is another manner of writ for the ſheriff, or for 


mit attornies for them. to make their proffers in the ex- 
chequer; and yet they are commonly bound in recogni- 
zance to do the ſame in proper perſon. And the writ is 
ſuch : | 1 

A The ling to his treaſurer and barons of his exchequer, greet- 
ing : Becauſe our beioved B. our ſheriff of Suffolk, 1s ſo much 
attending about our certain buſineſs of great concern, wherewith 
we have *ſpectally charged him, that he cannot be perſonally pre- 
ſent before you at our exchequer on the very morrow of Saint 
Michael, or on the very oftave of Eaſter next coming, at his 
proffer then there, as the manner is; we-of our ſpecial favour 
command you, that for this time you receive R. and I. clerks, 
whom the ſaid ſber before us in our chancery hath made at- 
tories in bis place to make his proffer aforeſaid before you on 
the ſaid morrow, or either of them, if both cannot be preſent in 
the place of the ſaid ſheriff for this purpoſe, net in any manner 
molefling or grieving him the ſaid ſheriff ſor his abſence on that 
day, or on the oflave aforeſaid. Witneſs, &c. | 
And the eſcheator may have the like writ for his prof- 
fers to make attorney, But it ſeemeth this is not a writ 
of courſe, but upon a ſpecial commandment directed unto 
the chancellor by the king to make ſuch writ, &c. And 
the king may ſend a writ unto the treaſurer and barons of 
the exchequer, to reſpite the account of the ſheriff, and of 
the eſcheator ; and the writ ſhall be ſuch: | 
The king to the treaſurer and barons, &c. greeting : Be- 
cauſe our beloved W. of H. our ſheriff of Wiltſhire, is ſo much 
attending about our certain buſineſs, &c. (as above) that he 


of Saint Michael next coming, to his account of the iſſues of 
the county aforeſaid ; we have given to him reſpite for render- 
ing his account aforeſaid, until the octaue of Saint Hilary next 
coming, and therefore we command you, that you permit him the 


&c, 


the eſcheator, to cauſe the barons of the exchequer to ad- - 


cannot come before you at our exchequer on the very marrow 


ſaid ſheriff in th. mean time to have that reſpite» Witneſs, 
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Protection. 


 DRotefions are in divers forms and of divers effects, and b 
the king may grant them for divers cauſes. And 
there are four manners of protections with the clauſe 
volamus. Otie is a protection, called quia profefurs:. 

V. 27 Ed. 3. 88. And another protection, quia moratur, And the third is 
. Aa protection which the king by his prerogative may grant; 
and the ſame is where a man is debtor unto the king, the 
king may grant unto him, that he ſhall not be ſued nor 
attached, but taketh him into protection until he hath 
paid the king his debt. But now by the ftatute of 25 Ed. 

3. 19. it is ordered, That the creditor ſhall have an ac- 
tion againſt the ' king's debtor, and ſhall have judgment 
againſt him notwithſtaricing ' ſuch protections. But he 
ſhall not have execution againſt the king's debtor who 
bath ſuch protection, unleſs he take upon him to pay the 
debts which the king's debtor owed unto the king; and 
then -he ſhall have judgment and execution againſt the 
king's debtor for both debts, Cc. | 
Ae Co. There is another protection cum clauſula volumus; and C 
* that is, when the king ſendeth a man in his ſervice into 
tze wars beyond the ſeas, or into the marches of Scotland, 

and there he is'detained and kept priſoner ; he ſhall have 

a ſpecial protection reciting the whole matter; and in the 

end of the ſame protection ſhall be ſuch clauſe : theſe pre- U 

ſents not to avail after the delivery of the aforeſaid R. from 

the priſon aforeſaid; if it happen that he is again to be deliver- 

- e from the ſame. And the form of divers of theſe pro- 
tections doth appear in the regiſter. But as the law is 

now, every protection caſt ſhall not be allowed: for if the 

protection be to endure for two or three years, the juſtices 

will not allow the ſame; and therefore the form of the 

protection at this day is to endure for one year and a day 

after the date thereof, and then to ſue forth a new protec- 

tion, if need be. And a protection may be caſt for the : 

party by a ſtranger as well as by the party himſelf, 


And 


Protection. 28 


F And protection quia profefiurus ſhall not be allowed, 39 H. 6. 38, 
if it be preſented hanging the plea, if he be not in a voy- ** 
age royal; and a voyage royal is, where the king goeth 

to the war, or his lieutenant, or his deputy lieutenant, 
and not otherwiſe. 

G And the plaintiff cannot caſt a protection, (a) for the 
protection is always for the defendant, and ſhall be caſt 
for him; if it be not in ſpecial caſes, where the plaintiff 
becometh defendant. But when a protection ſhall be al- 
lowed, and when not, appeareth more plainly in the title 
of protection in the great abridgment of the years, and 
therefore it is not needful to ſhew it here, 4 

H And by the regiſler a man ſhall be by protection, when 
he ſtayeth upon the ſafeguard of the M eſl- marches of England 
againſt Scotland. Yet Anno 22 Ed. 4. ſuch protection 
was diſallowed. But I am of opinion with the re- 
gifter. 

I A protection quia moratur upon the ſea was diſallowed, 
Trin. 36 H. 6. becauſe that the ſea cannot ſtay, and by 
conſequence he cannot ſtay upon the ſea. 

K And a protection ſhall be allowed in a court of ancient 
demeſne, or in other court of record, as London, &c. 
And when the plea is removed, the protection may be 


38 Ed. 3 1. 


ciat on a charter of pardon againſt the 
plaintiff, after the plaintiff has count- 
ed, a protection lies for the defen- 
dant; but not before. 43 Ed. 3. 


(a) Nor may the plaintiff in re- 
plevin after avowry. 20 R. 2. F. Pro- 
tection 106. 5 H. 5. 5. 24 Ed. z. 
26. contr 17 Ed. 3. 24. a. per Shard. 


Nor for the defendant therein after 
an avowry by him. 38 EJ. 3.1. 4. 
Finchden. 25 Ed. 3. 43. Nor the 
plaintiff in an audita querela. 47 Ed. 
3. 5. 6. Nor the defendant therein. 
13 Ed. 3. F. Protection 71. But 
this is intended when the eftate is 
to be executed, and not when it 1s 
already executed, and the ſuit is to 
have execution : for it ſeems there, 
if it ſo appear by the writ, the pro- 
tection is allewable at the wenire fa- 
«2a. 47 Ed. 3. 3, 4. In a /tirefe- 


Var, I, | H 


art 

- In a grod ei deforceat, after the te- 
nant has made title, a protection does 
not lie for him. 38 Ed. 3. 2. but it 
does before. 43 Ed. 3. 6. But 
after title ſo made for the tenant, it 
lies for the plaintiff. 20 R. 2. Pro- 
tcction 105. 5 H. 5. 5. 

It lies for the garniſhee at the day 
of the return of the /cire facias; but 
not after he has made title. 3 H. 6. 
18. 9 H. 6. 36. 


* 


allows 


28 Protection. 


7 H. 6. 2. allowed: (a) and a protection allowed for one defendant 


n Plea doth put the plea without day for all the reſt ; if not that 
33 as. it be in ſpecial caſes, as in treſpaſs, where they plead ſe- 
4 H. 4. 4 veral pleas, and he ſhall ſue ſeveral venire factas upon the 


* iſſue joined againſt them, Wc. 

And a protection ſhall be ſometimes diſallowed for va- 
riance betwixt the writ and the protection: but ſee that 
in the title Protection in the Abridgments. 

(5) Protection ſhall be allowed for an infant; but there I. 
are divers opinions amongſt the juſtices, if it ſhall be al- 
lowed for a feme covert. | 

29 J And how a protection ſhall be made void, ſee title 
Protection, and in the title Repeal in the Abridgments. 

There is another manner of protection, cum clauſula 
nolumus, as appeareth in the regiſter; and that is, where 
an abbot or a prior, or other ſpiritual perſon, be in fear 
or doubt that his goods or chattels, or his cattle, ſhall 
be taken by the king's officers for the king's ſervice; 
they may purchaſe this manner of protection cum clauſula 
nolumus. And by the regiſter appeareth, that the king 
may grant unto a ſecular man this writ as well as unto a 
ſpiritual man: and if he do ſo, the ſame is good, Sc. 

And a man may excuſe his default at the grand cape ( 
or petit cape, by caſting of a protection. 

And if a man be eſſoined of the king's ſervice, the 
plaintiff may have a ſpecial writ directed unto the juſtices 
to diſallow of the eſſoin, if he be not in the king's ſervice, 
commanding them for to proceed, c. 

And it appeareth by the Regiſter, /. 280. that there D 
are divers manners of forms of protections: where a man 
feareth to travel the country with his merchandizes, or 
to collect the alms for the poor of an hoſpital, or of the 
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— — 


(a) In a precipe againſt two, or if 11 77. 4. 7. adjudged contr', if it was 
two tenants by warranty are, and at the grand cape, or before default by 
they vouch or plead to iſſue, and one him made. 13 Ed. 3. Protection 70. 
of them makes default, yet a pro-, 19 Ed. 2 Protedion 77. 
tection lies for the one or the other; (5) See Co. Lit. 130. a. That a 
and at the day of the petit cape the protection lies for a feme qnia nutrix, 
parol ſhall not be put without day {trix or obftetrix. - 
againſt the other. 5 H. 5. 7. Yet. | 5 
3530 church, 


- 
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Protefiiob. 


church, then they may purchaſe letters patent of the 

| king's protection, commanding the king's TubjeQs for to 
defend them, and to maintain, aid and aſſiſt them: and 
the form is ſuch : 

The king to all his bailiffs and faithful people to whom, &e. 
greeting: A. hath beſought us, that whereas he proſecuteth his 
divers affairs in our courts, and elſewhere within our kingdom 
of England ; and the ſame A. by reaſon of ſuch proſecution is 
afraid of damage, as well to himſelf as to his men and ſervants 
in their perſons and in his affairs, by certain perſons emulating 
him, and by their procurement ; (or thus) damage of his body 
and leſs of his goods, which eaſily may be, &c. and peril which 
eaſily may happen, we will graciouſly take care of ois ſecurity 
in this behalf; we being willing to preſerve peace and tran- 
quillity every where in cur kingdom; have taken him the ſaid 
A. and his affairs aforeſaid, proſecuting in our ſaid courts, 

and elſewhere within our kingdom of England, while he flays 
there, and in returning from thence to his own, and alſo his 
men and ſervants, and his things and goods whatſoever, into 
our ſpecial protection and defence; and therefore we command 
you, that you maintain, protect and defend him the ſaid A. in 
proftcuting his ſaid buſineſſes in our courts, and elſewhere with- 
in our kingdom aforeſaid (as is premiſed in his ſiaying there, 
ond in his returning from thence to his own, and alſo his men 
and ſervants, and his things and goods whatſoever, not bringing 
upon them, or, as much as in you lies, permitting to be brought 
pan them by others, any injury, trouble, damage, violence, 
hindrance or grievance ; and if any thing has been taken from 
them as a forfit, or been injured, you cauſe amends ie be made 
to them for that without delay: nevertheleſs, provided that he 
the ſame A. do not proſecute, or attempt or preſume in any 
manner to attempt or proſecute any thing, which is in prejudice 
of us or our people, or which is againfl, or may tend to weaken 


an ordinance lately made thereupon by Lord E. lately king of 


England, our grandfather. In teſlimony whereof, &c. 

Fo And theſe letters may be made and directed to ſheriffs, 
admirals, mayors, and all other officers, &c. And there- 

by it appeareth, that they ought to ſee and provide, that 

ſuch perſons who have. purchaſed ſuch letters, have by 

reaſon of ſuch letters favour and tight done unto them, 
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becauſe it appeareth the king's will ſo to bac Sc. And 
there i is the like proteRion for thoſe who go with pardons, 
or to make collection for bridges or highways; and the 
like for ſpiritual perſons; and the like protection for 
merchants ſtrangers, which go into the country to gather 
their debts, or to ſue for them, c. There is another 
form of protection, which is ſuch : | 
(a) The king to all and A our ſberiſſi, eſcheators, G 
mayors, bailt iffs, miniflers, and to all our faithful liege people 
whatſoever, as well commons of our town of Southwark, as to 
others within and without the liberties, who ſhall ſee or bear 
theſe our preſent letters, greeting : Know ye, that we have 
talen into our ſpecial protection T. W. and his men and ſer- 
vants, manors, lands and tenements, his goods and poſſeſſions, 
being in London, Southwark, Hatham and H. in the county 
of Surry, and in S. C. and D. in the county of K. and alf 
his writings and muniments whatſoever : and therefore we 
command you, that you maintain, proteft and defend him the 
faid T. W. and his men, ſervants, manors, lands, tenements, 
goods, poſſeſſions, letters, writings and muniments aforeſaid, 
not bringing or permitting to be brought upon them, or any of 
them, any injury, trouble, damage, violence, waſte, deſtruction, 
or burning of his houſes or other his geods and chattels, or other 
hindrance or grievance : and by the faith, love and allegiance 
whereby ye are bound to us, ye may in no wiſe omit, nor may 
any of you omit theſe things under a grievous forfeiture to us. 
In teftimony whereof, &c, to continue for one year. Witneſs, 
Kc. 

And another protection for the prior of St. John's, and l 
for his priory, Cc. And thoſe are of divers forms, as 
appeareth in the title of Protection in the Regiſter, and 
therefore ſee them there. But theſe protections are by 
the king granted of grace; for every man who is a loyal 


— 


(a) Where the king takes the tection, by reaſon whereof another 
lands, goods, &c. into his protec- man is delayed of his action, ſuch 
tion, by reaſon of dilapidations by an protection being without cauſe, ſhall 
abbot; in an afliſe againſt the abbot ig no cauſe to have aid of the king, 


and one G. S. his leſſee, he ſball not which would cauſe further, delay of 
have aid of the king: for when a the party. 11 J. 6. 10. 
man is taken into the king's pro- 
| 2 


ſubject, 


Protection. 


ſubjeQ, is in the king's protection; but theſe protections 
are granted to move and excite the king's ſubjects to aid 


and comfort thoſe who have ſuch protections, in their 


buſineſs which they have to do in the countries, for the 


cauſes' mentioned in the protections. And it appeareten 


by the Regiſter, that every ſpiritual perſon may ſue forth 
a protection for him and for his goods, and for their fer- 
mors of their lands for their goods, that they ſhall not be 


( 390 ] 


taken by the king's purveyors, nor their carriages or 


chattels taken by other the king's officers. And it ap- 
peareth by the ſame protection, that king Edward in the 
fourteenth year of his reign, by ſpecial ſtatute did grant 
ſuch privilege to the clergy, whom he took into his pro- 
tection, with their goods and carriages. And they may 
have a ſpecial commiſſion direQed unto certain perſons 
to arreſt ſuch purveyors or officers, and to ſend them be- 


fore the king's council, there to anſwer their miſdoings 


in ſuch cafe ; and for the ſame protection ſee the Regiſter, 
fol. 289. | 


(a) Writ de Droit de Advowſon. 


Writ of right of advowſon lieth only for him who 

hath an eſtate in the advowſon to him and his heirs 
in fee-ſimple, or right of eſtate to him and his heirs in 
fee-ſimple in the advowſon; and if he be diſturbed to pre- 
ſent, then he ſhall have the writ. But if a man have an 
advowſon to him and the heirs of his body begotten, and 
for default of ſuch iſſue, &c. the remainder unto him and 
his heirs in fee ſimple; if he be diſturbed, he ſhall not 
have this writ, but a quare impedit, becauſe he hath not 


4 Ed. 3. 18. 
44 Ed. cO 25. 
and Br. Eftates 
65. Tenant in 
tail brought this 
writ, and reco- 
vr red but an 
eſtate in tail. 
24 Aff. 4. 

Br. Tail 24. 
he may have 
darrein preſents 
ment. 


(a) This writ being brought by ment nor execution; and yet upon a 


5 


— 


an abbot parſon imparſonee, if he general judgment one ſhall have a 
counts that he holds to his proper /cire facias againſt the parſon to have 
uſe, Sc. he ſhall have fudgment ac- execution to hold to one's proper 
cordingly; but if he counts on a uſe, Se. See 19 Ed. 3. Judgment 


preſentment, contra. See 11 H. 4. 124. yet gare 34 Ed. 3. 


Aare im- 


88. a, 5. and Note, without ſuch peait 197. 32 Ed. 3. Judgment 


ſurmiſe, he ſhall not have fuch * 141. 
| 3 


title 


p 
* 


9 K. 6. 20. 


n 


church, &c. 


5 tithe of: one third part of the church of 8. or of one feurth 
> 20 t, or of a morety: of the church, &c. 


2 6. 3. in the end of the. ature, and doth not lie of a leſs 
-. part of the tithes: than of the 2 part of the church. 


_ pe 7 Joy; a: vit deen des 0 ay * * een, 5 


Tek de in inflirured, Tar Bop de made on the glebe, and the glebe 
h 1 cilis Vl of rig ht © hall be taken into the king's * 


Writ de Droit de Ad vowſon. 


title to the advowſon but in tail, and he ought to main - 
tain the action by that title that he claimeth the poſſeſſion 
of the advowſon, and that is of an eſtate in tail. And in 
this writ he ought to count of his own poſſeſſion, or of 
the poſſeſſion of his anceſtor; otherwiſe the writ doth not 
lie, and he ought to alledge eſpleęs (5) in the parſon; as 
in taking of groſs tithes, oblations and obventions unto 
the value of, &c. And the tenant ſhall come and make 
defence, and (c) may join the miſe by batte] or grand 
aſſiſe, &c. And ſee the form of the count, and the de- 
fence, and of joining the miſe, in the book of Entries, 
fol. qo. 

And a man who claimeth to have fee-ſimple in an ad. D 
vowſon, may have a writ of right of advowſon of a motety of 
the church, or of one third part, or one fourth part of the 


And when 32 parſon ſueth in the ſpiritual court for E 
tithes, which do amount unto the fourth part of the ad- 
vowſon, againſt the parſon of another pariſh ; then that 
parſon who is ſued in the ſpiritual court may purchaſe a 
writ which is called mdicavit; which writ is a prohibi- 
tion, and ſhall be directed as well unto the judge of the 
court as unto the party, that they do not proceed in the 
plea, c. And then the patron of that parſon who is fo 
prohibited by the indicavit, may have and ſue a writ of 
right of amg 27 * and the form of the writ is 
ſuch; 


| Cemmand A. * be es: to B. the FE VEL of the 


And this writ is founded. upon the ſtatute of . 2. 


7 
— _—{ 8 


But it ſeemeth that at the common law, before the ſta- 


if a 00 k this writ the Rinks ſhall 


3.97 5 . 11 H. 6. AE 
OE. , 
3 * * "ot, f 7-3 * : 
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Writ de Droit de Advowſon, 
as, command, &c. that he render, Kc. the advowſon of the 


writs of ſcire facias have been granted to warn prelates and 
ſhew if they have any thing, or can any thing ſay, wherefore 


and to anſwer as well to us as to the parties of ſuch diſmes ; 


the parties be diſmiſſed from the ſecular judges of ſuch manner 
of pleas : ſaving to us our right, ſuch as we and our anceſlors 
have had, and were wont to have of reaſon. 

F And by that appeareth, That before that ſtatute the 
right of tithes was determined in the king's temporal 


if a parſon be ſued in the ſpiritual court for the fourth 
part of the tithes, for which he purchaſes indicavit, &c. 
by which the judges do ſurceaſe; if the patron of the 
parſon which, ſueth in the ſpiritual court hath but an 


not have a writ of droit des diſmes, nor other remedy by 
the common law, to try the right of the tithes, for the 
feebleneſs of the eſtate. But if two be ſeiſed of an ad- 
vowſon, and unto the heirs of one of them, they ſhall 
Join in a writ of right of advowſon for the advantage of 
him who hath the fee- ſimple. 

And alſo a man ſhall not have a writ of indicavit be- 
fore that the party hath libelled againſt him in the ſpiri- 


not lie after judgment given in the ſpiritual court. 


oblations of one fourth part of @ church lieth as well as of the 
advowſon of the tithes of one fourth part of the church only. 


— 


tithes of one fifth part, or of ont ſixth part of the church, &c. 
And that by the ſtatute of 18 Ed. 3. which is: Whereas + 


| other religious clerks to anſwer diſmes in our chancery, and to 
ſuch diſmes ought not to be reflored to the ſaid demandants, 


that ſuch writs from henceforth be not granted, and the proceſs . 
hanging upon ſuch writs be annulled and repealed, and that 


eſtate in tail in the patronage, or for term of life, he ſhall 


tual court. And he ought to ſhew the copy of the libel 
before the indicavit be granted: and the indicavit doth. 


court ; but the ſtatute hath now altered the law. And. 


31 H. 6. 14. 


12 Ed. 4. 13. b. 
St. 34 EA. 3. 


(a) And a writ of right of the advowſon of the tithes an 


13. 4. But one ſhall not have a writ 18 Ed. 3. Brief 825, 
of right of advowſon of the tithes * Fd, 
4 


(a) And the defendant ſhall have a carve of land, wages it does not 
the view, though there be but one thereby appear, whether it be of the 
church in the ſame town. 38 Ed. 3. value of a fourth part of the church. 


If 


41 Writ de Droit de Advowſon. 


If one be parſon imparſonee, and another be vicar in I 
the ſame church, and one of them be impleaded of the 
fourth part of the tithes of the parſonage, and the other 
impleaded of the fourth part of the tithes of the vicarage, 
they ſhall have ſeveral writs of indicavit, and their patrons 
may have ſeveral writs of right of advowſon of the tithes, - 
Se,” | 

And it appeareth in 13 H. 6. by the opinion of For- K 
teſeue, that before the writ of indicavit lay of tithes ſued 
in the ſpiritual court, there was no writ of droit des diſmes 
ſued thereupon. But it ſeemeth againſt reaſon ; for the 
writ of droit of tithes lay as well for the patron, as the 
indicavit lay for the parſon. 

"And in 31 Ed. r. it appeareth that a man ſhall have a B 
writ of right of the moiety of an advnuſon, where an ad- 
vowſon is' partible betwixt two coparceners, and one of 
them is diſturbed by a ſtranger. 

But the writ of right of the advowſon of a moiety of a 
church lay where two coparceners do preſent two parſons 
to one advowlon, c. As there are in ſome churches 

two parfons, Cc. 

Co. Lit. 5 b. And a writ of right of advowſon lieth of the advowſon C 
af a vitarage, or prebend, or chapel, and ſuch like, as well 
as of the advowſon of @ church. And the king ſhall have 
ſuch writ-as well as a common perſon. But a man ſhall D 
not tender a demy mark againſt the king to inquire of 

id. 294. b. © ſeiſin alledged in the king's count or declaration, as 
he hall in caſe a common perſon bring the writ, Nei- 
ther ſhall: a man have final judgment againſt the king, 
although it be after the miſe joined betwixt the king and 
the. tenant. 

And à man ſhall have a writ of right of advowſon of a L 
chapel which is a donative, as well as he ſhall have if it 
wece preſentable, to the ordinary. 


F ; 
1 common perſon is ſuch: 
The king to the ſheriff, greeting : If A. ail make you ſe- 


cure, &e. then ſummon, &c. twelve free and lawful men f 


the neighbourhood of B. that they be before our juſtices, &c. 
ready to recognize by oath what patron in time of peace pre- 
ſented the laſt parſon, who is dead, to the church of C. or the 
laſt vicar, who is dead, to the vicarage of N. which is vacant, 
as it is ſaid, and the advmoſen whereof, he the fame A. ſays, 
belongs to himſelf; and in the mean time let them view that 
church, and cauſe their names to be impanelled, and ſummon B. 
who deforceth him of that advouſon, that he be (a) then there 
to hear the recognition; and have you there the ſummoners and 


8 


— 
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HE form of the writ of darrein preſentment for a ; 


* 


4 Inſt. 180. 
Note, That 
upon quis add% 
catus, &c. 

20 Ed. 3. 
Dartein preſent- 


meat 13. per 


WIby, and 9g Ed. 
2. Ibid. 17. 
If the aſſiſe find 
title for a ſtravg- 
er not named in 
the wr t, a writ 
to the biſſiop 
mall be awarded 
for him; and 
therefore one 


this writ. Witneſs, &c. 


But for the king the writ is; 
The king to the ſheriff, greeting : Summon by good ſummoners 
twelve free, &c. and ſhall not ſay, If the king ſhall make you 
ſecure, &c, becauſe the king ſhall not (a) find pledges to 
ſue an action, for he ſhall not be amerced, G . 

( And a man ſhall have aſſiſe of darrein preſentment, 


cannot make 
title to a pre- 
ſent ment in 
time of war, 

2 Ed. 2. Dar. 
Preſentment. 
26 Ed. 3. 41. 
Ibid. 4. acc'. 


Weſt. 2+ C. 5˙ 


although he nor his anceſtors do preſent to the laſt avpid- 


(a) Note; The party is to be ſum- 
moned at the church. 11 H. 6. 4. 
Martyn; and in this action he 
ſhall not vouch any but him who is 
party to the writ. 21 H. 6. 50. a. 
(a) Note; As to pledges, if a writ 
be directed to a ſheriff of a matter 
within a franchiſe, the plaintiff ſhall 
find pledges to the ſheriſt, and then 
the ſheriff ſhall ſend to the bailiff of 
the liberty, but the bailiff ſhall not 
take pledges; and if he does, the 
ſheriff ſhall be amerced, and a ficut 
alias ſhall iſſue. 22 . 3. 14 H. 
5. 3. 21 H, 7. 14 pl. 22. 
Nate, He who ſhall not be amerced 
on a nonſuit, ſhall not find pledges, 
as the plaintiff in a quid juris clamat, 


or faire ſucias. 11 H. 4. 7. 18 H. 
6 


2. 

Note ; The clauſe, Aud have you 
there the names of the pledges, is in- 
tended of the plaintiff's pledges ; - 
but if it be omitted, yer che writ is 
good. 26 Ed. 3. F. Brief 898. 

( See Kitchin 118. If the huſ- 
band ſeiſed in his wife's right pre- 
ſent, and then the wife dies, ſo that 


he is tenant. by the curteſy, and then 


the church becomes void again, the” 
haſband' ſhall have an aſſiſe, c. 
But if leſſee for years preſents, and 
it is afterward confirmed to him for 
life on the ſecond avoidance, he ſhall 
not have an aſſiſe, becauſe he is in of 
a new eſtate, 


ance; 
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ance: as if the tenant for life or for years, or in dower, 
or by the curteſy, ſuffer an uſurpation unto a church, oc, 
and die, he ia the reverſion, who is heir unto the anceſtor 
who laſt preſented, ſhall have an aſſiſe of darrien prefent- 
10 Ed. 3. ment, if he be diſturbed. But if a man preſent, and then 


e (c) grant the advowſon unto another for life, and he ſuffer 
abe «ſe God one uſurpation, or two, or three uſurpations; now at the 
— next avoidance he in the reverſion ſnall not have an aſſiſe 


— of darrein preſentment, if he be diſturbed to preſent. And 
> o any A that appeareth by the ſtatute of Vt. 2. cap. 5. That 
that the beir the remedy of the ſtatute is given for the heir of him who 
made the demiſe, who is in reverſion, and not for the 
andyer be 3% leſſor himſelf. 18 Ed. 2. pl. 20. 6 Ed. 3. 41. 


ne make title 


by that preſent- 
ment : contra in a quare impedit. And Seton gives the reaſon, becavſe he cannot convey by 


them. But if the heir do alledge the laſt preſentment in herſelf, and the albſe be to her by defaul!, 
and found ut ſupra, yet the heir ſhall recover: contra, if they be at iſſue upon that preſentment. 


. And if a man preſent unto an advowſon, and after- 

went 20. wards the parſon doth reſign, or is depoſed, and the 

patron preſents again, and is diſturbed, he ſhall have an 
aſſiſe of darrein preſentment; and the form of the writ ſhall 
be, What patron in time of peace preſented the laſt parſon, 
who 1s dead, to the church, &c. although that he reſign, 
and be living. And the form of the writ is to ſuppoſe 
that the defendant doth deforce him of the advowſon, 
and yet by his count he counteth, that he or his anceſtors 
laſt preſented unto the advowſon, by which he doth ſup- 
pofe that he is in poſſeſſion of the advowſon; and yet the 
ſame is good, 


— 
— 


—— 


(e) See 2 Ed. 3. 11. The heir of and the huſband dies, ſhe is without 
the grantee of a reverſion ſhall avoid remedy. 1 Ed. 2. 2uare impedit 43. 


this for a purpriſe on the tenant for 


life; in a guare impedit brought by 
Stanhop? againſt the biſhop of Lincoln, 
this was denicd by all but one. But 
fee the contrary held by Meyle and 
Priſet. 34 H. 6. 26, 27. and ſo is 
33 H. 6. 12. 

Note ; If a feme purchaſer takes a 
huiband, who ſuffers an uſurpation, 


* 


Vet it ſeems if the huſband, nd the 
being enſeint, preſent, and after ſuf- 
fer an uſurpation, c. ſhe ſhall have 
a quare impedit. 17 Ed. 3. 4. by 
Shard and Thorp. See Dyer 259. 
pl. 1. and /. 34. S. that ſhe ſhall 
have it. 1 


If 


cs ws a — + oo m*Oq_ ws 
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If a'man do preſent unto an advowſon unto which he 
hath right, /and afterwards the incumbent dieth, and a 
ſtranger uſurpeth, and preſenteth unto this advowſon in 
the time of war, and after that incumbent dieth; now if 
he who hath right do preſent again, and be diſturbed, he 
ſhall have an aſſiſe of darrein preſentment, and this preſent- 
ment made in time of war by the ſtranger ſhall not grieve 
him. | 
And fo if a man preſent untq an advowſon, and after- 
wards the incumbent (a) dieth, and another ordinary doth 
preſent by lapſe another incumbent, and after that incum- 
bent dieth ; now the right patron ſhall preſent, and if he 
be diſturbed, he ſhall have an aſſiſe of darrein preſentment, 
notwithſtanding the mean preſentments. | 

And ſo if the guardian do preſent in the right of the 
heir, and the incumbent dieth, the heir ſhall preſent ; and 
if he be diſturbed, he ſhall have an aſſiſe of (b) darrein 
preſentment, although the guardian did preſent the mean 
and the laſt preſentment. But if a man preſent unto an 
2dvowſon, and after leaſe the ſame for term of years, and 
after the church js void, and the tenant for years doth pre- 
ſent, &c. and then the incumbent dieth, and the leſſor 
preſenteth, and is diſturbed ; it ſeemeth that he ſhall not 
have an aſſiſe of darrein preſentment, becauſe the tenant for 
years did preſent in his owa right. But tenant for years 


31 
8 Ed. 2. 96. 
20 Ed. 2. 
Darrein Preſent- 
ment 11. 13. 
Poſt. 33. 
6 Ed. 3. 41. 
Darrein Pre- 
ſentment 4. 
7 _ 3. ib. 2. 
20 „pl. 12. 
6 Ed. 4. * 
Preſentm. 16. 
20 Ed. 3- ibid. 
= 

inar | 

ſear A the ed 
of him who hath 
right. Vide - 
14 Ed. 3. Dar. 
Preſentm. 19. 


he hath ſeen the 


preſentment in 
the name of the 
heir. 20 Ed. 3Þ 
ib. 12. Green. 
acc*. 

5 H. 7. 16. ac. 
50 Ed. 3. 

Holt contr. 

14 H. 7. 12. 
per Fairfax, 


ſhall have aſſiſe of darrein preſentment, if he have preſented 


— 


(a) Nota bene; 20 Ed. 3. pl. 12. 
7 Ed. 4. 20. 22 Ed. 4. 9. contra per 
Brian, Nc. 6 Ed. 2. pl. 16. 30 Ea. 


5 H. 7. 10. b. 15. 
rein Preſentment 34. 
(5) Note; The iſſue in tail may 
maintain an aſſiſe of darrein preſent- 
_ 4 V. 4. 8 of tenant 
in dower ſupra. 7. 10. 15. 1 
. Ed. 3. Darrein | ALAS 14 5 
Sir K. V. If the biſhop preſent 
by lapſe, pending which the church 


3 


14 Ed. Jo Dar- 


3. pl. 13. contra of tenant in dower. 


avoids, he in reverſion ſhall not have 
a quare imfedit, but darrein preſentmeits 
40 . 4. 

Note; The ſtatute Weftm. 2. gave 
a darrein preſentment to him in remain- 


der on a preſentment by the tenant 


in dower, by the curteſy, c. Con- 
tra, it ſeems where the anceſtor of 
him in remainder had not preſented. 
2ucre 20 Ed. 3. Darrein Preſentment 
13. And mention is to be made of 
his anceſtor's particular preſentments 
in ſetting forth his title. 


before; 
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before; and fo ſhall the guardian of the heir, if he haye 
. preſented before. 
35 H 6. bo. If a man uſurp upon an infant, and preſent, which in- K 
Nei. Vet all fant hath the advowſon by deſcent ; and afterwards the 
1 incumbent dieth, the infant ſhall preſent; and if he be 

L 32 J diſturbed, he ſhall have an affiſe of darrein preſentment, 
Affiſe 87. But if the infant purchaſe the advowſon, and preſent, and 
Dar. Prefent. 6. Afterward the church become void, and a ſtranger preſent, 
Shard z the hath and uſurp upon the infant, and then the incumbent dieth, 
apy arg the infant preſents, and is diſturbed by a ſtranger ; he ſhalt 
_ Pole not have (c) a darrein preſentment, but ſhall be put to his 

writ of right. 

(a) If the huſband and wife prefent unto an advowfon 
in the right of the wife, which is appendant unto a manor 
of the wife's, and after the huſband alien one acre, parcel 
of the manor, with the advowſon in fee, unto a ſtranger, 
and dieth, and the ſtranger preſents, and alieneth the acre 
unto another in fee, ſaving the advowſon unto' himſelf, 
and then the church voideth; the wife ſhall preſent ; and 
if ſhe be diſturbed, ſhe ſhall have an“ aſſiſe of darrein pre- 
ſentment; becauſe the advowſon was ſevered from the acre; 
but if the advowſon were appendant to the acre, then the 
wife ought to recover the acre before ſhe preſent to the 

advowſon. | 
3 And aſſiſe of darrein preſentment doth not lie for one A 
33 coparcener againſt the other, as appeareth M. 20 Ea. 3. 
they ſeem to and A. 15 Ed. 3. pl. 10. Pol. 34 . 


make a differ- 
ence, when the diſturbance is before the compoſition to preſent by turns, and when after. 


33 H. 6. 72, And if one defendant die in a darrein preſentment, the Þ 
The church 3 . . 

never is litigious Writ is good by the ſurvivor againſt the other. 

detwigy pores If a difturber preſent unto an advowſon, and the patron C 


ners; for if they 8 : n 
1 bring an aſſiſe of darrein preſentment, and pendent the writ 
the ord nary | 

ought to admit the preſentee of the eldeſt ; but contrary of joint. tenants. 34 Ed. 3. 16. 12 R. 2. 
Counterplea de Vouch. 433- 


— — _ * — = — 


3 


(c) See 35 H. 6. 63. Poft. 34. * Peſt. 36. F. 28 N. 3. 6. 17 
. KA z. 3. 
22 Eil. 3. G. and Co. Lit. 333. a. 363. 
ey he 
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the incumbent dieth, if the diſturber preſenteth anather 
- incumbent and dies; yet the patron ſhall have an aſſiſe of 


heir of the diſturber, per Journeys Accounts; and ſo if 

the diſturber preſent two or three times within the fix 
months, the very patron ſhall haye an aſliſe of 

ſentment upon the firſt diſturbance. 

D And it was provided befare the lord the king, the archbiſhops, 
biſbops, earls and barons, that for the future no affiſe of darrein 
preſentment be taken of prebendal churches, nar. of prebends. 

Hil. 19 H. 3- Vide poſt. 35. R. 


(b) Quare impedit. 
1 18 form of the writ of quare impadit far the king 


in the right of the crown is ſuch : 

The king to the ſheriff of Lincolnſhire, greeting: command 
W. archbiſhap, and R. that they permit us to preſent a fit per- 
\ fon to (e) the church of W. which is void, and belongs to our 
gift, and whereof W. archbiſhop, and R. unjuſtly hinder us, 
as it is ſaid: and unleſs, &c. ſummon, &c. the aforeſaid 
archbiſhop and R. that they be before us, &c, or befare our 
Juſtices of the bench, &c. | Cats 


darrein preſentment upon the firſt diſturbance againſt the 


darrein pre- 


This proviſe is 
taken away by 
Weſt. 2. 29- 


Vide Fitz. 
Nat. Brev. 25. 
Where a mau 
may have an 
aſſiſe of darrein 
preſentment, 


-there he may 


have a quare im- 
pedit, but not 

e contra, C. 

5 Part 102. In 


a quare impedit, 


the writ was ro the church; and the count of the advowſen of two parts 


For the king may ſue this writ, and every writ, in what 
court he will. | 


—̃— 


Infra. 47. D. 
48. E. 


(3) Note; The ſummons in this 
writ ſhall not be made at the church, 


— 


Note alſo; A writ brought by the 
king or queen is not unde gueritur, 


as it ſhall be in a right of advowſon, 
for in this writ the adyowſon is not 
_ demanded, but the diſturbance. is to 
be puniſhed for the damage done to 
the perſon, by Danby and other juſ- 
tices. 11 H. 6. z. . 
(e) Note; There needs not the 
name of the Saint, as, ad eccleſſam de 
Sancta M. de W. except there be more 
churches in the ſame vill, 9 Ek. 
Der 259. 13 H. 4. 872. 


that the defendant jute, Sc. 8 
Ed. 3. 1, 2. (as it is in the caſe of 
a common perſon) ; alſo if the words 


t dicitur” be omitted, the writ is 


good; yet ſee 38 Ed. 3. 33. That 


in the king's caſe it ſhall be ut d&. 


but in that of a common. perſon, in. 
all writs it ſhall be ut dicit, and if it 
be ut dicitur, the writ ſhall abate. 


17 8d. 3. 50. 74 | 


And 


— — 


- 
8 


Duarte impedii. * 

And if the king hath title to preſent unto an 2dvowſon, by p 
reaſon of the lands and temporalties in bis hands, of a biſhop. 
rick, or abbey, or guardianſhip of an heir, then the writ is: 
The king to the ſheriff of Lincolnſhire, greeting: Command 


W. archbiſhop, that he permit us to preſent a fit perſon to th; 


church of W. which is void, and belongs to our gift by reaſon 
(a) of the biſhoprick of Canterbury being lately vacant and i 
our band; and whereof the ſame archbiſpap unjuſtly hinder; 
us, as it is ſaid, &c. 

And if it be unto the prebend, then thus: Td the prebeni 
of I. in the church, &c; which is void, &c. by reaſon of the 
biſhoprick, &c. And if it be by reaſon of ward, then the 
writ ſhall be; which is void, and belongs to our gift by reaſm 
(b) of the wardſhip of the land and heir of T. ſome time earl 
of A. deceaſed, who held of us in chief, being in our hands; 
and whereof the aforeſaid, &c. unjuſtly hinders us, &c. 

And if it be by reaſon of wardſhip by occaſion of ati. 
other wardſhip, then the writ is; which is veid, and b.. 
longs to our gift by reaſon of the wardſhip of the land and heir 
of J. T. being in the. hands of Lord E. ol king of England, 
eur father, by reaſon of the wardfhip ef the land and her 
of S. of C. ſome time Earl of Glouceſter, decegſed, of whon 
the ſame J. held his land by knights ſervice, being in the hand; 
of our ſame father; and whereof the ſame, &c. unjuſtly bin- 
ders us, as it 15 ſuid. | 

And by the regiſter the king ſhall join with another per- 0 
fon in a guare impedit ; and the form of the writ is ſuch (c): 


— 


(a) Ratione Epiſcopat', i. e. Tempo- 
ralium Epiſcopatus. 
Brief 679. ratione Abbatiæ vel Epiſc o- 


(c) It is held by ſome, there is a 
diverlity, viz. Where the king has 
part of a thing ratione prarozative; 


15 Ed. 3 F. 
But if it be 


patus. 39 Ed. 3. 21. 
by alienation without licence, the 
writ is general, and the count ſpe- 
cial. 14 Ed. 3. Quare impedit 54. 
(5) A writ was brought by the 
queen in the like caſe, Ratione minor” 
tat” I. filii & heredis S. in cuſtod? 
reginæ exiſſen de qua pred? S. terrom 
ſua" tenuit in capite, where by the 
count it appeared, that he held of one 
C. who was the queen's ward, and 


yet held good. 24 Ed. 3. 54. 


there, if it be intire, he ſhall have 
the whole, as if one of the obligees 
be felo de ſe, or outlawed, the king or 
his aſſignee ſhall have the action ſole; 
but if he has title to a parcel or part, 
by another, there the king may join, 
as if an obligation be made to a cul- 
tomer for cuttoms, c. there the 
king and the cuſtomer ſhall join. See 
8 Ed. 4. 4. 4. 24.6. 19 H. 6. 47. 
a. 10 H. 4. 3. Dyer 95. Pof. (or 
Lib. Parliament.) 288. 

The 


Ynare impedit. 
N. ting to the ſheriff, &c. Command R. of C. that jufth, 
Kc. he permit us and P. of T. to preſent a fit perſon to the 


the land and heir of I. who was the wife of T. F N. who 
hell of us in chief, deceaſed, being in our hands, belongs to the 


church of K. which is void, and by reaſon of the wardſhip of 


gift of us and of him the ſaid P. of T. and ubere the afore- 


ſaid, &c. unjuſtly hinders us and the beforementioned P. of T. 
&c. | 

But now the common opinion is, that the king ſhall 
have the whole preſentment alone, and alone ſhall have 
the ation. But methinks that it ſtands with reaſon, that 
the king and the other join; as in a popular action the 
party ſhall ſue for the king and for himſelf, and the words 
of the writ are, Who ſues as well for the lord the king as for 
himſelf, &e. and that in an action of debt, c. and by 
the ſame reaſon the king may ſue for himſelf and for the 
party. And the common experience is, that a man ſhall 
hold lands in common with the king, and alſo chattels: 
and by the ſame reaſon they may have the preſentment or 
advowſon in common. 
H Andifa man be diſturbed to preſent unto a parſonage, 
then the writ ſhall be (a), Command, &c. that he permit 
him to preſent, &c. to the church, &c. for the word ecche/ia 
is always intended a parſonage. And if it be a vicarage, 
then the writ is, That he permit him to preſent to the vicar- 
age. And if it be a prebend, then, to the prebend; and if 
a chapel, to the chapel; and ſo he ought to (5) name the 
advowſon as it is, Cc. 8 H. 6. 22. 
A A man ſhall not have a quare impedit de advocat” medieta- 
B tis, nec de medietat” advocationis, &c. And if one man hath 
the nomination unto an advowſon, and another hath the 
preſentation, if he name his clerk, and he who hath the 


44 Ed. Quare inpedit 76. 21 H. 6. 2). 


* 


11 Ed. 3. 
Br. quare ia. 


See 20 H. 4. 3. 
contr. and 


9 H. 6. 60. 


contr. but not 
Jointly. | 


3 
infra C. D. H. 


(a) And Note; Such writ was at 
the common law. 14 H. 3. Quare 
mmpedit 18 3. ad capellam. 2 H. z. 

rants 89. ad vicariam. | 
) In a guare impedit præſentare ad 

rclefiam, it is a good plea to the writ, 


5 Ed. 3. 60. 
8 H. 6 


We 
* 


that it is but a chapel ; for eccleſa 
ſhall be intended a pariſh church. 
22 Ed. 3. 2. a. 12. a. 


32. @. 37. a, 12 H 
Brief 870. & infra E. F. p 1 


pre- 


 Quare mpedit. 


preſentation preſent (c) another clerk z he which hath the 
nomination ſhall have a quare impedit, and the writ ſha! 
be, That he permit him ie prefent, &c. and in his (d) count 
he ſhall ſet forth the ſpecial matter, and it ſhall be 
good. | 

(e) And ſa if a man hath a chantry, which is a dona- C 
tive by letters patent, and he give the ſame unto a clerk, 
who is diſturbed by another, or another doth preſent to 
his chantry, or giveth the ſame, by letters patent; he 
which hath right ſhall have 2 guare impedit of that dona. 
tive; and the writ ſhall be, That he permit him to preſent, 
&c. to the chantry, &. and in the count he ſhall ſet forth 
the ſpecial matter. See 14 H. 4. 11. | 


And if a biſhop be diſturbed to preſent where he ought D 
to make collation, the writ ſhall be, That he permit him t1 
preſent, &c. and he ſhall count upon the collation, (a) 

(% And ſo if the king be diſturbed to collate by his | 
letters patent unto his free chapel, he ſhall have a guar: 
impedit, and the writ ſhall be, That he permit him io preſent, 
&c, to the prebend in his free chapel, &c. 

And a quare impedit lieth of a priory, or of an abbey; } 
and the writ ſhall be, That he permit him to preſent to (e 


14 H. 4. 36. b. 


(e) See accordingly 1 H. 5. 1, 2. 
4 Ed. 3. 69. 21 H. 6. 17. a. and 
he ſhall have a writ to the biſhop to 
admit the preſentee whom he has 
named to another, whether the writ 
be brought againſt him who had the 
preſentation, or againſt a ſtranger ; 
yet fee 24 Ed. 3. Brare impedit 27. 
and 2 R. 3. Quare impedit 102. that 
It lies not for him who has only the 
the nomination. 

(4) See accordingly 22 Ed. 4. 22. 
. I4£Ed. 4. 2.6. and 14 H. 4. 11. 
the writ uod permittat nominare was 
abated by award in the like caſe. 

(e) A quare impedit of a chantry 
ought to ſhew in what church or 
chapel the ſame is. 12 H. 4. 19. 
See Lib. Intr. 499. | 

A quare impedit lay of a chapel at 
common law. 24 H. 3. 2uare impe- 


dit 183. And ſo it did of a prebend. 
13 R. 2. Brief 643. 

Note; A quare impedit of a pre- 
bend muſt be brought in the county 
where the cathedral church is, and 
not in the county where the body cf 
the prebend lies. 15 Ed. 3. Brig 
235, 643. 

(a) See 16 Ed. 3. Brig 660. 
Raft. Ent. 501. 17 Ed. 3. 64 

() See 13 H. 4. Brief 870. 
where eccle/ia ſhall be intended a pa- 
rochial church. See 16 Ed. 3. Brif 
660. ant. H. 

(c) Note; A priory may be paro- 
chial and preſentative, and then the 
writ may be, ad eccle/iam. 13 H. 4 
Brief 870. 18 £4. 2. Brief 8:8. 
and Treſpaſs 237. 


» tm wm o _ 


tht priory or abbey, &c, See the 


Dare impedit. 3 3 


book of Entries 59. and 


18 Ed. 3. Quare impedit accordant 151. 

G And there is another form of writ, That he permit him 
to preſem to the church of the houſe of Saint Martin of 
Briſtol, which is void, &c. and ſo of an hoſpital, and the 


like. Vide Lib. Entr. 506. 


H And a man ſhall not have a guare impedit if he cannot 
alledge a preſentment in himſelf or in his anceſtors, or 
in another perſon, from whom he claimeth the advowſon, 


| 


K 


L 


and that in his count, if it be not in ſpecial caſes: as if 


21 Ed. 4. 2, 3. 


a man at this day erect a church parochial by a licence 2 fl. 7. 8. 


of the king, or other chantry, which ſhall be preſentable, 


Keble ac. 


e. if he be diſturbed to preſent to the ſame, he ſhall 
have a quare impedit, without alledging of preſentment in 


any perſon, and ſhall count upon 


the ſpecial matter. 


(d) And if a man doth recover an advowſon againſt Pod. 36. 
another in a writ of right, when the church voideth he 
ſhall preſent, and if he be diſturbed, he ſhall have a guare 


impedit, and alledge the preſentment in him againft whom 


he recovered, without alledging 


any other preſentment. 


And a man ſhall have a guare impedit, and alledge a pre- pot. 35. 0. 


ſentment by his proctor, and it 


ſhall be good, without 


alledging a preſentment in himſelf: Quad vid. 17 Ed. 3. 


(e) And if an abbot hath been 


out of mind, and afterwards the abbey is diſturbed, he 


parſon imparſonee time 


29 
8 


Part 47. 


of whom the advowſon is holden ſhall preſent, and if 
diſturbed, ſhall have a quare impedit, without alledging of 
any preſentment in the count, but ſhall ſhew the ſpecial 


matter. 


(f) If coparceners make partition to prefent by turns, Ant. 32 0. 
and fo do, and afterwards the younger ſiſter die, her heir 5 


within 


(4) See 14 Ed. 2. Quare impedit 
171, 172. where he may have a /cire 
facias on the judgment for the diſturb- 
ance, but that on the judgment in a 
writ of right, he had ſeiſin delivered 
by the ſheriff; yet for that he can- 
not have ſeiſin of the church without 
à preſentment; when the church 
avoids, he ſhall have a ſcire facias for 


Vor. I, 


* 


the preſentment. 15 Ed. 2. Juare 
impedit 172. | 

(e) In a guare impedit, the plaintiff | 
ought to declare that the preſentment 
was made in time of peace. 18 Ed, 
2. Quart impedit 175. Ant. 31. 

(J) See 21 Kd. 3. 32. If the 
king has an advowſon in common, 
or with another, as by reaſon of non- 


I age 


33 


31 Ed. 3. 


Quare impedit 2. 


55 H. 6. 9. 
yer 322. 


21 Ed. 3. 
Br Quare impe - 
dit 73. 


16 H. 7. 8. 
3 Cro. 196. 
18 Ed. 3. 22. 
24 Ed. 3. 29. 
39 Ed. 3 21. 
See 34 P. 


Quare impedit. 


within age, and in ward to the king, and afterwards the 
church void two or three times during the nonage of the 
heir, who is the king's ward; the king ſhall preſent, and 
if he be diſtmibed, he ſhall have a guare impedit alone, as 
it appeareth Mich. 22 Ed. 4. But, ſaving the opinion 
of the book, I conceive the law to be otherwiſe; becauſe 


the inheritance of the preſentment is (a) ſeveral, Cc. (3) M 


And if two ſiſters be, and have an advowſon which be- 
cometh void, the eldeſt ſiſter ſhall have the firſt preſent- 
ment; and ſo the huſband of the eldeſt ſiſter (if he be te- 
nant by the curteſy of the advowſon) ſhall have the firſt 
preſentment ; and the tenant in dower ſhall have but the 
third preſentment, Oc. 


(c) If the king have an advowſon in fee, which voids, N 


and during the avoidance the king granteth the advow- 
ſon in fee, the king ſhall not preſent to this avoidance: 
but if the king have an advowſon by reaſon of the tem- 
poralties of a biſhop, and during the avoidance the king 
reſtore the biſhop the temporalties, yet he ſhall preſent 
unto the advowſon, and not the biſhop, for this avoid— 
ance, 


(d) If the heir ſue his livery and hath it, yet the king 0 
ſhall preſent unto an advowſon which became void during 


age of an infant who has title to pre- 
ſent by turn, or otherwiſe, the king 
by his prerogative ſhall have the pre- 
ſentment on every avoidance, as long 

as any of the lands are in his hands. 
See 21 Ed. 3. 27. The king made 


title only to the fourth avoidance by 


reaſon ef wardſtip of the parcener, 
after partition made, 

(a) But if the king's tenant dies, 
having iffue three daughters under 
age, the king hall have all the pre- 


ſentments. See 31 Ed. 3. Juare im- 

pedit 100 38 H. 6. 9. 22 Ed. 4. 
9. 20 Ed. 3. Qua ee 65. 
s Ed. 3. 12. 34 H. 6. 


X (6) Vide Pef. 34. (O. 15 . 
3. 23. 

(e Fide contra. Except there are 
ſpecial words of the avuidance. 16 Ul. 


7. 8. - Dyer 282. 102. 4. 348. 4. 
and ſee accordant 18 Ed. 1 
but contrary in the = of a common 
perſon. 11 H. 4. 6. and an 
avoidance fallen is 5 grantable by 
a common perſon. Dyer 283, 348. 
See Stamf. Prerog. 44. 46 Kd. 3. 
Grants 50. 18 Ed. 3. 22, Oc. inmarg. 
(4) Note; If the king be ſeiſed of 
a manor to which an advowſon is ap- 
pendant, whereto he has no right of 
ſeiſin, and afierwards there is an ouſter 
le main cum exitivus ; if an avoidance 
happens in the mean time, and the 
king has preſented, the incumbent: 
ſhall not be removed; but if he has 
not preſented, he ſhall have the avoid- 
ance. See 5 Ed. 3. 6. 4 Zd. 3. 2. 
18 Ed. 3. 21. 24 Ed. 3. 28, 29. 
27 La. 3. 81, 89. 39 Ed. 3. 21: 
the 


| Quare impedit. 


33 


the time that the advowſon and land were in the king's 


hands. (e) 


(F) If a man be ſeiſed of an advowſon in groſs or in 
fee appendant unto a manor, and the advowſon void, and 
Q he dieth, his executor ſhall preſent, and not the heir, (g) 


24 Hf. 8. 
Dyer 4. . To 
Part 3. | 


becauſe it was a chattel veſted and ſevered from the 


manor. 


And if a man be diſſeiſed of a manor unto which 
an advowſon is appendant, and the advowſon become 
void, the diſſeiſee may preſent and have a guare impedit, 
R although he hath not entered into the manor. 


50 Ed. J- 26. 
ac. Vid. af er 

34 K. aid 35 A. 
29 Ed. 3. 5. 


But if tbe 4 3. 89. 


biſhop die, and the advowſon happen void before his 
death, the king ſhall preſent unto the ſame by reaſon of 


the temporalties, and not the biſhop's executors, 
39 Ed. 3. 21. 

(5) So if a man have a manor unto which an advowſon 
is appendant in fee, and the church void in the father's 
time, and the father die, and his heir in ward to the king, 
the king ſhall have the preſentment, 


2. Preſentment 10. 


27 Ed. 3. Eſloppel 240. 


8 Ed. 


2 H. 4. 19. 
40 Ed. 3. 14. 
after 44 K. 
143 E. 


18 Ed. 3. 21. 


Contr. 39 Ed. 3. 21. 


(a) Guardian in ſocage of a manor unto which an ad- 
vowſon is appendant, and the church void, the heir ſhall 
preſent, and not the guardian, becauſe he cannot account 


for the ſame. 


If the king grant unto an abbot and his ſucceſſors, that 
the monks ſhall have the temporalties during the vaca- 


tion; now if the advowſoa happen void during the vaca- 
tion, the monks. ſhall preſent to the ſame. 


Ed. 3. 


Ed. 3. 6 
Mich. 30 e 


(e) See 18 Ed. 3.22. 46 Ed. z. 
Grants 50. 6 Ed. 2. Preſentments 9. 

(f) See 21 H. 7. 21. 44 Ed. z. 
3. 21 H. 6. 9. 33 H. 6. 33. 9 Ea. 
4. 39. 

(g) See 9 H. 6. 33. 4 Ed. z. 2. 
contra. 39 Ed. 3. 21. contr. ſed 44 Ed. 
3. accordant, 

% Note ; Though the fix months 
Paſs in the father's life-time, the king 
ſhall have the preſentment againit 
the biſhop, if the church be no: full. 
18 . 29 Ed. 3. $. 
Where the king grants the advowſon 


I 2 


to A. till his full age, and the church 
avoids, during the term, and after- 
wards the heir preſents, and comes of 
full age, before the church 15 full, 
the king ſhall have the preſentment. 
(a) It ſeems, the preſentment ought 
to be 1n the name of the heir, and yet 
a guardian ia a guare :mpedit againſt 
him may make title againſt the 
ſtranger in right of the heir, and alſo 
have a writ to the biſhop thereupon, 
but he cannot maintain 2 giuare imp » 


dit. 29 Ed. 3. 55 14, 22. 27 Ed. 
Jo 89. Aa. 8 Ed. 2. Prejentment 10. 
The 


| Robert de Kel- 


33 


The preſentation to the vicarage doth of common 4 
right appertain unto the parſon; but he may grant the 
ſame to another by aſſent of the patron and ordinary, 

The heir in tail ſhall not have a preſentment fallen in 
the life of the tenant in tail, but the executor of tenant in 
(5) So the termor ſhall have the preſeatment which 3 
happeneth during the term, although he hath not preſent- 
ed during the term to the advowſon, &c. 

(e) The king may repeal his nomination or preſenta- ( 
tion, but a common perſon cannot do ſo, And the king 0 
ſhall have a writ unto a biſhop to induct one into a pre- 
bend which the king hath given unto him; and to give 
him a ſeat in the quire, and a place in the chapter- 


_ Poſt 34. 


34 


But in the caſe 
of a donative, 
the heir, and 
not the executor 
ſhall have ſuch 
preſentment. 

2 Will. 150. 

7 H. 4+ 32+ 
Dyer 260. 

25 Ed. 3. 47. 


tail, 


ley's Cale, 


houſe. 


And a man ſhall have a quare impedit of an hermitage, E 
and a writ to put him into corporal poſſeſſion. 

(d) If the king recover by quare impedit, and after. 
wards ratify the eſtate of the incumbent ; yet at the next 
avoidance the king ſhall preſent, becauſe his recovery and 
judgment for him was not executed. 
free chapel of the king, where the dean ought to give the 
prebends, if he do not collate within ſix months unto 
them, then the king ſhall preſent by lapſe to them as 


ordinary. 


If an advowſon be void by ſix months, at which time 0 
the king is ſeiſed of the temporalties of the biſhoprick, 
the king ſhall preſent to this advowſon, as the biſhop 
ſhould do; and the king ſhall have a guare impedit of the 
ſub-deaconry of York, which voided when the temporal- 
ties of the archbiſhoprick were in the king's hands ; and 

the writ ſhall be, That he permit him to preſent ; and yet 


— 


Quare impedit. 


T. 9 Ed. 3. Ina 


«a « 


— 


(5) See 9 Ed. 3. 10. 19 H. 6. 

. 21. 

(e) The king may repeal his pre- 
ſentment, although the clerk be in- 
ſtituted, provided he be not inducted. 


25 Ed. 3. 47. a. 38 Ed. 3. 49. But 


a common perſon cannot repeal his 
_ preſentation. Dyer 292. 4. 


— 


A patron neverthel:/s may preſent ſe- 
weral fer/ons accumulative ty, and thert 
ſpall be room for fleaſing the biſhop. 
Lindwood de Jure Patronatus, cap. I. 
See 14 Ed. 4. 2. 

(4) See a good caſe that accords 
herewith, 18 Ed. 3. 21. and ſee 
9 Ed. 3. 20. 


Nr 1 


the 


are impedit. 34 
the king ſhall give this ſub-deaconry by his letters 

H Where partition is made betwixt coparceners by li- 31 4. 3. 
cence of the king of an advowſon in a court of record, 

i in the common pleas, and afterwards the coparcener 

who hath the next turn dieth, her heir within age and in 

wird to the king, and the church void; the king fhall 

have a ſcire facias againſt the other coparcener, c. upon 

that partition, and yet he was a ſtranger to the parti- 

tion. | 
I (a) If two coparceners make partition to preſent by 6 xa. 3. | Q. 

turns, although that one of the coparceners do afterwards imp. 39 

uſurp upon the other coparcener, and preſents in her turn, 

that preſentment ſhall not put her out of poſſeſſion, but 

ſhe ſhall have her turn when it falls again, and ſhall have 

a quare impedit, or a ſcire facias upon the compoſition if it 

be upon record, if ſhe be diſturbed for to preſent,” &c. 

K (6) If a biſhop make a collation, and before induction 
or inſtallation dieth, and the king ſeizeth the temporalties 
he ſhall have this preſentment, becauſe that the church 
is not full againſt the king, until the parſon or prebend 
be inſtalled or inducted, 

(c) If a parſon have a parſonage, and afterwards doth 
take another benefice without diſpenſation; now the firſt 
benefice is void, and the patron thereof may preſent, for 
this avoidance is called ceſſion. 

(4) If in time of vacation of an abbey or priory, a Br. Preſentment 
church happen void, which is of the patronage of the 2 
abdot or prior, and a ſtranger doth uſurp and preſent 


3 
O 


8 
7 


5 24 Ed. 3. 33. 


(a) See 12 Ed. 3. 9. 13 H. 8. 14. (c) See 4 Co. 74. 6. 11 H. 4. 37. 
22 Ed. 4. 9. 27 H. 8. 111. 60. 91. 5 Ed. 3. 9. 
(%) See 38 Ed. 3. 3, 4. And ſo (4) See Co. Lit. 263. 3. Weſt. 2. 
It is of his tenant who dies before his c. 5. 
clerk is inducted. 38 Ed. 3. 9. a. If a parſon be admitted and inſti- 
If the king has a preſentation pro hac tuted by the biſhop, he is parſon 
vice, and his clerk dies after inſtitu- againſt every common perſon before 
uon, and before induction, the king induction, and has the cure of ſouls, 
ſhall preſent. 18 Elis. Dyer 343. and ſhall have the profits before in- 
See per W. W. 22 H. 6. 27. 21 duction. 31 Ed. 3. 4. by Kirton and 
- 4. 34. 38 Ed. 2. 41. 11 H. 4. Moreton. (Sed quære per W. B.) 


I 3 there» 


34 


® 24 Ed. 3. 26. 
See Co. Lit. 


20 Ed. 3. 21. 
Ant. 33 N. 


5 Ed. 3. 6. 


14 Hf. 6. 24. 
Newton, fe me is 
diſturbed and 
taketh huſbard, 
the church void, 
the huſband pre 
ſents, the ſame 
ſhall veſt the 
right in the 
wite. 


(F) the king leaſeth the manor unto him who tendered 


Juare impedit. 


thereunto; this uſurpation ſhall not prejudice the ſuc. 
ceſſor*, but at the next avoidance of the ſaid church he 
may preſent, and have a guare impedit ; but otherwiſe it is 
if an uſurpation ſhall be had in the time of his predeceſſor, 
for that ſhall put the ſucceſſor out of poſſeſſion, if the fix 
months be paſt. 

If a vicarage happen void, and before the parſon pre. N 
ſent, he is made a biſhop, &c. yet he ſhall preſent unto 
this vicarage, becauſe it was a chattel veſted in him. 

(e) The founder of a priory ſhall have a guare impedit 0 
azainſt the ſubprior and the convent, if they diſturb him 
to preſent to an advowſon which belongeth to the houſe, 
if it void during the vacation, where the founder ought 
to have the temporalties during the vacation. P. 9 
Ed. 3. 

If a man traverſe an office found of a manor unto P 
which an advowſon is appendant, and upon the traverſe 


the traverſe without mentioning the advowſon, and after- 
wards the church void, he who tendered the traverſe ſhall 
have the preſentment, if the traverſe be found for him. 

If a feme be aſſigned the third part of a manor unto Q 
which an advowſon is appendant in dower, ſhe ſhall have 
the third preſentment. 

If the patron be outlawed in treſpaſs, and the church R 
void, the king ſhall preſent, becauſe of the outlawry (a). 

(a) (5) If a feme purchaſe an advowſon, and take a 5 
huſband, and the church void, and the ſtranger doth pre- 
ſent, and the huſband ſuſfer an uſurpation, c. by this 
uſurpation the wife ſhall be out of poſſeſſion after the ſix 
months paſt ; and ſhe ſhall be put to her writ of right of 
advowſon, if ſhe have preſented before; and if ſhe have 


. 


— 


(e) The patron of an abbey pre- without mentioning the advowſon, 

® ſentative brought a guare rmpedit the king ſhall have it. 29 Ed. 3. 18. 
' againſt the ſuperior (prior) and (or 98.) 

11 Ed. 3. Quare impedit (a) See 26 AJ. pl. 71. 4 Ed. 6. 

. 13> 


Convent. 


(J) For 


amounts to a reſtitution, but if the ante 31. I. Ves. 2. c. 5. 194.6. 
king ſeizes a priory alien, and leaſes 40. 22 H. 6. 26. 43 £4. 3. 15: 


the priory to farm during the war, 22 Ed. 4. 9. 


1 1 
in that caſe the leaſe (5) 1 Ed. 2. Quare impedit 43. 


not 


Quare impedit. 


not preſented, ſhe is without recovery: but otherwiſe is 
it, if the feme ſhall, have an advowſon by deſcent or by 
courſe of inheritance. 

If an infant or a feme covert do not preſent within ſix 
months, the biſhop may preſent for lapſe (c). 

(e) One joint-tenant, or tenant in common, ſhall not 
have a quare impedit for the advowſon which they have in 
common, or in jointure, if ore of them preſent ſolely 
againſt his companion. But if two (4) coparceners can- 
not agree in the preſentment, the eldeſt filter ſhall have 
the firſt preſentment, and he who hath her eſtate ſhall 
have the firſt preſentment; and if he be diſturbed by the 
other coparcener, ſhe or he who hath her eſtate ſhall have 

a quare impedit againſt the other (e) ſiſter; and the co- 

parceners, and thoſe who have their eſtates, ſhall preſent 

as coparceners ought to do, ſcil. the eldeſt firſt, and then 
the middlemoſt, and then the third, and then the fourth, 
and ſo as they ſhall be of age, Cc. 


not agree the eldeſt ſhall preſent, and it ſhall be her turn: others contrary. 
b. 1 Term Rep, C. P. 411. | 


T 


U 


X If an infant have a manor unto which an advowſon is 
appendant, and ſuffereth a (/) uſurpation when the 
church becometh void, and afterward at fuil age grants 
the manor in fee, and afterwards the church become void; 
the infant ſhall preſent, and not the feoftee of the manor, 
for the advowſon was ſevered by the uſurpation; and yet 
the infant may preſent to the ſame. 

If the king's tenant hath title to preſent unto an ad- 
vowſon, which is void, and the ſix months paſs; and 
afterwards the king's tenant dieth before the biſhop pre- 


ſenteth for lapſe, his heir within age, and in ward to the 


A 


Os 
CD 


34 


75 H. 8. 

Dyer 55. Ad- 
vo wſon deſcends 
do two coparee- 
ners, one of full 
age, and the 
other within 
age, the guardian 
marrieth the 
eldeſt, the church 
vo d, he preſeats 
in bth their 
names, the 


youngeſt cometh - 


of aze Some 
are of opinion, 
that ii they do 
Co. Lic, 166. 


Poſt. 35. M. 


135 ] 


18 Ed. 3. 21. 
Ante 33» R, 


—_ — —_—___ — 


( Vide po. 35. 6 Ed. 4. 10. like caſe. Vet if the king was fo 


p 27 H. 8.11. 34 H.6 40. ſeiſed, and granted the manor cm ad- 
ö. (4) See 9 Eliz. 333. a. Bro. Pre- ꝛecalione, at che next turnahe grantee 
ſeniment al Egliſe 5 3. 34. 56. 40. ſhall preſent; per cur'. Fur it as 
ö. (e See Doctor and Stadent 116. 5. not made diſappendant by the King's 
ante 33. B. | uſurpation | 
(Y See accordant adjudged, 16 See 16 Ed. 3. Bra. Prefent"#t 


Ed. 3. F. Suare impeait 67, Bat 


60. That an infant ma; prelent - 
contra by Darby, 


33 H. 6. 13. in the : 


= -- Quare impedit. 
king, the biſhop ſhall not preſent for lapſe, but the king 
ſhall have this preſeatment by reaſon of the wardſhip. 
P. 18 EA. 3. 
If tenant in tail of a manor, unto which an advowſon 
is appendant, diſcontinue the manor in fee with the ad- 
vowſon, and after the diſcontinuor granteth the advowſon 
unto another in fee, and afterwards doth re-infeoff the 
tenant in tail of the maiior, who dieth ſeiſed of the ma- 
nor ; his heir ſhall preſent unto the advowſon, when it 
ſhali happen void : and if he be diſturbed, he ſhall have a 
guare impedit, becauſe he is r2mitted unto the manor, and 
hath not remedy to come to the advowſon. 29 H. 6. 
Duare impedit 79. 
The defendant in a quare impedit may ſue a quare impedit ( 
againſt the plaintiff, if his clerk be not admitted nor in- 
ſtituted: And if the plaintiff's clerk be inſtituted and in- 
ducted pendent the writ, it ſhall not abate the plaintiff's 
writ; but in that caſe if the defendant recover againſt the 
plaintiff, be ſhall avoid the plaintiff's clerk ; and ſo if the 
defendant's clerk be admitted pendent the writ againſt 
him, if the plainuff recover, he ſhall avoid the defendant's 
clerk: but if the clerk of che defendant were admitted 
and initituted at the time of the purchaſe of the writ, and 
the plaintiff purchaſe the writ only againſt the patron, not 
naming the incumbent; alttough the plaintiff recover, 
he ſhall not avoid the defendant's clerk, becauſe he might 
have named him in the guare impedit. 

Ik a ftran er do preſent unto an abbey or priory which D 
is eligible by the convent, and his clerk be inftituted and 
inducted; gueere how this wrong may be after redreſſed 
and reformed. See 22 H. 6. 25, &c. 

20 Eliz. 11, If a man have a chapel or chantry which is donative by k 
OR letters patent, and he (a) once preſent unto the ordinary 
inducted. his clerk to the chantry, he ſhall never after collate, but 
ought to preſent unto the biſhop; and if he do not pre- 
ſent within ſix months, the ordinary ſhall have advantage 
of the lapſe. See 22 H. 6. 26, Cc. 


— 


(a) It is otherwiſe if a ſtranger does it alone. 22 H. 6. 25, 26. 
Vide poſt. 42. 


A pre- 


G 39. 


See 5 Ed. 4. 9. 


| Quare impedit. 


F A preſentment made by a ſtranger unto an advowſon 
which is appropriated unto an abbey, be the preſentment 
in the time of vacation, or in the time of the abbot, is 
void, although that the clerk be inſtitvted and inducted: 
but if the abbot himſelf preſent unto the (5) biſhop kis 
clerk to an advowſon which is appropriate to his houſe, 
this preſe::tment doth diſappropriate the advowſon, and 
make it preſentable after ; and if he do not preſent within 
fix months after every avoidance, the biſhop ſhall preſent 
for lapſe. The biſhop ought to preſent his clerk for 
whom. it is firſt found by a jure patronatus. See 34 H. 6. 


Poſt. 48. K. 


H The biſhop ſhall have the advantage to preſent by lapfe, 1 H. 7. 9. 
where the church doth become void by reſignation or de- 
privation, without giving (a) notice thereof to the patron. 
1 H. 7. 9. Bre. 
1] Where the biſhop doth refuſe the clerk of the patron 
for non-ability, or for crime, he ought for to give (a) 


12 & 13 Ed. 
Dyer 293. e. 
237. 


Notice, &e. 


Doctor and 
Student 177. 
12 Ehz. 


notice Dyer 293- 


— 


(5) So that it ſeems the preſent- 
ment without inſtitution, Yc. is a 
diſappropriation. 11 H. 6. 32, 33, 
22 H. 6. 28. 

See P.owd. 500, 50 Bro. Ruare 
impedit 38, 111. 38 H. 6. 39. 

(a) Nor ſhall lapſe devolve to the 
king without notice. See alſo touch - 
ing notice, 7 Blix. Dyer 2, 5 Ed. 4. 
9. 1H. 7.9. Bre. Notice 6 Y 29. 
and 14 H. 7. 21. A diverſity where 
the patron is a layman, or not. Alſo 
15 H. 7. A diverſity where it is of a 
matter whereof the patron may take 
notice, or not. 

(Sir M. H) Note; No lapſe ſhall 
de without notice, although that the 
church be declared to be void, for that 
the incumbent was mere laicus. Dyer 
293. Pickering's Caſe, in the caſe of 
a layman. In the caſe of death the 
fix months ſhall be computed from the 
time of the death, and where the pa- 
tron preſents, and the biſhop refuſes 
ſer non-ability, the biſhop ought to 


give notice of the fix months: yet if 
the patron does not preſent within 
ſix months from the time of the death, 
(and in that caſe, not from the time of 
notice of the refuſal) the lapſe ſhall 
incur. Dyer 327. 6. Sc. for the 
church of Haughton. And ſee there, 
that notice ought to be given at the 
church door, if the patron cannot be 
perſonally found. Dyer 346. Baror's 
Caſe. And for the form of a public 
intimaticn of deprivation for not read- 

ing the articles, ſee Dyer 359. 
(Sir V. V.) The ſtatute 24 F. 
8. of reſidence, cap. 2. If one has a 
benefice with cure of eight pounds va- 
lue, and takes another, the firſt ſhall 
be void as if he were dead, Here 
the biſhop need not give notice to the 
patron, becauſe it is void by the ſta- 
tute, by Dyer and Wefton; which 
Brown denied, and ſaid, that the notice 
remained at common law, and by the 
common law the biſhop ſhould give 
notice of the ceſſion where one _ a 
3 


35 


See 13 E. 4. 3- 


11 H. 4. 80. 
38 Ed. 3. 3. 


on 10 Part, 


234+ 
38 £4. 3. 36. 
Co. Lit. 246. a. 


17 Ed. 3 6c. 
Fitz. Quare im- 
pedit 68. 


ſent for lapſe; but after the ſix months paſt, the patron 


damages for their ſeveral preſentments and wrongs 


Quare impedit. 
notice thereof to the patron, otherwiſe he ſhall not pre. 


ſhall have a writ to the biſhop, if the church do remain 
void, and the biſhop hath not coljated thereunto, 

The chancellor of England ſhall preſent unto all the K 
king's churches which are under the ſum of twenty marks 
by the year, which are in the king's gift, and in the right 
of the crown: but if the king hath them by any other 
title, thea the chancellor ſhall not preſent unto them, 

The death of one plaintiff, nor the nonſuit of one plain. |, 
tiff, ſhall not abate the writ, but he ſhall be ſevered. 


Where an infant hath an advowſon by deſcent, and the \{ 
church voideth, and he who hath title paramount doth 


uſurp, and preſent unto the ſame church, and the fix 
months do paſs; he is remitted by this uſurpation, and 
the infant out of poſſeſſion, and without remedy by that 
uſurpation. - 

If a man hath an adbonia. and the church doth be. N 
come void, and two ftrangers do ſeverally preſent their 
clerks to the biſhop to that advowſon ; the patron ſhall 
have divers quare impedits againſt them, if he will, and 
ſhall have ſeveral judgments, and ſhall recover ſeveral 


done. 

If a man maketh another his proctor, to preſent unto 0 
all his adrowſons, and to do feveral things for him; if 
the proctor preſent, as proctor unto him, unto an advow- 
ſon unto which he hath right to preſent in his own right, 
that preſentment ſhall put him out of poſſeſſion of the ad- 
vowſon, and ſhall give the poſſeſſion to the other. 

In a quare impedit for the king, although the defendant ? 
hath a writ unto the biſhop againſt the king, the king may 


—— 


plurality, Sc. 7 Eliz. 116. See Here the biſhop ſhall not give notice 
2 Will. 174. 


Burr. 1504. 
26 H. 8. 


be certified by the biſhop into the ex- law before, by Der and /e, 
chequer for noa-payment of tithes, 7 Eliz. which Brown expreſsly agreed, 
that % /af0 the church ſhall be void. (denied) ut ſupra. 


1 £1. Rep. 490. 3 to the patron of this avoidance, be- 
cauſe a newer avoidance is given by 
If any ſpiritual perſon the ſtatute, than was at the common 


have 


| Quare impedit. 35 


have 2 new quare impedit againſt him of the ſaid avoidance, 
and make other title. 

Q If prior and convent ought to chuſe the abbot, and See 1x Ea. 4. 
name him to the patron, and he to preſent him to the r 
biſhop, and they chuſe one for abbot, and name him to the 
patron, (a) and the patron doth preſent another to the 
biſhop z they may ſue in the ſpiritual court for remedy, 
as it is ſaid, H. 11. Ed. 3. Tamen quare; for it ſeemeth 
they are enabled to ſue at the common law, as well as 
they are enabled to chuſe and name the abbot, As the 4 x4. 3. 28. 
prior of II giminſter and the convent hath power to ſue Per Forteſcue. 
their abbot for an advowſon. M. 20 Ed. 3. 

If the diſturber preſent two or three times within the 
ſix months, yet a guare impedit lieth againſt the diſturber 
upon the firſt preſentment, if he purchaſe the writ within 
the ſix months. „ | | 
A Where a man doth recover in a writ of right of ad- [ 36 ] 


M 


N vowſon, he ſhall preſent at the next avoidance, and ſhall 16 H. J. s. 
have a quare impedit, without alledging any preſentment 94 — 5 


in himſelf or his anceſtors, but ſhall declare upon the re- 
cord, (Y) or may have a ſcire facias upon the recovery. 
And ſo may his heir have a ſcire facias upon that recovery 

_ againſt the heir of the other party, at the next avoidance 
after the recovery ; but not after, as it ſeemeth. 

B If a man recover in a quare impedit, he ſhall have a ſcire 15 Ed. 2. fol. 
facias againſt the patron and the incumbent who made de- 74 
fault, if he will ſue execution of this recovery (c). 

C If coparceners make partition in the chancery, or in the 
common pleas, to preſent by turns, and afterwards a 
ſtranger doth uſurp in their ſeveral turns ; yet after, when 

their turns come, every of them may have a fire facias 


— 


2 — rr CTEIN 


(a) Note; In ſuch caſe the profits (c) He ſhall have a /cire facias 
are to the prior, and yet the freehold againſt the heir at the next avoidance. 
1s in the abbot, 20 Ed. 3. Non- 39 Ed. 3. 25. But the heir ſhall not 
ability 9g. 14 H. 4. 10. adjudged. have a ſcire facias on a recovery in a 

(5) See 13 Ed. 3. fcirefacias 118. quare impedit, 9 H. 6. 57. a. be- 
Where the conuſee of a fine of an ad- cauſe in the quae impedit the preſent- 
vowſon brought a ſcire facias at the ment only is recoverable, and not the 
next avoidance againſt the heir of the advowſon. | 
conuſor, and held good without ſhew- 
ing any preſentment, 


hy agar gon, on 


upon 


Lare impedit. 


upon this partition againft the (4) ſtranger when his turn 
cometh, to ſhew wherefore he ſhould not preſent, not- 
withſtanding the ufurpation aforeſaid, But otherwiſe it 
feemeth it is, if the partition be of record, then they ſhall 
be put to their writ of right by reaſon of this uſurpa. 
tion. 
If coparceners make compoſition to preſent by turns, 
(s) and a ſtranger doth uſurp, and preſenteth in the turn 
of one of them, yet if they will they may join in a quare 
zmpedit againſt the ſtranger, notwithſtanding the compo. 
fition. And after compoſition to preſent by turns, if they 
do preſent in common, they may well ſo do. But it 
ſeemeth by that, that the compoſition is waved ; for if co. 
parceners (where one is within age) make compoſition to 

| preſent by turns, and at full age they preſent contrary to 
this partition, theſe preſentments ſhall avoid the partition 
made before. | 
If the eldeſt ſon by the firſt venter preſent, and dieth E 
without heir, and afterwards the church becomes void, 
the younger by the ſecond venter ſhall not prefent, nor 
have this advowſon. But Deven ſaith, If a man hath two 
daughters by divers venters, and they enter, and make 
partition to preſent by turns, and one dieth without heir, 
the other ſiſter ſhall be her heir: which was granted. But 
after the partition, if one ſiſter hath preſented, and after- 
wards dieth without heir, it ſeemeth her ſiſter of the half- 
blood ſhall not be heir unto her. 
(b) If a man be diſſeiſed of a manor unto which an ad- 
vowſon is appendant, and the diſſeiſor ſutfer an uſurpation 
| by a ſtranger unto the advowſon, and after wards the dif- 
| ſeiſee doth re-enter into the manor ; he ſhall preſent unto 


16 H.7. 8. 


3 H. 7. 5h 


10 Ed. 3. 53. 
20 Aff. 17. 


(4) Yet ſee the contrary 33 Ed. 3. 
Puare impedit 196. which ſeems not 
to be law; for there it was brought 
againſt an eſtranger, and held, that 
though by ſuch uſurpation he put the 
one coparcener (whoſe turn it was) 
out of poſſeſſion; yet it did not put 
the other out of poſſeſkon. See 43 Ed. 
3- 15. 22 Ed. 4. 9. | 


(a) Note; They may wave the 
partition of the advowſon and the al- 
lotment thereon, and preſent by a new 
partition. 21 Ed. 3. 31. 13 £4. 3. 
Aare impedit 58. 33 Ed. 3. Lare 
impedit 196, by Shijaw. 

(5) See 24 H. 6. 16. 33 H. 3. 
33. 3 H. 4. 7, 8. See allo 8 H. 6. 
17. & 14 H. 6. 15. And ſo it is 
if a diſſeiſor has preſented. 


. 
1 8 n * 


the 


Spoliation. 
the adyowſon when it doth become void, notwithſtanding 


ſuch uſurpation. . 


Spoliation. 


G HERE is a manner of ſuit called ſpo/iation, for 
T the fruits of a church, or for the church itſelf, 
which is to be ſued in the ſpiritual court, and not in tbe 
temporal court; and therefore there is no writ thereof in 
the regiſter. But it is good to be known what perſon 
ſhall have that ſuit, and againſt what perſon it will lie, 
and for what thing he ſhall ſue, and when he ſhall ſue, 
and in what court. 
H AFSpoliation properly lieth for an incumbent againſt an- 
other incumbent, where the right of the patronage doth 
not come in debate: as if a parſon be created biſhop, and 
hath a diſpenſation to hold (c) his rectory, and afterwards 
the patron doth preſent another incumbent, who is inſti- 
tuted and inducted; now the biſhop ſhall have a ſpolia- 
tion againſt that incumbent in the ſpiritual court, becauſe 
he claimeth by one patron, and the right of the patronage 
doth not come in debate. 
And ſo if a parſon do accept of another benefice, for 
which the patron preſents another clerk, who is inſtituted 


38 H. 6. 20. 
Forteſcue. 
Infra 51. C. 


26 H. 8. 3. 


38 H. 6. 20. 


and inducted; now one of them may ſue a ſpaliation againſt 


the other, and then it ſhall come in debate, whether he 
hath plurality or not. But if a patron do preſent a clerk 
unto an advowſon, who is inſtituted and inducted, and 
afterwards another man doth preſent another clerk to the 
ſame advowſon, who is alſo inſtituted and inducted; there 
one of them ſhall not have a ſpoliation againſt the other, 
if he diſturb him of the church, or to take the fruits there- 
of, becauſe the right of the patronage doth come in de- 
bate in the ſpiritual court, which of the patrons hath a 
right for to preſent : and therefore in that caſe, if one 
of them ſue a ſpoliation againſt the other, he ſhall have a 


See after 5t. 1. 


* 9 
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(c) Scil, By force of his former title, and not in commendam. 
3 


pro- 


Poſt. 37. C. 


38 H. 6. 19. 
Markham. 


26 H. 8. 3. 
22 H. 6. 27 


[ 37 ] 


N. 44 Ed. 3. 


33. Quate im- 
pedit 4. 


38 H. 6. 19, 
20. 28. 


temporalties come unto the king, and afterwards he 
is inducted, and afterwards the king giveth the ſame 


Spoliation. 


prohibition unto the ſpiritual court, and no conſultation 
ſhall be granted for the cauſe before ſaid. 

And if one clerk, without any preſentation, inſti. | « 
tution or induction, do caſt another perſon out of his g 
rectory, and taketh the profits thereof, the parſon ſhall 
not have a ſþoliation againſt him, but an aclion of treſ- 
paſs; or an aſſiſe of novel diſſeiſin; for ſpoliation doth 
not lie, if not againſt him who cometh to the poſ- 
ſeſſion of a benefice, or unto the fruits thereof, by the 
courſe of the ſpiritual law, ſci]. by inſtitution, &c, 
ſo that he have colour to have it, and to be parſon 
by the ſpiritual law. 

So if a prebend happen void, and the biſhop collate K 
thereunto, and before induction the biſhop die, and the 


by his letters patent unto another clerk, who is inſti- 

tuted and inducted; the firſt clerk ſhall have a ſpelia- 

tion in the ſpiritual court againſt the preſentee of the 

king, becauſe the king ought to have removed him by 

guare impedit, and tot th have collated as he did. And 
. 

there the patronage doth, Tome in debate. 

If an abbot have a, manor into which an advowſon A 
is appendant in fee, and; he doth appropriate the ad- 
vowſon to him and his: ſucceſſors, and afterwards 
leaſeth the manor for one thouſand years, and alſo 
the advowſon, and the leſſee makes an union of the 
parſonage and the vicarage, and preſents the vicar 
unto the ordinary as parſon, Sc. by reaſon whereof 
the abbot ſueth a /poliatizn againſt the vicar, and the 
vicar ſueth a prohibition; the abbot ſha!l not have a 
conſultation upon the matter ſhewed. By which it 
appeareth, that a ſpoliation doth not lie for the abbot 
in this caſe; for that the right of the patronage doth 
not come in debate. 

And ſo if an abbot be parſon imparſonee, and a 
ſtranger preſent his clerk to that advowſon, who is 
inſtituted and inducted; the abbot ſhall not have a 
ſpoliaiion againſt the clerk, but an action of treſpaſs or 
aſſiſe, 


Le md 2 21 — — 1 0 


8 holiation. 


age is to be tried. 

C And if a clerk obtain a benefice by proviſion, for 
which cauſe the king is to have the preſentment for 
that time, becauſe the very patron did not preſent within 
the time limited him by the ſtatute of 25 Ed. 3. and 
the king preſents to the church his clerk to the ordi- 
nary; who is inſtituted, and before induction takes 
the profits; he who is in by proviſion ſhall not have 


the poſſeſſion of the church by the ſpiritual law, but 
as an intruder and treſpaſſer. But if the preſentee of 
the king were inducted, then there is no remedy for 
him who hath the benefice by proviſion. 

A clerk had a collation by the king unto a chapel, 
and was put into poſſeſſion by the ſheriff, and after- 
wards the clerk was ouſted by a prior, &c. in that 
caſe he ſhall not have a ſpoliation, but an aſſiſe or treſ- 
paſs, &c. 

But it appeareth by the regiſter, that, ene parſon 
ſhall have a ſpelcation again which 


have divers patrons, &c. ifs LY REAR ay tithes 
or profits appertaining to Mere Ur Jo not 
amount to the fourth part o $3! Tha Val 2 Durch, 
as before is ſaid. But if ey 1 Lunſo the 


fourth part of the church, t ns Lo Wall not 
have a ſpoliation againſt anotheNegarſon, H they claim 
not of one patronage, ſo that the title of the patron- 
age doth not come in debate; and then he ſhall have 
a ſpoliation; and if the other ſue a prohibition, &c. 
he ſhall have a conſultation, 


aſſiſe, if he be ouſted ; becauſe the right of the parſon- 


A ſpoliation againſt him, becauſe he doth not come to 
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Ne admittas. 


HIS writ of ne admittas lieth for the plaintiff in f 


a quare impedit: and the ſame is where one hath 
an action (a) depending in the common pleas of darreiy 
preſentment, or of quare impedit, and he ſuppoſeth that the 
biſhop will admit the clerk of the defendant pendent the 
plea betwixt them; and he may ſue this wfit directed to 
the biſhop. And this writ ought to be fued within the 

fix months after the avoidance ; for after the fix months 
— he ſhall not have this writ, becauſe that then the biſhop 
holden, that the may preſent for lapſe; and therefore it is in vain then for 
en months ſhall to ſue this writ, becauſe that the title to preſent is then 


not be accounted 
by 28 days, but devolved unto the biſhop : but the king may fue this writ 


9 after the fix months, where he hath a guare impedit de- 
pending, or affiſe de darrein preſentment, becauſe that ny 
time runs againſt the ting. 

But there is a rule in the regiſter, thus; It is to be 
noted, when the king prefents.en right of his crown, then tint 
runs againſt him. But that is not law at this day. 


And the writ of ne amittas for the king is ſuch : 


ate 


294- Note; 


The bing to the worſhipful Father in Chriſt W. by the ſame ( 


Grace Biſhop of Wincheſter, greeting: Wie prohibit you, that 
you admit not a parſon to the church of I. which is void, as it 
is ſaid, and touching the advouſon whereof @ ſuit is moved in 
our court between us and A. or thus; between A. and B. 


— 


(a) In darrein preſentment the plain- 
tiff recovered, and the defendant 
brought a writ of error, and prayed a 
ze admittas to the biſhop : but it was 
not gran ed. 17 Ed. 3. 5. 

Note; In a quare impedit the caſe 
was, A. preſented to the archdeacon 
.of Richmond, who is the ordinary 
there, and B. procured a ne admittas 


to the archdeacon, and eſpecially to 


the biſhop, who is his ſuperior ; after 
which the biſhop prayed A. to appeal 
to him, who does ſo accordingly ; 


and he inquires by a ere patronatss, 
and finds A. to be patron, and there- 
upon admits his clerk. And it ſeem- 
ed, 1. That the ne admittas had made 
the archdeacon a diſturber, if he had 
admitted, notwithſtanding the jure 
patr onatus found for A. 2. That the 
ne admittas to the biſhop before the 
appeal is nothing to the purpoſe. 
3. That the requeſt to the party b) 
the biſhop to appeal to him made him 
a diſturber, (quere hoc) notwithſtand- 
ing the finding in the jure . 
uM 


, —— —  — 
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wntil it ſpall have been diſcuſſed in the ſame court, whether the 
atvowſon of the ſame church belongs to us or to the aforeſaid A. 
Or thus; In the ſame court ts which of them the advowſon of 
the ſame church belongs : Or thus ; Between us by reaſon of 
the abbacy of S. being vacant and in our hands, and H. biſhop 
of Lincoln, until it ſhall have been diſcuſſed in our ſame court, 
whether the advowſon of the ſume church belongs to us by reaſon 
of the vacancy aforeſaid, or to the aforeſaid biſhop. 
H And it ſeemeth that the defendant may ſue this writ as 21 H. 6. 45. 
well as the plaintiff, if the defendant do ſuppoſe that the 
biſhop will admit the clerk of the plaintiff pendent the 
writ. And this writ of ne admittas doth not lie, if the 
plea be not depending in the king's court by quare impedit, 2 Ed- 4. 11. 
or afliſe of darrein preſentment. And therefore there is a 
writ in the Regiſter directed unto the chief juſtice of the 
common pleas, to certify the king in the chancery, if 
there be any pleas depending before him and his com- 
panions by writ betwixt ſuch and ſuch perſons, Sc. And 
therefore it ſeemeth the writ of ne admittas ſhall not be 
granted before the king be certified in the chancery, that 
ſuch pleas of quare impedit or darrein preſentment be there 
depending in the common pleas. But yet the writ of ne 
admittas may be granted out of the chancery direCted unto 
the biſhop, that he do not admit, &c, before the king be 
certified in the chancery, that ſuch plea of quare impedit or 
darrein preſentment is depending in the common pleas, (i) . 
then the party grieved may require the chief juſtice to 
certify the king in his chancery, that no ſuch plea is de- 
a pending there, and thereupon the party grieved ſhall have 
- ſuch writ : 
The king to the worſhipful Father in Chriſt, &c. although [C 38 
2 by our writ we have prohibited you, that you ſhould not admit 
a parſon to the church of I. (as in the writ of ne admittas) 
nevertheleſs, becauſe it appears to us by the certificate of our 
beloved, &c. I. of S. that no plea is depending in our court 
before him and his companions our juſtices of the bench, between 
us and the before- mentioned W. touching the advowſon qfore- 
ſaid; We command you, that you freely execute that which you 
Hall know to appertain to your office in this matter, our prohi- 
bition aforeſaid notwith/landing. N. itneſt, &c., 
Vor. I K And 
W * 40 A i butts Pn be no Aden ee 


6 Shins 7 


38 Ne admittas. 

And when the biſhop himſelf is party and diſturber, A 
then the form of the writ of ne admittas is as aforeſaid; 
We prohibit you that you admit not. Let the form of the 
writ uſed to be, Ve prohibit you, that you collate not a clerk 
to the church, &c. which is void, &c. 

Breve Epiſcopo ad admittendum Clericum . 

7 H. 8. 32. F a man do recover his preſentation in the common 3; 

. pleas againſt the biſhop, then he may have a writ to 

| to the metrope- the ſame biſhop to admit his clerk, or unto the metropo- 

litan, if the ; , 

biſhop be party. litan; and the writ ſhall be ſuch : | 

1 —4 The king to the worſhipful Father in Chriſt, &c. Whereas 

claim as patron the prior of I. c. in our court hath recot ered againſt us his 

MY Es Preſentation to the vicarage of W. We command you, that you 
admit a fit perſon io the vicarage aforeſaid upon the preſentation 
of him the ſaid prior, &c. 

And if a man recover againſt another than the biſhop, 
then the writ which ſhall be made to the biſhop, ſhall be 
thus : | 

= _—_— The king, &c. Whereas the priir of, &c. in our court, 
dant diſclaims, &eœ. hath recovered againſt I. P. Sc. Me command you, that 
1 nottwithſtanding the re- claim of the aforeſaid I. P. you admit a 
writ to the 


fit perſon upon the preſentation of the aforeſaid pricr, &c. 

And upon that he ſhall have an alias and a pluries, if the 

ES biſhop do not execute the writ, and an attachment againſt 
6 Ed. 3. 7. the biſhop, if need de. 

Error 98. The 


reaſon is, becauſe he cannot remove his clerk after the fix months paſt, 


biſhop : contre 
in diſclaimer in 
a writ of right 


NV. V.) If one pleads in abate- 
ment of the writ, and does not make 
title, he ſhall not have a writ to the 
biſhop, &c. held by the juſtices, 
43 Ed. 3. 25. Dl 

(M. H.) Nete; This writ is ex- 
preſsly judicial, and therefore ſhall 
iſſue out of the place where the record 
33 ; if judgment be 7 at the 2% 
prius, the juſtices of iH prive (hall 
award the writ to the biſhop ; {Yet it 


ſeems this writ is not returnable). 
And when it appears, that the record 
is ſent into B. C. it ſhall iſſue from 
thence. Dyer 194. 

Note; In a quare impedit againſt the 
archbiſhop of York, it he be found 2 
diſturber, the writ thall iflue to the 
archbiſhop of Canterbury to admit the 
clerk ; per Cur, Dyer 327, 328. See 
Dyer 76, 77. 19 Ed. 3. Quare in- 
fedit 153. 


| But 


> Px 6D © 5 © 


*> 
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D But if the king do recover in the common pleas any 
prebendary, or ſubdeanery, or dignity againſt the biſhop, 
and give the ſame by his letters patent unto another 
clerk; the clerk ſhall ſhew the letters patent in the com- 
mon pleas, and thereupon ſhal]] have a writ unto the bi- 
ſhop to admit him, and to induct him. And if the clerk 
die before he be admitted and inducted, and the king give 
the ſame by other letters patent unto another clerk ; that 
clerk ſhall have a writ out of the chancery directed unto 
the juſtices of the common pleas, reciting the recovery, 
and how that the other clerk died before he was admitted, 


letters patent, commanding the juſtices that they ſend an- 
other writ to the biſhop, that he admit this clerk, not- 
withſtanding the king's collation before made unto the 
other clerk, . 
E (a) In a guare impedit betwixt two ſtrangers, if there 
doth appear to the court a title for the king, they ſhall 
award a writ unto the biſhop for the king, 
F (6) If a man do recover an advowſon, and the fix 
months paſs, yet if the church be void, the patron may 
pray a writ unto the biſhop, and ſhall have it; and if the 
church be void when the writ cometh to the biſhop, (c) 
the biſhop is baund to admit his clerk. And in reaſon 
the ſame law is, if the patron after the ſix months preſent 
unto the biſhop, if the church be then void, the biſhop is 
bound to admit his clerk. 
(d) And a quare impedit ſhall be ſued againſt a ſub-prior, 
&c. for diſturbance of the patron. Trin. 31 Ed. 1. 

(e) Where the writ abateth for form or falſe Latin, the 
defendant ſhall not have a writ to the biſhop. If the pa- 


— 5 a —_ 


and how that he hath granted the ſame to this clerk by his 


11 H. 4. 71. 
Hank. and Hill. 
21 Ed. 4. 3. 


14 H. 4. 11. 
Hankford. 

31 Hf. 6. 15. 
contra where 
there is fault in 
the count. 


againſt the king in a guare impedit; admiſit. Q 121. 
and yet if the right appears for the (3) Ante B. and 35. 


have a writ to the biſhop. Rex ver- 4. 3. 
fus Epiſe Reſfen'. See 4 Elix. 243. (4) 14 H. 4. 11. 


Pro. 86. 44 Ed, 3. 10. Stamf, 95 a. 


* 
- 


(a) See accordant 21 Ed. 4. 3. 6. Note; On this writ there lies an 
fer Chote. 11 H. 4. 71. per Hankf. alias, pluries and attachment, and there- 
and ſo it ſhall ifſue, if it be found on the parties ſhall-plead, as in a nen 


11 H. 4. 80. 


king on a ſpecial verdict, he ſhall not (c) Door and Student 125. 13 Ba. 


16 H. 7. 12. F. Brief al Exeſque 13. (e) Je M. infra, and 13 H. 4. 7. 


tron 


* 


38 Breve Epiſcopo ad admittendum Clericum. 


7 H. 6. 15. tron who is defendant make default at the diſtreſs, and 
per curiam, 


+ contra, if the the incumbent abate the writ by plea, a writ unto the 


patron had ap- biſhop ſhall not be awarded for the patron, becauſe he 
peared, and the | | 

incombent made made default. 

default, in 

7 H. 6. 37. 14 H. 4+ 16. upon pleas of the incumbent, a writ awarded to the biſhop, 


20 fl. 6. . 1. (7) In a guare impedit againſt the biſhop and others, all ] 
made default but the biſhop, and the plaintiff hzd not a 
writ unto the biſhop againſt the others, until he had 
counted againſt the biſhop. | 

OY (g) If the plaintiff be nonſuit, the defendant ſhall not 

22 H. 6. 44 have a writ unto the biſhop before he hath made tiile to 

1 H. 7. 13 

31 H. 6. 14. the advowſon. 

38 H. 6. 14. 


34 H. 6. 44. 11 Hl. 6. 8. Note; And there the writ was brought by two coparceners agair.f 
the third, and others, 


Wint. 9 H. 6. () Where the defendant claimeth the advowſon as par. | 
16. per Cur'; 


ke nets ſon imparſonee, although it be found for the defendant, 


mall have s writ he ſhall not have a writ to the biſhop. h = | 
to the biſhop | 
wpou inſufficient plea, 21 H. 6. 36. Aid. 33 II. 6. 1. 

(a) Where the writ abateth for miſuomer, or for in. 


ſufficiency, the defendant ſhall not have a writ to the 


FAA 


biſhop. 


* 


(5) If the deſendant do not appear at the diftreſs re- 


„ 1 i; 6.5 


8. 22 H. 6. 44. 26 H. 6. 

(>) bee 2 #. 6.56. 262.6. & 
infra N. 

( See a writ to the biſhop by the 
defendant, where the plaintiff had diſ- 
continued his ſuic, as if he be eſſoined, 
where he had an attorney, Oc. 
14 H. 4. 12. The writ went to the 
biſhop on a title made where the writ 
abated. g H. 5. 11. It the defen- 


_ dant..ſays he has (no) title to the 
church within the ſame biſhoprick, 


he may have a writ to the biſhop. 
Puzre 8 H. 6. 37. 9 H. 6. 17. A 
writ went to the biſhop on a title 
made for the defendant, where the 
writ abated. 11 H. 6. 53. 31 ll. 
6. 25. | | 


writ to the biſhop. 


6 


(a) Vide ſupra H. 21 F. 6. 56. 
11 F. 6. 3. Where it ſhall abate for 
talſe Latin, fee 14 H. 4. 11. 3 H. b. 
„„. x55 

() Vide ſupra H. 21 H. 6. $6, 
. 3-. 27:8. 6:12; 

But if he appears at the grand 
diſtreſs, and after makes default, : 
diſtringas thall iſſue, and then a unt 
to the biſhop. 13 Ed. 3. Brief® 
Eveſque 19. and although i be fe- 
turned on every part of the proceſ, 
iz, on the ſummons, attachment and 
diſtreſs, yet the plaintiff ſhall haves 
12 H. 4 + 
E206. 624 12.6, . 


turned 
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turned againſt him, the plaintiff ſhall have a writ to the. 
biſhop without (c) making title, Vide ſupra K. 

O If the ſheriff return upon a guare impedit, That the plain- 
tiff hath not found pledges, then the plaintiff may find pledges 
in the common pleas, and ſhall have a new guare impedit 
in the common pleas ; and if the ſheriff return upon that 
writ tarde, and the defendant appear, and the plaintiff be 
called and appeareth not, the defendant ſhall not have a 
writ to the biſhop, becauſe that no writ is ſerved againſt 
the defendant. 

P Where the plaintiff recovereth by verdict in a guare im- 
pedit, and it is found by the ſame verdict that the fix 
months are paſt, and that the metropolitan hath preſented, 
whereas the ordinary ought to have preſented, &c and 
that the year is now paſt, &c. yet the plaintiff ſhall have 
a writ to the biſhop. See 38 Ed. 3. 12. | 

If a man recover againſt a biſhop, he may have a writ 
to the ſame (4) biſhop, or unto his vicar general, if he be 
out of the realm, or unto the metropolitan, 

R A man ſued divers guare impedits againſt the biſhop, 
and he was nonſuit in all but one writ; the defendant had 
not a writ to the biſhop until that writ was determined. 

8 le) In a quare impedit the defendant pleaded to iſſue, 
and after made default, and a writ was awarded unto the 
biſhop for the plaintiff, 

T (e) At the diſtringas returned againſt the defendant, he 
comes, and hath day by the prayer of the parties, and 


2 H. 5. 3. 


11H, 4. 80. 


7 H. 4. 37. 


12 R. 2. 


2 H. 4. Is 


( 39 ] 
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(e) And ſo have a writ of inquiry 
of damages. 24 Ed. 3. 37. yet ſee 
12 H. 4. where no writ ſhall iſſue. 

(d) See 16 EJ. 3. Quare non a1- 
mit 3. But if he has once a writ to 
the metropolitan, he ſhall not after- 
wards reſort to have a writ to the 
biſhop, or to the biſhop's vicar, if he 
be out of the realm. 38 Ed. 3. 12. 
But in that caſe he has a ficut alias to 
the metropolitan, and yet Note; the 
biſhop was never found a diſturber. 
| See 38 Ed. 3. 22. The metropo- 
litan returned, that it was out of his 


Juriſdition, and now the plaintiff 


K 3 


prayed a writ to the vicar of the 
biſhop, for that he was out of the 
realm, and could not have it, becauſe 
it did not ſo appear by the certifi- 
cate. 

(e) Note; The defendant came at 
the grand diſtreſs, and pleaded to the 
inqueſt. Contra, where he comes not 
at the Pone per vadios, c. 16 Ed. 
3. Brief al Eveſque 18. See 8 Ed. 
2. Duare impedit 168. 16 Ed. z. 
pl. 17. 13 Ed. 3. pl. 19. Brief al 
Eveſque 19. See 2 H. 4. 1. accore - 
dant to the diverſity, 


after- 


39 


14 H. 7. 19. 
and 7 H. 6. 15 


13 Ed. 3. pl. 20. 


10 Ed. 3. 19. 


Breve Epiſcopo ad admittendum Clericum. 


afterwards makes default; the plaintiff ſhall not have a 


| writ to the biſhop, but a new diflringas. Vide ſupra N. 


(a) In a quare impedit the defendant maketh title for A 
himſelf and others, and afterwards the plaintiff is nonſuit; 

a writ to the biſhop ſhall be awarded for the defendant 
only, and not for the others. 

(5) At the diſtreſs returned againſt two, one appeareth, B 
and the other maketh default ; the plaintiff ſhall bave a 
writ to the biſhop (c) againſt him who made default ; and 
yet it may be, that the other defendant may bar the plain- 
tiff; and it is ſo uſed at this day: but the contrary was 
adjudged, H. 7 Ed. 3. for the cauſe before ſaid. 

In a darrein preſentment betwixt two ſtrangers, the aſſiſe C 
found a title for another ſtranger ; who was not party to 
the writ; he ſhall have a writ (d) awarded to the biſhop 
for him, although he were not party to the writ, becauſe 
that the writ is, What patron preſented laſt, &c. 

Where a man hath a guare impedit againſt one, and the D 
defendant hath a darrein preſentment againſt the plaintiff, 
and recovereth in the darrezn preſentment, and the plaintiff 
is nonſuit in the guare impedit, the defendant ſhall have 
two judgments againſt the plaintiff, to have a writ unto 
the biſhop in both actions; and two writs ſhall be award- 
ed to inquire of the damages; but he ſhall not render 
double damages for one diſturbance. 


(a) See 13 Ed. 3. Brief al Eveſyue and others: where the biſhop dif- 
25. accordant. See alſo for this claims, the plaintiff ſhall have a writ 


— ._—_— 


11 H. 6. 8. A. B. and C. parceners 
brought a quare impedit againſt C. 
who ſevered, and afterwards A. and 
B. were nonſuited; C. ſhall not have 
u writ to the biſhop without tide 
ſhewn, and yet on the title ſhewn, the 
title would appear for the plaintiff. 
See 13 Ed. 3. pl. 20 and 25. 

(5) See 13 Ed. 3. pl. 21. and ante. 

(c) See accordant 13 Ed. 3. Brief 
al Eveſque 21. Lib. Entry. Nuare 
impeait in Judgment 4. fel. 0%. But 
a ceſſet execuito quoad Breve, Oc. quouſ- 
gue. Vide contra 7 Ed. 3. 4. (Ex 
preis ly) in a writ againſt the biſhop 


to the bithop; /ed ce//et exccutio gt 
gur placitum, Sc. See 17 Ed. z. 
Breu. al Eveſque 58. If the king 
brings a guare impedit againſt B. and 
another quare impedit againſt B. and 
C and BB. comes in, en poteft dedi- 
cere, the ſirſt writ to the biſhop ſhall 
proceed for the king notwithſtanding; 
for it is an original. | 
(4) See accordant Hracton 248. 
where the aſſiſe is taken per modum 
affiſe, and not per modum juratæ. See 
alſo accordant 13 EA. 3. Brev. al 
Eveſque 20. by Aldr. and 17 Ed. 3. 
22, by Willy. 
| When 


* 
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E When a man ſueth a guare impedit againſt another, and 
after pendent the ſuit he ſueth ne admittas to the biſhop, 
c. and afterwards they agree to preſent in common by 
turns to that advowſon; then he ſhall have a ſpecial writ 
out of the chancery unto the biſhop, to admit him who 
ought, by the accord and compoſnion, to preſent at the 
\ firſt turn to that avoidance. But firſt the king ought to 
ſend a certiorari unto the juſtices of the common pleas, 
to certify in the chancery of the accord there ; and upon 
that certificate the king ſhall ſend his writ unto the biſhop 
to admit his clerk, who by the accord ought to have the 
firſt preſentment and turn. And the form of the writ in 
the regiſter is ſuch : 

The king to the worſhipful, &c. Whereas by our writ we 
lately prohibited you, that you ſhould not admit a parſon, &c. 
of the ſame third part of the advowſon, and afterwards at the 
preſecution of them the ſaid E. and M. ſuggeſting to us, that 
it was agreed between them in this manner, that the aforeſaid 
E. ſhould preſent his clerk to the ſaid third part for this turn, 
and the aforeſaid M. upon the next avoidance ſhall preſent his 
clerk, as by certain writings indented, made between them, and 
ſealed with their ſeals, and ſbetun before us in our chancery, 
fully appears; and that they have ſued unto you, earneſtly pray- 
ing that you, in whoſe power it is, would admit the clerk of him 
the ſaid E. for this turn, to the ſaid third part; nevertheleſs 
that you, aſſerting that your hands are tied up by pretence of our 
ſaid prohibition, have refuſed to admit the clerk of him the ſaid 


for them a fit and appoſite remedy in this behalf, that the calla= 
lion of the aforeſaid third part for this turn may not devolue to 
you by lapſe of time, which nearly approaches, as it is ſaid; We 
commanded our beloved and faithful R. of N. that he ſhould 
thereupon certify to us in our chancery, under his ſeal, diflinfly 
and openly, the cognizances which the before mentioned E. and 
M. willingly made before him, viz. whether they had agreed 
upon the right of preſenting to the third part in manner afore- 
ſaid, and if the ſaid M. was willing that the clerk preſented by 
him the ſaid E. to the ſame third part ſhould, for this turn, be 
admitted and received to the ſame, and if the ſaid writings be 
the deeds of them the ſaid E. and M. And becauſe the before- 
K 4 mentioned 


E. And they beſeeching us that we would cauſe to be provided 


39 


39 


40 Ed. 3 28. 
50 Ed. 3. 26. 
31 H. 6. 24. 


See poſt. Con- 


ſul.ation. 


and ſo the aforeſaid E. and M. and their heirs, ſhall alternately 
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mentioned R. at our command, hath certified that it is ag reed 
between the before-mentioned E. and M. that the aforeſaid E. 
for this preſent avoidance, ſhall preſent his clerk to the ſaid third 
part, and the aforeſaid M. at the next avoidance following, 


for ever preſent to the aforeſaid third part; and that the ſaid 
agreement might oe firmly obſerved, the aforeſaid writings were 
made between the parties aforeſaid: We command you, that you 
admit a fit perſon to the third part aforeſaid upon the preſenta- 
tion of the before- mentioned E. for this turn, and that you fur- 
ther execute what belongs to your cffice in this behalf (notwith- 
flanding our prohibition aforeſaid). Witneſs, Kc. 
(a) By this writ it ſeemeth a man ſhall have a guare G 
impedit quod permittat "ipſum præſentare ad tertiam partem 
ecclefie ; and it ſeemeth to ſtand with reaſon ; for a conſo- 
lidation may be made of three advowſons, and every pa- 
tron to preſent by turn, and then every one hath right 
but to a third part. 


Prohibition and Inhibition. 


HERE are divers manners of prohibitions and H 
inhibitions, and they may be directed as well unto 

the temporal court as unto the ſpiritual court. And one 
writ in the Regiſter is, where a man ſueth a precipe in 
capite againſt another in the common pleas, of lands or 
tenements which are not holden of the king, but of an- 
other lord; then the lord of whom the lands are fo holden 
may ſue this writ directed to the juſtices of the common 
pleas, commanding them, that if it do appear unto them 
that the lands are not holden of the king, &c. but imme- 
diately of another, that they do not (a) meddle with the 
conu- 


16ꝗ6ͤ—— h En, 


(a) See the writ in caſe of a con- each has the intirety in his turn. 
ſolidation, where each party has pre- But it is otherwiſe of a compoſition 
ſented by turns: quod permittat eum between parceners. 5 Co. 102. Wind: 
preeſentare ad eccleſram, Dyer 259 and for's caſe. 

78. Note ; It is there held, that in (a) Where a prohibition ſhall be 
this caſe they are not moietics, but in caſe of an incident plea, if the pro- 


* 


o FEARED, 


per 
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conuſance of that plea, but that they bid the party ſue his 
writ of right patent, Fit. ſhall ſeem expedient to him. And 
in a writ of right, if the tenant vouch a foreigner to war- 
ranty, the tenant ſhall have a writ of ſuperſedeas directed 
to the bailiffs of the ſame court, to ſurceaſe the plea, until 
the warranty be determined; and if the bailiffs will not 
ſurceaſe for that writ, then the tenant ſhall have another 
writ of inhibition directed unto the ſheriff, that he go unto 
the ſaid court; and inhibit the bailiffs, that they do not 
proceed in the plea until the warranty de determined, Cc. 
And if they will not ſurceaſe for that writ, then the te- 
nant ſhall have attachment againſt the bailiffs directed 
unto the ſheriff, returnable in the common pleas or king's 
bench. 

A A prohibition may be directed unto the ſheriff at the 
ſuit of the tenant, that he do not hold plea in a writ of 
right, unleſs battel ſhall be thereupon waged, becauſe that 
the tenant hath put himſelf upon the grand aſſiſe. 

B And a man may have a writ of prohibition directed 
unto the ſheriff, to go unto the lord's court, and to inhi- 
hit the bailifis, that they do not hold plea in the lord's 
court of a houſe, &c. between A. demandant, and B. te- 
nant, And he may have another writ unto the ſheriff, to 
prohibit the lord himſelf, that he do not hold the plea, 
Ec. 

C And alſo the tenant may have another prohibition di- 
rected to the ſheriff, to prohibit the bailiffs of the biſhop- 
rick of the hundred of F. that they do not hold plea in the 
ſaid hundred between A. demandant, and B. tenant, of cuſtoms 
and ſervices which the ſame A. requires of him for his free 
tenement, which he holds of him in I. unleſs battel ſhall there- 
upon be waged ; becauſe the ſaid B. hath put himſelf upon 
the grand affiſe, &c. And if tenant by receit ſue ſuch a 


prohibition, the writ ought to make mention of the re- 
ceit. 


8 


——_—_ —— 


perty of goods comes in debate on a is heir of 7. S. yet a prohibition does 


plea for a legacy, mortuary, Sc. as not lie. Contra, if in a ſuit for tithes 
if a legacy be deviſed to the heir of the bounds of a pariſh comes in de- 
J. S. ſo that it comes in debate who bate. Kelw. 110. | 


Where 


40 eie 


— gg Where the biſhop holdeth plea of an advowſon, or of) 
* the fourth part, or of the third part thereof, then the party 
ſhall have a writ of prohibition directed unto the bilhop 
himſelf, in this form: 

The Ling to the worſhipful father in Chriſt A. by the ſame 
grace biſbop of Wincheſter, and his officials and their com. 
miſſaries, greeting: Me prohibit you, that you do not bold plea 
in the court chriſtian of the advouſon of the church of N. or 
of the moiety, or of the third part, or of the fourth part of the 
church of N. whereef S. and T. complain, that R. draweh 
them into plea before you, &c. And he may have a prohibi- 
tion to the (ö) party himſelf, Ne ſeguatur, by theſe words; 
IWe prohibit you, that you purſue not the plea in the court 
chriſtian of the advowſon, &c. whereof C. complains, that yu 
draw him into that court, &. And he may have an attach- 
ment thereupon againſt him, if he follow it after the writ 
cometh unto him, | 

And the king for himſelf may ſue forth this writ, al. } 
though the plea in the ſpiritual court be betwixt two com- 
mon perſons, becauſe the ſuit is in derogation of his 
crown, 

And the king may ſue an attachment upon the . F 
if they do proceed, &c. And in the time of vacation of 
a biſhoprick, the prohibition ſhall be directed unto the 
guardian of the ſpiritualties, and to his official and con- 
miſſariet. And a prohibition lieth for chantries, chapels, ( 
prebends and vicarages, c. | 

(a) If a man ſueth another in the ſpiritual court for a 


chattel or debt, the defendant ſhall have a prohibition, and s 

the writ ſhall be, We prohibit you, that you de not hold plea tl 

in the court chriflian of chattels or debts, &c. And he may 6 

have a writ unto the party himſelf, that he ſhall not ſuc : 

— — — a 

B 

(5) Note; If the ſuit be prohibited (a) In debt on ſimple contra 5, 
by law, and without writ, or if by . againſt an executor, a prohibition lies, th 
writ, and not by law, yet, though he for there is no remedy for this at me 
ſues before attachment, a prohibition common law againſt executors. 13 pl: 
lies. 33 Ed. 3. Atachment 14. H. 4. 5. er Thirning. 8 Ed. 4. 13 pre 
8 R. 2. ibid. 150. See the writ Con per Catſſiy. Jud 
Fo 


tra pacem, 31 Ed. 3. Attachment, Sur 
Provnitition 8. 


there, 


Prohibition. 


there, Cc. and ſhall have an attachment thereupon, if 
they ſue there afterwards, &c. And alſo the king may 
ſue this writ, and it may be directed unto the judge and 


party. And the king may have an attachment upon 


it. 

(5) If a man ſueth another in the ſpiritual court for 
a lay fee, which is land or tenements, or the like, then 
he ſhall have a prohibition, and the writ ſhall be, N. 
probibit you, &c. that you do not hold plea, &c. of the king : 
lay fee in S. whereof he complains that H. draws him into 
plea, &c. And he may have another writ unto the party 
himſelf, Cc. That he do not purſue, &c. and he may ſue 
an attachment upon it; and he may ſue an attachment 
only againſt the party, or againſt the (c) judge only, or 
againſt both, at the election of the party who will ſue, 
And if the judge do dwell in one county, and the party in 
another county, then if he will have an attachment againſt 
both, he muſt ſue forth ſeveral writs. And ſo it ſeemeth, 
if he ſue ſeveral prohibitions againſt them, he ought to 
ſue ſeveral attachments againſt them, if he will ſue both, 
although they be dwelling in one county. 


WK And a man ſhall have an attachment upon a prohibi- 


tion againſt the judge, if he refuſe to receive the prohi- 


bition, and to admit of it. 


— 


40 


15 H. 5. pl. 2% 


9 H. 6. 54. | 
15 H. 5. pl. 22, 


8 


(5) But if the biſhop himſelf ſues, 
the writ is good, Ne /equatur. 28 Ed. 
3. 94- and ſee there divers join in an 
attachment on a prohibition, as where 
. are jointly ſued, Sc. 14 f. 


9. 

(e) Where there ſhall be an attach- 
ment againſt the judge and party by 
a ſeveral Pore per vad. ſee 33 Ed. 3. 
Brief 912. For the act of the judge 
is depending on the ſuit and act of 
the party, and ſee there an attach- 
ment on a prohibition againſt the 
plaintiff and the judge, where the 
prohibition was only directed to the 
judge, and held by Newton not good. 
For the plaintiff in the ſuit there ſhall 


not anſwer to the contempt, but only 
to the treſpaſs; becauſe no prohibtz 
tion was directed to him, and ſo he 
cannot be joined in the action. But 
4ſ.ough contra, that the law is in it- 
ſelf a prohibition, and ſo there needs 
no mention of any prohibition, and 
therefore the plaintiff ſhall anſwer for 
the contempt, as in a premunire; c. 
which Norton agreed, had the prohi- 
bition been directed to both of them, 
and yet this ſurmiſe is not traverſable. 
19 H. 6. 54. 4. 6. dee accordant of 
the matter of the prohibition, that it 
is not traverſable. 9 H. 6. 61. a. 
21 Ed. 3. 29. a. 38. 6. 


(a) And 
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V. 21 H. 4. 47. (a) And a prohibition lieth, if a man be ſued in the J. 


9 ſpiritual court for the collation unto a grammar ſchool. 
| tool wing If a man ſue for treſpaſs in the ſpiritual court, the king \| 
F. 7. Tit. or the party ſhall have a prohibition and attachment, as 
Prohibition. before is ſhewed, unto the judge or party, or unto them 
beth. 


(%) In ſome caſes a man ſhall have a prohibition when N 
he is ſued in the ſpiritual court for the tithes of his lands. 
As if a man be the king's tenant, and holdeth of him in 
chief by knights ſervice, and is ſued in the ſpiritual court 
for the tithes of the demeſne lands, he ſhall have a prohi- 
bition, becauſe that theſe lands may come into the king's 
No'e; Tiths hands by reaſon of wardſhip, or by eſcheat; and then 
eee perhaps the king ſhall be otherwiſe charged than he ought 
to be charged, and therefore the ſame ought to be tried 
be fore the king in his chancery. 
And ſo if a biſhop grant unto a preſentee in the church 
of Lincoln the tithes of his demeſne lands, to him and his 
ſucceſſors ; now if the preſentor be impleaded in the ſpi- 
ritual court for theſe tithes, the king may grant a prohi- 
bition; and the form is ſuch: 
F-2x 3 The king to ſuch a judge, greeting, &c. The worſhipful 
father the bifbep of Lincoln hath ſhzwn unte us, that whereas 
I. preſentee in the church of the bleſſed Mary of Lincoln, 
holds of his gift all the tithes of his demeſne lands, or of his 
demeſne of N. to which the fame biſhop and his predeceſſors, 
biſhops of the aforeſaid place, have been accuſlomed ta collate, 
the prior ef Saint Katherine without Lincoln claiming theja 
tithes to belong to the thurch of B. thereupon draws bim int 
tlea, &c. And becauſe the aforeſaid plea touches our crown 


— — * 


(a) A prohibition was granted to Salt. 67 2. But Q. Carth. 434. 2 Bar- 
the ſpiricual court of Excu, where a nard. 365. 428. Comb, 324. Lee 
man was libelled againſt for teaching too 19 C. 3. c. 44. J 2. 31 6.3. 
ſchool without leave from the biſhop. c. 32. / 13. with reſpect to Prote- 
Trin. None Ame in Barco Regine. ſtant Diſſenters and Papiſts. 

See Cox's caſe 1 P. Wins. zo. where (5) See Rot. Parliament. 8 Ed. 2. 

Lord Keeper Night held that gram- M. 18. in the caſe of the proprietor 
mar ſchools, but grammar ſchools of Trtinebam church adjudged contra: 

cnly, were of ecclefiaſtical cogniſance. See Pa 37 Eliz. C. B. in the caſe of 
2 Lev. 222. act. See an argument Sir Edward Wing field. 


on this point but no determination, 


and 


Probibition. 


and dignity, eſpecially when the collation of the ſame tithes may 
dvolve to us by reaſon of wardſhip or eſcheat, becauſe alſo we 
in our demeſnes, and likewiſe many noblemen of our realm in 
their demeſnes, collate to the like kind of tithes, we prohibit you, 
8 

A (e) Alſo a man may ſue a prohibition directed unto the 
ſheriff, that the ſheriff do not ſuffer the king's lay ſubjects 
to come to any place at the citation of the biſhop, to make 
any copnizances or perform an oath, except in matrimonial and 
teſtamentary cauſes. And the party may have thereupon an 
attachment againſt the biſhop, if he cite or diſtrain any 
one to appear before him to take an oath at the will of the 
biſhop, againſt the will of him who is ſo ſummoned or 
cited, And by that it appeareth, that thoſe general cita- 
tions which biſhops make to cite men to appear before 
them pro ſalute anime, without exprefling any cauſe, are 
againſt the law, and the party may have an attachment 
againſt the biſhop for the ſame, and may ſue a prohibition 
ſo todo. And if he do exprefs any cauſe in the citation, 
it ſeemeth by the writ before, that it ought to be for ſome 
matrimonial or teſtamentary cauſe. e 

B If a man do acknowledge in the ſpiritual court, that he 
oweth another man one hundred pounds, to pay him at a 
day certain, and after do not pay the ſame, &c. if he be 
ſued in the ſpiritual court for this debt, he ſhall thereupon 
(a) have a prohibition : and ſo if he acknowledge in the 


41 


See 50. N. 


8 Ed. 4. 13. 


— 


(e) See Ra. Prohibition, pl. 6. in 
appeal, a prohibition formed on A-r1i- 
cules Ci ri, and there it is ad aligua 


recoxmt” per Sacramentum faciendum. 


Without doubt this cannot extend to 


the depoſitions of witneſſes in another 
cauſe of eccleſiaſtical juriſdiction, and 
by the recognizances in debt here 
mentioned in the following ſe&ions, 
mult be meant according to the form 
of the writ in the regiſter next enſu- 
ing, ol. 36. and in the five writs 


tier? following; fo it appears by the 


writ at large in Raa, that it is in- 
tended of an acknowledgment of a 
debt confirmed by an oath by a volun- 


tary agreement and conſent of the 
Lay Gens. 

(a) See the foregoing note, and 
12 H. 7. 22. 20 Ed. 4. 10. 2 H. 
4. 10. 11 H. 4. 88. 38 H. 6. 29. 
But by the opinion of Spelman the 
court ſhall paniſh him ex officio. See 
the caſe 2 H. 4. 10. where a vicar 
was ſued before the Pope's collectors, 
that he would not ſue for aa increaſe 
of his portion, and thereupon (being 
ſued for this before the Pope's col- 
lectors) a prohibition was awarded. 
Note; The bond was to pay at the 
Pope's chamber. 


ſpiritual 


41 


Poſt. 44. A. 


Vide 22. A. 
70. Thorpe. 


2 R. Abr. 302. 


Poſt. 43 K. 


Prohibition. 


ſpiritual court, that he ought to pay to ſuch a one a hun. 


dred marks at ſuch a day, &c. he ſhall not be ſued in the 
ſpiritual court for that debt; and if he be, he ſhall have a 
prohibition and attachment thereupon. But if a man, by 
reaſon of marriage or of a will, do acknowledge in the ſpi- 
ritual court, that he ought to pay a hundred .marks, or 
any other ſum, at a certain day ; then if he do not pay it 
according to his acknowledgment, he may be ſued in the 
ſpiritual court for the ſame, and a prohibition will not 
lie (5) 

And if a man do acknowledge in the ſpiritual court to ( 
pay a certain debt at a certain day, and do not pay it at 
the day, for which the other ſueth him in the ſpiritual 
court, and excommunicateth him there, becauſe he did 
not pay it at the day; the other party ſhall have a pro- 
hibition againſt him. 

If a man do recover a debt in the ſpiritual court againſt U 
another, and after ſue there to have execution ; the party 
grieved ſhall have a prohibition againſt the party and the 
judge, and an attachment upon the ſame.. 

If a man be indebted unto the king, or bounden to E 
render an account unto him, and after his executors are 
ſued in the ſpiritual court for a debt which doth not con- 
cern matrimony or teſtament ; his executors ſhall have a 
prohibition againſt the judge, c. rehearſing the ſpecial 
matter, c. 8 Ed. 4. 13. 

Where an abbot or biſhop, or other perſon whatſoever, ! 
ſueth in the ſpiritual court, becauſe he taketh toll, or 
other compoſition or cuſtom of his tenants, &'c. there the 
party grieved ſhall have a prohibition againſt him ; or the 
king may ſue this prohibition and attachment there- 
upon. 

Where a man granteth parcel of his manor to another G 
parſon in fee, to be quit of tithes by deed, and the parſon 
with the aſſent of the ordinary grants unto him, that he 
ſhall be quit of tithes of his manor for this parcel of land, 
Oc. if he or his aſſignee be afterwards impleaded in the 


— 


— 


8 — 


(5) So if he promiſes the payment of tithes. 20 Ed, 4. 10. 


ſpiritual 


Prohibition. 


ſpiritual court for tithes of his manor, or any parcel of his 
' manor, he or his aſſignee ſhall have a prohibition upon 
that deed; and if the deed were made before time of (a) 
memory, and ſo had continued to be quitted of tithes of 
his manor, he ſhall have a prohibition, if he be implead- 
ed for the tithes of that manor, or any parcel thereof, 
upon the matter ſhewed. 

If a man ſue any prohibition to any ſpiritual court, and 
the judges will not receive the ſame, or will not allow it, 
and becauſe he bringeth the prohibition, they make a 
citation againſt the party, to anſwer before them for the 
ſame cauſe ; now he ſhall have a new prohibition upon 
the matter directed unto the judges there, c. And alſo 
he ſhall have an attachment thereupon, if they proceed 
againſt him in their court. And it is not material, whe- 
ther the prohibition were ſued legally or erroneouſly, be- 
cauſe he ſhall not be puniſhed for ſuing a prohibition | in 
the king's court. 

A man deviſeth lands in London in mortmain, and by 
reaſon of this deviſe the abbot, or he to whom the deviſe 
is made, ſueth for theſe lands, or for any parcel thereof, 
. in the ſpiritual court by colour of the deviſe: the party 
grie ved by this ſuit ſhall have a prohibition. 

K Ifa man ſue another in the king's court in treſpaſs for 
battery, or taking of his goods, and afterwards be non- 
ſuit, and diſcontinue the ſuit, for which the defendant 
ſueth him in the ſpiritual court for defamation, Cc. he 
who hath ſued in the temporal court ſhall have a prohi- 
bition againſt him, and an attachment thereupon, if he 
ſue again in the ſpiritual court: and alſo ſhall have ſuch 
prohidition unto the judge, and attachment againſt him, 
if he hold plea therein after the prohibition delivered unto 
bim. 

L Where a compoſition is made by deed indented at the 
time of the avoidance of a prior, that an abbot ſhall no- 
minate ſix perſons, and tbat the other ſhall ele& one of 


— 
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Vide Br. Pre- 
ſcription 603. 


(a) Note ; The conſideration is tri- mory. See 16 Ed. 2. 
able, although before time of me- 1 5 H. 3. Probibition 22. 


— — 


Preſeript. 5 2. 


them 
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8 Aſſ. 28. 


Br. Aſſiſe 138. 


6 H. 7. 14. 


6 H. 7. 14. 
Keble, vide 
8 Aſſ. pl. 29. 
Br. Ail, 138. 
8 Ed. 3. 69. 


pl. 37» 


11 Co. 99. 


Prohibition. 


them to be prior unto the ordinary; now if he who pre- 
ſenteth be ſued in the ſpiritual court, becauſe he hath pre- 
ſented one unto the ordinary to be prior, he ſhall there. 
upon have a prohibitica againſt him who ſueth there, 
And if the ſub-prior and convent ſue in the ſpiritual 
court to avoid ſuch preſentment, he ſhall have a prohibi. 
tion againſt the judge, Cc. 

And alſo the king may have a prohibition directed unto 
the ordinary, that he ſhall not viſit the hoſpitals which 
are of the king's foundation, or of the ſoundation of his 
predeceſſors; becauſe that the chancellor of England ought 


to viſit them, and no other. And ſo is it of the king's or 


his progenitors free chapels, no ordinary ſhall viſit them, 
but the chancellor of England, &c. 


Where a common perſon is the founder of an hoſpital, } 


which is donative by his letters patent, and doth conſiſt 
all in temporalties, if the ordinary will viſit ſuch hoſpital, 
the founder ſhall have a prohibition againſt him: or if 
the ordinary will cite any of the poor men to appear be- 
fore him for an hoſpital cauſe, or to remove him, the 
founder, or his heir, ſhall have a prohibition. And ſuch 
hoſpital may be appendant unto a manor, as well as the 
ad vowſon of a church, 


And if a man recover his preſentation by gare impedit, ( 


and his clerk be admitted and inſtitu:cd, and another 
perſon, who claimeth the advowſon by proviſion from the 
pope, ſue in the ſpiritual court, for to avoid and remove 
the other clerk; the patron who hath recovered his pre- 
ſentment, Sc. ſhall have a prohibition unto the judge 
for to ſurceaſe, Ec. 


So if the king have title to preſent unto an advowſon, D 


by reaſon of a ward who is in the king's hands, and after 
the ſix months paſt preſent his clerk, who is admitted 
and inſtituted, and the biſhop preſented his clerk before to 
the ſame church for lapſe, who was admitted and infli- 
tuted, &c, by reaſon whereof the biſhop's clerk. ſue the 
clerk, who was preſented by the king in the ſpiritual 
court; the king's clerk ſhall have a prohibition directed 
unto the judges, Ge. that they hall not proceed in the 


plea, c. 


If 


i ee I (( 
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E If a man ſue a prieſt or a monk, or canon or clerk, 
in the temporal law, in debt or treſpaſs, and cauſe him to 
be arreſted by his body; if they ſue for his arreſt a cita- 
tion in the ſpiritual court touching the laying of hands upon 
a clerk by violence, the other ſhall have a prohibition direct- 
ed unto the judge. | 

(a) If two men are ſworn to give evidence unto a jury, 
and do ſo, for which certain perſons are indicted; if they 
who are indicted ſue them in the ſpiritual court who gave 
evidence, for defamation, they ſhall have a prohibi- 
tion. 

G Where a man ſueth in the ſpiritual court for ſpiritual 
cauſes, and the defendant purchaſeth a prohibition direct- 
ed unto the judges there, and delivers the ſame, and for 
ſo doing the judges do excommunicate him for the offence 
he did to the church, in bringing a prohibition to them 
upon a ſpiritual cauſe; the party excommunicate ſhail 
have a new prohibition upon that matter, commanding 
them to revoke the ſame. For a man ſhall not be puniſh- 
ed for ſuing forth writs in the king's courts, whether he 
have right or wrong. | 

H If a clerk of the chancery, or any of his fervants, or 

the keeper of the great ſeal, or any of his ſervants, or the 

chancellor, or any of his ſervants, commit any treſpaſs 
in London, or elſewhere, and are ſued for this treſpaſs in 

London before the mayor or ſheriff for treſpaſs, they ſhall 

have a (6) ſuperſedeas directed unto the mayor for to ſur- 
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See the Stat. 
9 Ed, 2. Arti- 
culi Cleri. 


F 


"I 


(a) And fo it ſeems if a feme be 
ſued for defamation for proſecuting a 
Homine Repleg for her huſband. 33 
Ed. 3. Brief 912. 

(6) But ſee ſuch /uper/edeas ſhall 
not be allowed after impartance ; per 
Cur, 9 Ed. 4. 53. 20 H. 6. 32. 
a 22 fl. 6. 7. Yet it ſhall be after 
| Plea pleaded. 11 H. 4. 68. fer 
Hankford. Contra 11 H. 6. 8. a. 6. 
But there the ſuit was in C. B. See 
16 Ed. 4. 5, 6. 27 H. 6. 22. C 


them in B. R. 


fol. ult. a. 


other perſon, be joined in a ſuit by 
writ of treſpaſs or debt in C. B. Sc. 
a ſuperſedeas is not allowable for the 
clerk, But if a clerk of B. R. and 
another be impleaded in C. B. in treſ- 
paſs, a /uper/edeas for one ſhall be al- 
lowed for the others : for the plaintiff 
may have his aQion againit all of 
14 HJ. 4. 27, 22. 
34 H. 6. 29. 5. 35 H. 6. 20. 20 
H. 6. 32. a. 10 Ed. 4. 4, 5. Der 
2 Lord Raym. 1398. 


Dyer 33, 34. 3 H. 6. 20 If a Salk. 544. 
Clerk in chancery and his wiſe, or | 
Vox. I. L ceaſe, 


42 | | Prohibition. 


555 4 3 ceaſe, and bid the party ſue in the chancery, if it be need- 

Vide 43. 5. ful for him. And there are divers forms of theſe writs 
in the Regiſter ; and one writ reciteth, that. this cuſtom 
and privilege was confirmed dy authority of parliament, 
Anno 18 Ed. 3. 

11 H. 4. 88. If a woman have title to ſue a cui in vita, and ſhe fwear | 
unto the tenant, that ſhe will not ſue the cui in vita 
againſt him; if ſhe afterwards ſue forth the writ, for 
which the tenant ſueth her in the ſpiritual court for breach 
of her oath, ſhe ſhall have a prahibition, becauſe the oath 
toucheth a temporal thing, viz. Land. 

If two ſeveral patrons preſent ſeverally to the biſhop, K 
and thereupon one fuetlH a quare impedit or a darrein pre- 
ſentment againſt the other, and recovereth, and bath his 
clerk admitted, for which the other clerk ſueth the clerk 
who recovereth by appeal or otherwiſe, in the archbiſhop's 
court, becauſe that he was not admitted at the preſent- 
ment of his patron ; the patron who recovereth {hall have 
a prohibition directed unto the archbiſhop, Ec. or againſt 
the clerk that ſueth there for that cauſe, that he do not 
ſue for that cauſe, &c. 

And ſo it is if the patron be diſturbed by the preſent- I. 

ment of a ſtranger, and the difturber's clerk ſue the very 
patron's clerk in the ſpiritual court; or contrary, the 
clerk of the rightful patron ſue the clerk of the diſturber 
in the ſpiritual court, he who is grieved ſhall have a pro- 
hibition. 

And if the king do collate unto any prebendary, or M. 
recover the collation unto any prebendary, and his clerk 
be admitted, and afterwards the clerk who is vexed ſue Te 
in the ſpiritual court, by means of appellation, or com- 


miſſion, or other cauſe, by which the title of the collation B 
may come in debate; the king ſhall have a prohibition [ 
directed unto the judges where the ſuit is, commanding p 


them, that they do not proceed. And if the king do re- N 
cover his collation” or preſentation unto any church, and 
{ 43 ] After execution of the judgment be diſturbed by appeals, 


or citations, or other ſuch mcans; or if that after the hi 
clerk be inducted, the king's clerk be vexed by appeals, Cu 
or commiſſions, or Citations in the ſpiritual court for this ha 


cauſe ; 


M 


| Probibition, 


cauſe; then the king ſhall have a writ directed unto all 
ſheriffs, mayors, and other officers, to take and arreſt the 
bodies of thoſe who made ſuch impediments, to diſturb 
the execution of the judgment, or of ſuch preſentations 
or collations made by the king ; and alſo ſhall have a writ 
of prohibition unto the biſhops and their officers, that 
they do not any thing in derogation of his preſentment 
or collation, or of the execution of the judgment given 
for the king. And alſo the king may ſue ſuch prohibi- 
tion directed unto the party himſelf who ſueth ſuch ap- 
peals, provocations, Citations, inſtruments or proceſs, 
Sc. that they do not ſue ſuch, or permit ſuch appella- 
tions, provocations or impediments to be. And the king 
ſhall have an attachment upon that directed unto the 
ſheriff, &'c. if the party follow or ſuffer ſuch, &c. to be 


ſued contrary to that prohibition. 


A If the king do recover his preſentment unto a church, 


and hath a writ unto the biſhop, &c. to remove the 
other (a) incumbent, for which the incumbent ſueth an 
appeal in the archbiſhop's court, &c. by reaſon whereof 
the archbiſhop ſendeth a prohibition, that he do not ad- 
mit the king's clerk pendent the appeal, &c. then the king 
ſhall have a writ directed unto the archbiſhop and his 
officers to take off bis inhibition, and that they do no- 
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thing, nor ſuffer any thing to be done by others, in dero- | 


gation of the crown or of the king's right; and ſhall have 
another writ againſt the incumbent, that he follow not 
ſuch appeals, provocations, or other proceſs or impedi- 
ments. And alſo the king may have an attachment di- 


_ refed unto the ſheriff againſt ſuch incumbent, if he go on 


there after ſuch prohibition directed unto him. 


preſent, ſhall have ſuch writ of. prohibition unto the ſpi- 


B And it appeareth by the Regiſter, that another common 
perſon who recovereth his preſentment, or hath title to 


— * * 


—— 


(a) And Note; If the party be 27 Ed. 3. c. 1. 145 againſt thoſe 


convicted in an attachment on a pro- who make defau 


t in a præmunire; 


hibition for the king, and he pro- but only that he ſhall be taken. 


cures an appeal, Sc. yet he ſhall not 30 Ed. 3. 11. 6. 
have the judgment which the ſtat. 


L 2 


ritual 


Prohibition. 


ritual judges, or the party, that they ſhall not proceed, of 
purſue ſuch, &c. and alſo attachment againſt them if they 
do, &c. And where the king's clerk is in poſſeſſion by 
ſuch recovery, and is after diſturbed by another with 
force and arms, that he cannot take the tithes and profits 
of the church, he ſhall then have a ſpecial commiſſion 
directed unto the ſheriff, and other the king's officers, to 
take ſuch perſons, as well within liberties as without, and 
to carry them unto the gaol, there to remain till they have 
other command from the king. 
And if the king do recover his preſentment, and have C 
a writ unto the biſhop, and his clerk be inſtituted and in- 
duQed; if the biſhop at the ſuit of others have provoca- 
tions, or other inſtruments, to cite the king's incumbent 
to the court of Rome, or elſewhere out of the kingdom; 
then the king ſhall have a prohibition directed unto the 
biſhop, that he do not cite, nor cauſe to be cited, ſuch 
incumbent, Sc. and the king may have an attachment 
upon it, if, Sc. Aud it ſeems that the king ſhall have a 
- Prohibition without any recovery had before, if his pre- 
ſentee be inſtituted, &c. And fo it ſeems a common per- 
ſon ſhall have and ſue ſuch a (5) prohibition, when the 
ſuit is to try the title of the preſentment or collation ; yet 
the writs in the Regiſter are and ſpeak of a recovery. 
1: H. 4. 83. If a man make an oath to infeotf me before ſuch a day, 


e tor per= e. if he do not infeoff me, I cannot ſue him in the ſpi- 
oral things. 


4 H. 3. Probi ritual court for breach of his oath, becauſe the thing 1 
3 F. which is to (c) be done is a temporal act, and ſhall be 


2 Ed. 4. 10. tried at the common law, whether he hath done it or not; 
and therefore if he be ſued in the ſpiritual court for that 

Ed. 4. 37. Cauſe, he hall have a prohibition. And if a man be ſued k 
in the ſpiritual court, and the judges there will not grant 
unto the defendant the copy of the libel, then be ſhall 
have a prohibition directed unto them for to ſurceaſe, 


—_ — 


—— — 


. {6) See 22 Ed. 4. 20. 38 H. 6. to perform the oath, N. 27 A. 
s. 12 H. 7. 22, 70. In a ſuit in court chriſtian 7 

(c) See 2 H. 4. 10. a. 5. accor- /x/ione Fidei, they cannot award one 
dant; and fo 11 H. 4. 88. For by to pay the debt, but only a corporal 
Hunt rd, It it be found by a jury, penance, which he may commute. 10 


E.. 


e 


he tha!! be condemned and awarded 


Probibition. 


Oc. until they have delivered the copy of the libel, ac- 
cording unto the ſtatute made Anno 2 H. 5. And allo 
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A prohibition in 
this caſe ſhall go, 
though the pro- 


the defendant may have an action againſt them upon the fie Lid 
ſaid ſtatute, if they will not deliver the copy of the libel, 28 991. 
whether the cauſe in the libel be a ſpiritual cauſe or This a> PAI 


not. 


ceeding be ex 


fined to the ſpi- 
ritual courts, 


F (a) If a man make a deviſe of lands or tenements de- Lord Raym. 
viſeable, the party to whom the deviſe is made ſhall not — 9 POE 
ſue in the ſpiritual court to have the lands or tenements 22 £9. 4. 2. 
ſo deviſed; but if he do, the other party ſhall have a pro- ee, F 
hibition. But if he deviſe goods or chattels real, as a 3 * 
term for years, or a ward; there he may ſue in the ſpiri- bibition 19. 


G 


tual court for ſuch things. | 

If a man ſue in the common pleas for treſpaſs, if he 
ſue him in the ſpiritual court for the ſame cauſe, he 
may (ö) ſhew the matter in the common pleas, and ſhall 
have a prohibition from thence directed to the judges, 
&c. And ſo always when the matter is depending in the 
common pleas, if he ſue for the ſame cauſe in the ſpiri- 
tual court, he ſhall have a prohibition out of the common 
pleas. 


H But a man ſhall have a prohibition out of the chancery 


I 


or the king's bench upon his ſurmiſe, ſurmiſing that he is 
ſued in the ſpiritual court for a temporal cauſe, Cc. al- 
though he be not ſued in the king's bench, or otherwhere, 
for that cauſe. | 

If a man ſue a quare impedit, and deliver it of record, 
as he may, and afterward the defendant, or his clerk, ſue 
a Citation againſt the preſentee of the plaintiff; the plain- 
ti in the quare impedit ſhall have a prohibition in the 
common pleas before the return of the writ of quare im- 
pedit, becauſe. it appeareth on record that ſuch a guare im- 
peait is depending. | 


* 
— a — — 


Com. Dig. Tit. 
Prohibition G. 
16. 17, 

13 H. 6. Po- 
hibition 3. 

4 Ed 4. 37. 
38 H. 6. 14. 
12 H, 7. 16. 


31 H. 8. Br. 


Prohibition 17. 
2 Ed. 4. 11. 
N. B. ante 31. 


Bac. Abr. Tit. 


Prohibition A. 


2 Ed. 4. 11. 
* 18 H. 8. Th 


(a) See 22 Ed. 4. Conſultation 5. 
811 5. pl. 19. 38 H. 6. 14. 40 Ed. 
3. 36. 13 H. 6. Prohibition 3. ante 


tion: Quere. 


officio, and the party has correction, 
it ſeems he ſhall not have a prohibi- 


See 38 H. 6. 14. 


31. Raſt. Entr. p. 484. 10 fl. . 21. 


(b) See 7 H. 4+ 1. Si vero gatur 


in cuita ebrijlianitat:; taxtum modo ex 


L 3 
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Ante 417» 8. 
3 Ed. 4. 15+ 


[ 44 ] 


Vile Com. 
250 and 30g. 
37 H. 6. . 
45 Ed. 3. 24. 
Vide co. 5. 
22 Aſſ. 70. 
17 Ed. 4. 4+ 
15 H. 5. 
Prohib. 22. 
16H, 3. 
Idid. 24. 

See this ex- 


plained by Holt 


C. J. 
6 Mod. 156. 


17 H. 3 * 
Proh b. 21. 
Vice 139. 


F. Prohibi- 
tien 28. 


4 Ed. 3. 27. 
20. Prohibi- 
tiou 2. 


Prohibition. 


Tf a parſon grant to one by deed, that he ſhall be diſ- K 
charged of tithes of his lands, and afterwards he ſueth in 
the ſpiritual court for the tithes, &c. it is ſaid that he 
ſhalt not have a prohibition, becauſe he may pretend this 
matter in the ſpiritual court, to diſcharge him of the tithes. 
But if it were upon a compoſition made before time of 
memory, and now the parſon ſueth for the tithes of thoſe 
lands, there he ſhall have a prohibition againſt the parſon, 
Sc. Drere the diverſity, for I think he ſhall haye a pro- 
hibition in both cafes. The caſe is M. 8 Ed. 4. 14. 

If a man promiſe one ten pounds, if he will marry his 


daughter; if he marry the daughter, and the other will 


not pay the money, he ſhall not ſue for the ſame in the 
ſpiritual (c) court. But if he promiſe one with his 
daughter in marriage ten pounds, Cc. if he do marry the 
daughter, and he do not pay the money, he may ſue in 
the ſpiritual court for the ten pounds, becauſe it con- 
cerneth matrimony, Which diverſity ſee in 22 Ed. z. 
Lib. AF: 

(a) If the teſtator charge his executors to pay his debts R 
to his creditors, if they do not pay them, the creditors 
may ſue in the ſpiritual court; and they ſhall not have a 
prohibition, for that this charge of the teſtator is as a de- 
viſe unto his creditors: Quod vide H. g Ed. 3. Prohibi- 
tion 17. 

() If a man give goods in marriage with his daughter, 
and afterwards they are divorced ; the wife may fue in the 
ſpiritual court for the goods, and no \prohibition will lie 
thereof. 

If a ftranger do diſturb the executors to perform the D 
will, they may ſue him in the ſpiritual court, and no prohi- 
bition lieth againſt them for ſo doing. T. 4 H. 3. Prohi- 
bition 28. acc. 8 . 

If a man ſue a prohibition becauſe another draweth him E 
into the ſpiritual court for an advowſon of a church, &c. | 


—— * 


(c) See the caſe of Je/iime and Shel- 
en, 4» 5 Pb. & Mar, 33 Ed. 3. 
Juriſdiction 25. Poſt. 58. S. 


"PN 
32. &. 


—— 


(a) 7 Eliz. 305. Bro. Debt 135. 
22 Ed. 3. Af. 70. 


14 Ed, () 26 H. 8. 7. 13 Ed. 3. or H. 


17 Ed. 4, 4. be 15 Ed. 4. 5. 13. 


upon 


Probilition. 


upon the attachment upon the prchibition ſued he may 


tc. 8 

F If one parſon ſue another parſon in the ſpiritual court 
for tithes of the profits ariſing in one hundred acres of 
lands within the bounds and limits of his pariſh being, for 
which the patron of the other parſon purchaſeth an indi- 
cavit unto the ſpiritual judge for to ſurceaſe, &c. then 
may the parſon who ſueth in the ſpiritual court come into 
the chancery, and have a writ unto the biſhop for to in- 
quire of the value of the church, according to the tax of 
tithes now Current, as upon the value of the tithes de- 
manded, and to certify the king in the chancery thereof 
dy letters under his ſeal, with the writ: and it ſeemeth he 
ought ſo to do before he have a conſultation granted in 
that caſe. 

G If a biſhop will cite or compel the king's chaplains, or 
the maſters of the chancery, who are the king's chap- 
lains, to make their perſonal reſidence upon their bene- 
fices when they are attending in the king's ſervice, they 
may have a prohibition unto the biſhop, &c. and upon 
the ſame an alas, pluries and attachment, But if they be 
not attending in the king's ſervice, then the ordinary may 
compel them to make perſonal reſidence upon their bene- 
fices; and the form of the writ is ſuch : 

The king to the worſhipful, &c. Whereas our clerks, 
while they continue in our ſervice, ought not to be compelled to 
keep reſidence perſonally upon their benefices, or to be otherwiſe 
diſqnieted or molefled bert upon; We and our progenitors, far- 
merly kings of England, having always, from time out «of 


command you, that you in no wiſe compel our beleved clerk, par- 
fon of tht church of B. &c. who by our command continually 
attends our ſervice in our chancery, to perſonal reſidence upon 
his benefice, while he flays in our ſame ſervice, &c. 

And if the king's chaplain be choſen dean of any 
church, which office requireth perſonal attendance and 
reſidence, and the biſhop will compel him to take the 
deanery which requireth that perſonal reſidence, by ſpiri- 
tual cenſures and citations, Sc. then he ſhalt have a pro- 
L 4 hibition 


mind, hitherto uſed theſe liberties and privileges /or our clerks, 


declare, that he did deforce him of great and ſmall tithes, - 


44 
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hibition unto the biſhop by theſe words: Vie firifth prohi- 


bit you, that you by no means whatever compel him the ſaid A. 
fo keep any reſidence on his benefice, or to take upen him the 
duty aforeſaid, or require any thing for reſidence of this kind, 
while be ſo attends our ſervice aforeſaid ; and if any thing in 
the fruits, or other goods of the church of our ſaid clerk, have 
been put under ſequeſtration upon that occaſion, by him the ſaid 
biſhop or his, you cauſe the ſame to be releaſed without delay, 
Kc. And ſo if the clerk abide in the king's ſervice in 


the company of our beloved and truſty R. of P. in the 


Vide Stat. Arti- 
evli Cleri, cap» 
2. 


parts of Gaſcony. 

And fo if the biſhop will amerce the king's chaplains, 
and compel them to pay a certain ſum of money for non- 
reſidence, they ſhall have a prohibition. 

If one ſue another out of the realm for debt, or other 
c2uſe, whereof the king's court may have conuſance, he 
ſhall! have a prohibition againſt him, and an attachment 
upon the ſame, if, &c. And ſo if one clerk ſueth another 
vpon the title of collation of any prebendary out of the 
realm, &c. he may have this prohibition: and the king 
may ſend a writ to him who is ſo ſued out of the realm, 
commanding him upon pain of forfeiture of ſo much as 
he may forfeit, that he go not out of the realm for to an- 


| ſwer thereunto, whereof the conuſance dath appertain 
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unto the king's court. And alſo the king may ſend unto 


the prebend, if he be ſued out of the realm for title of the 


prebendary, to prohibit him upon pain of impriſonment 
and of forfeiture of what he may forfeit, that he do not go 


out of the realm, nor anſwer there by his proctor or other- 


' wile, Oc. 


And if any man do purchaſe from the court of Rome 
any citation againſt any clerk or others, directed unto the 
archbiſhop. of Canterbury, or unto others, to cite ſuch per- 
ſons to appear before the Pope, &c. and to anſwer for the 
collation or preſentation unto any benefice or prebendary; 
then the. king ſhall ſend his writ of prohibition unto the 
archbiſhop, or other to whom ſuch proceſs is directed, 
that they do not cite, &c. and may have anothes prohibi- 
tion to the party himſelf, and an attachment vpon the 
ſame, Sc. 


And 


© oy „ LY "IS a__ 


Probibition. 


45 
A And when a anita is once duly granted, then the — 


cauſe may proceed in the ſpiritual court, notwithſtanding tion ſhall go 
that the party purchaſe a new prohibition directed unto "_ — 
them, if the libel be not changed: quod vide by the ſtatute See Com. Dig. 
Tit. Prohibi- 
of 50 Ed. 3. c. 4. tion K. 4. 
B The writ of prohibition, which is called indicavit, moſt Iadicavit, ante 
commonly lieth between four perſons, whereof two are — 5 
patrons and two are clerks, and properly lieth where one 
clerk ſueth another in the ſpiritual court for tithes, which 
do amount unto the fourth part of the value of the church 
at the leaſt; for if it doth not amount unto the value of 
the fourth part, but unto the fifth part, the zndicavit doth 
not lie. And this writ lieth for the'patron, and that clerk 
who is ſued in the ſpiritual court: and this writ may be 
ſued as well againft the judge as the party. And the king 
may ſue this writ where his clerk is impleaded for tithes 
amounting to the value of the fourth part of the church, 
or of the church iiſelf. And this writ of indicavit lieth 
as well for the patron, where his clerk is impleaded for 
the advowſon itſelf, or ſuch vicarage, prebend or chapel, 
as well as if he were impleaded of the tithes of the church, 
vicarage, prebend or chapel. 
And it appeareth by the Regiſter, the writ of indicavit 
which the king ſhall have where the clerk is impleaded in 
the ſpiritual court for tithes, not making mention what is 
the value of the fourth part, is ſuch: 
The king to the official of the biſhop, &c. and ts his com- 
miſſaries, greeting: Whereas A. of B. parſon of the church of 
W. holds all the tithes forth- coming of the marſh, &c. of our 
advowſon, the abbot of Battel claiming them ta belong 10 bes 
church of, &c. draws him into plea, &c. M. probibit you, 
Kc. whether the advowſon of the ſame tithes belongs to us or 
to the aforeſaid abbot, becauſe pleas, &c. And this writ of 
indicavit ought to be ſued by the patron before judgment 
given in the ſpiritual court, for after judgment given there, 
the indicavit is void. | 
C And a man ſhall not have an indicavit before the party $uprs 30. G. 
in the ſpiritual court hath libelled there againſt the de- 
fendant; and the party who ſueth the indicavit ought to 
le w the copy of the libel in the chancery, before he have 


the 


29. Prohibi- 


Probubition. 


the indicavit, And when the party hath libelled in the 
ſpiritual court, and the party is put to anſwer, then it is 
called and faid, that t the ſait is conteſted in the court of 
chtiſtianity. 

And indicavit lieth for tithes and offerings, if ſuit be in b 
the ſpiritual court for them, as well as it lieth of an ad- 
vowſon; and that for a common perſon, as well as for 
the king. And the writ of indicavit ſhall not mention, 
that the tithes and offerings which are in ſuit do amount 
unto the fourth part of the church, but the tithes forts. 
coming of one hundred acres of land, or of ſuch a manor: and 
if theſe tithes be not to the fourth part of the value of the 
advowſon, the other party may alledge and ſurmiſe the 
ſame, and have a conſultation. 

And alſo indicavit lieth, where one party is parſon im- E 
parſonee, and the clerk of the other patron ſue him in the 
ſpiritual court for tithes, &c. he may fue the indicavi, 
And fo if an abbot be parfon imparfonee of a church, and 
another abbot be parſon imparſonee of another advowſon, 

and one ſue the other for tithes appertaining to his advow. 
ſon, amounting unto the fourth part of a church, Cc. the 
other ſhall have the indicavit againſt him. 

And if an abbot be parſon imparſonee of an adrowſon, 
and have a vicar endowed; then, if the parſon be ſued in 
the ſpiritual court for the fourth part of the tithes of his 
parſonage, he ſhall have an indicavits And ſo if the vicar 
be ſued for the fourth part of the tithes and offerings of 
his vicarage, the parſon, or he who is patron of the vicar- 
age, ſhall have the indicavit, becauſe they are ſeveral ud- 
vowſons ; the parſonage one, and the vicarage another; 
and there may be divers patrons of them. Sod vid: 
Paſch. 31 H. 6. in title Indicavit. See 7 fl. 1. cap. 


7 EE i” Se oy 


If bailiffs, mayors, or others, who claim juriſdiction to] 
arreſt a man upon a plaint before them, or to attach his 
goods, Cc. do arreſt one for treſpaſs or contract, who 
was not within their juriſdiction, the party arreſted, &. 
ſhall have a prohibition directed unto them, &c. and the 
form is ſuch : 


F FSCT SSS ===> > 


The 


Prohibition. 
Tb king to bis bailiffi A. of N. IWhereas it is provided 


having ſpecial authority for this purpoſe, to attach any perſons 
paſſmg through his bailrwick or dominion, to anſwer any perſon 
upon contratts, covenants or treſpaſs made out of the ſame bailt- 
wick or dominion ; we command you, that you do not attach B. 
to anfuver any perſon before you in your bailiwick upon con- 
trafts, covenants or treſpaſs of this kind, contrary to the form 
of the proviſion aforeſaid; and if you Hall haue made any 
diflreſs thereupon, that you cauſe the ſame to be delivered, &c. 
And if they will not obey the ſame, he ſhall have an at- 
tachment againſt the bailiffs. And this writ lieth as 
well upon attachment of goods, as for arreſting of the 
body. 

1 2 woman have lands which ſhe holdeth in dower, or 


tance, if the ſheriff have procefs out of the exchequer ta 
levy the huſband's debts which he oweth unto the king; 
or if the ſheriff have proceſs out of another court to levy 
debts due by her huſband to another perſon; if the ſheriff 
will diſtrain in the lands which the wife holdeth, &c. the 
wife ſhall have a writ unto the ſheriff, that he do not 
diſtrain the wife who holdeth ſuch lands, in the ſame 
lands, for the debt of the' huſband; and the form of the 
writ is ſuch : | 

The king ts the ſheriff, & o. Whereas according to the law 
and cum of aur realm, women ought not to be diſtrainad in 
ihe lands and tenements which they hold in dawer of the gift of 
their huſbands, or which are of their own inheritance, or which 
they baue purchaſed to themſelves, for paying the debts of their 
buſbands ; and you, as we are informed from her heauy com- 


lezements which ſhe holds in dower of the gift of the ſame A. 
and alſo which were of the inheritance of her the ſaid B. and 
of the purchaſe of her the ſaid B. Ni command you, that you 
do not diſtrain or cauſe to be diſtrained her the ſaid B. in her 
lands and tenements which ſhe holds in dower, or which are of 
ber own proper inheritance, or of the purchaſe of her the ſaid 
B. for the paying of the debts of the aforeſaid A. fome time her 
| huſband, 


by the common council of our realm, that it may not be lawful 
for any of the ſame realm, except for us and our miniflers, 


of joint purchaſe with her huſband, or of her own inheri- 


plaint, do diſtreſs B. who was the wife of A. in her lands and 
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huſband contrary to the law and _ afarsſail, &c. and the 
difireſs, if any, Ke. 
And there is ſuch a writ unto the ſherif, where proceſs 
cometh unto the ſheriff out of the exchequer, to levy the 
debts of the huſband, per ſumm Scaccarti, Wc. And in 
that caſe ſhe may ſue a writ unto the barons of the exche- 
quer, that they ſurceaſe to make out ſuch proceſs to the 
ſheriff to diſtrain the wife in ſuch lands, &c. Another 
form of writ unto the barons of the exchequer, to ſurceaſe 
to diftrain the wife, &c. and with a proviſo in the ſame 
writ, that they levy the debts of the huſband's executors, 
or of his heir, or of the lands and tenements which were 
the huſband's, &c. | 

And if a man ſue another in the county court for debts A 

(a) or chattels, which do amount to the ſum of forty 

ſhillings; then the party ſhall have a prohibition againſt 

him who is ſheriff, that he ſhall not hold plea thereof, 

and that he tell the party that he ſue in the common 
_ pleas; and the writ is ſuch : 

The king to the ſheriff, &c, Whereas pleas of chattels and 
debts which amount to the ſum of forty ſhillings, or exceed it, ar- 
cording to the law and cuſiom of our realm, ought not to be 
pleaded without our writ ; and as we hear A. hath impleaded 
B. touching a debt of one hundred fhiliings in your county with- 
eut our writ ; we command you, if it be ſo, that then yeu ahſ- 
lutely ſuperſede that plea from being further holden in the county 
eforefaid without our writ, and on our behalf that you tell the 
aforeſaid A. that he may upon requeſt obtain our orit of tht 
debt aforeſaid againſt the aforeſaid B. if it ſhall ſeem to hin 
expedient. Witneſs, &c. And if ſuch writ be ſued in an- 
other court, then the writ ſhall be directed unto the bailif 
of the court, in ſuch form : | 

The king to his bailiffs I. of N. or to his bailiffs of N. 
greeting: Whereas pleas, &c. (as above, until) without our 
writ ; and as we hear A. impleads B. fer this, that the ſant 


- 
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(a) And fo if he ſplit an entire „on judice, and void; at leaſt, void- 
contract into ſeveral ſums under forty able by falſe judgment. Kev. 10%. 
ſhillings. See 19 H. 6. 54. it ſeems a. Sceig H. 6. 5. a. 
the judgments for ſuch ſums are ceran: | 


1 B. u 


Prohibition. 


B. may render to the aforeſaid A. chattels to the value of ten 
pounds, before us in the court of your ſaid lord of N. or in our 


court of N. without our writ; we command you, if it he ſe, 
that then you wholh ſuperſede that pla, Ne. (38. above). 


And if they do not ſurceaſe upon this writ, then he ſhall 
have an alias and pluries, and an attachment againſt them, 
and alſo an attachment againſt the party himſelf, 

And if a man do owe unto another man five marks, 
and he ſue ſeveral plaints for the, ſame in the county 
court, or in any other court againſt the debtor, he ſhall 
have a prohibition thereof, and rehearſe the matter, and 


that he would defraud the king's court of its juriſdiction, 


and alſo the party of his anſwer, &c. commanding them 
that they do not proceed, Sc. and that he command the 
party to ſue at the common law in the king's court ; and 
if they will not ſurceaſe, he ſhall have an alias and pluries, 
and attachment upon the ſame, &c. 

And ſoit is if a man will ſue in the county court a writ 
of covenant or treſpaſs, unto his damage of forty ſhillings 


or more, the party ſhall have a prohibition for to ſurceaſe, 


and thereupon an alias, pluries and attachment, &c. 
And ſo if the executor ſuc in the county, or in à court 
baron, for a debt of five marks by divers plaints, whereas 


the debt is upon a contract, or upon an obligation; now 


the deſendant may ſhew the ſame, and plead unto the ju- 
riſdiction of the court, or he may have a writ of prohibi- 
tion directed unto them, that they do ſurceaſe, &c. and 
if he have judgment in any of the plaints ſued for\parcel 
of the debt, yet in the prohibition he may prohibit him in 
the plaints which are depending, and that execution of 
the judgment ceaſe for the reſidue. 

And alſo if a man ſue in the county a plaint of twenty 
pounds, and have judgment to recover in that court; yet 
the defendant may ſue a prohibition, commanding the 
ſheriff and the ſuitors that they do not execute the judg- 
ment, although he have before admitted the juriſdie- 
tion, | 

And ſo after judgment given, and execution awarded 
in the county, or in other court baron, which hath not 


Power to hold plea of debt of the ſum of forty ſhillings, 


&c N 


See 18 H. 3. 
Prohibition 13. 
contr. 


or debis which amount to the ſum of forty ſhillings, or exceed 


Hrabibition . 


Ne. or of damages in treſpaſs amounting to ſuch ſum, of 
more, the party defendant ſhall have a writ of prohibition 
unto the bailiffs, or unto the ſheriff or officer of the eourt, 
that they do not execution; and if they have diftrained 
the party to make ſatisfaction, that then they releaſe the 
diſtreſs, and that they revoke what they have done there. 


in. 
There is a rufe in the Regifter thus: If pleas of chatteh y 


it, are pleaded in the county or in her court without our writ, 


which is wanting, let not therefore a writ of falſe judgment, 
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1 Ed. 4. 15. 
Juſticies lieth 
without Vi & 
Armis. Little- 


ton. 


nor recordare, nor a writ of executio judicii, be made, ex- 
cept in courts of cities, and other courts which have juriſ- 
ditions of this kind, according to cuſtom. 

And if a man ſue another in the county, or other 3 
court, upon a plaint of treſpaſs vi & arms ; the defen- 
dant may ſue a prohibition unto the ſheriff, or unto the 
bailiff, in ſuch form : 

The king to the bailiffi of B. Sc. Whereas pleas of treſ- 
paſſes dune with force and arms againſt the peace in our realm 
of England, ought not to be pleaded without our writ, accord- 
ing to the law and cuſtom of the fame realm; and as we heur 
W. hath impleaded R. of T. before you in the court of your 
aforeſaid lord, of divers treſpaſſes done ta the ſame W. by the 
aforeſaid R. with force and arms againfl our peace as it ii 
fard) to the great damage of him the ſaid W. and contrary to 


the law and cuſtom aforeſaid : Wi command you, if it be ſo, 


that then you do wholly ſuperſede the pleas aforeſaid from being 
Farther holden before you, telling the aforeſaid W. on our be- 
half, that he may upon requeſt obtain for himſelf our writ of 
treſpaſs aforeſaid againſt the aforeſaid R. if it ſhall ſeem Expe- 


dient ro him. Witneſs, &c 


| out our writ, according to the law and cuſtom of our reaim; 


And if one man ſueth another in a court baron, or B 
other court which is not a court of record, for charters 
cancerning inheritance or freehold, he ſhall have a prohi- 
bition, and the form is ſuch : 

The king to the bailiffs of R. of P. greeting: Whereas 
Fleas of detinue of charters or writings touching freehold ought 
not to be pleaded in any courts which are not of record, with- 


and 


* 


Probibition, 


and E. hath impleaded W. before you in, the eourt aforeſord 
of your lord of P. without our writ, for this, that the ſame W. 
render to the aforeſaid E. three charters, as we hear: We 
cummand. you, if it be ſa, that then you do wholly ſuper ſeds that 
plea from being further holden before you in the court aforefaid 
without our writ, and that you tell the aforeſaid E. on our be- 
half, that he may upon reque/! obtain for himſelf aur writ of 
detinue of charters aforeſaid againſi the aforeſaid W. if it ſhall 
ſeem expedient to him. Witneſs, &c. in the eighth year. 
This writ was ordained by the council at Vork. 


Quare non admiſit. 


TF a man do recover an advowſon, and have a writ 
unto the biſhop to admit his clerk, and he will not 
admit him; then the party may ſue an alias and pluries, 
or attachment, &c. or may ſue a writ out of the chan- 
cery, or out of the common pleas, at his election, de quare 
non admiſit, as well in the term-time as in the vacation; 
but the beſt is in the term-time to fue in the common 
pleas: and in this writ it behoveth him to certify the re- 
covery. And the form of the writ of quare non admiſit for 
the king is ſuch : 

The king to the ſheriff, &c. Summon, &c. A. biſhop of 
Wincheſter, &c. that he be before us ſuch a day, &c. where- 
ſiever, &c. IVhereſore, when we lately in our court before 
us bad recovered, &c. And he ſhall not ſay in the writ, 7 
the king ſhall make you ſecure, becauſe the king ſhall not find 
pledges, &c. 

) And if the king do recover his preſentment i in the com- 
mon pleas, yet he may ſuc a guare non admiſit in the king's 
bench before himſclf. | 

And ſo if a common perſon do recover in a guare im- 


writ of error into the king's bench, and there affirmed ; 
then he ſhall have a writ unto the biſhap there, and ought 
to ſue quare non admiſit againſt the biſhop there upon the 


writ” 


pedit in the common pleas, and the record is removed by a *<* 


See 12 Ed. 3. 
Quare non ad- 
miſit 6. 


las 101. A; 
Acc, 


Supra 22+ F. 


lage 48. E. 


record, otherwiſe not. After the record removed by a | 


47 Quare non admiſit. 
writ of (a) error, the plaintiff who recovered ſhall not 
have quare non admiſit until the judgment be affirmed in 

the king's bench. | 

33H. 6. 14.b. And the guare non admiſit ought to be ſued in the county f 
where the biſhop refuſeth the plaintiff's clerk, 

And in the guare non admiſit he ſhall recover only da. G 
mages, and ſhall not have his clerk admitted by this 

writ. . 

And if the biſhop hath admitted and inſtituted him, H 

| and the archdeacon will not induct him; he hath no re. 
medy but only in the ſpiritual court, as it is ſaid; for it 
is a good plea for the biſhop to ſay, That he admitted 
the clerk, and fent his letters unto the archdeacon who 
will not induct him. And I conceive that if the arch. 
deacon refuſe to induct the clerk, that the clerk ſhall 
have an action on the caſe againſt the archdeacon, be- 


Forteſc. Rep. Cauſe the induction is a temporal act. As if the ſheriff 
9885 upon Habere facias ſeiſinam will not admit him into poſ- 
ſeſſion, he ſhall have an alias and pluries (b) and attach- 
ment againſt him. But ſome have ſaid, that he ſhall 
have a citation againſt the archdeacon in the ſpiritual 


court, and puniſh him there; for perhaps he may alledge 
a ſpecial cauſe, for which by the ſpiritual Jaw he ought 
not to be inducted, which cauſe cannot be determined in 


the temporal court. Ideo guære. 
And if the vicar-general do refuſe to admit the clerk, 


3 de, the guare nen admifit ſhall be brought againſt the biſhop 
ed in aquareim- for that refuſal ; and if the biſhop do reſuſe the clerk, 


e — and afterwards dieth, guare non admiſit is maintainable 


ſhop, who re- b . 
— that the clerk who was in had refigned, and that the chu ch was full of the preſent- 
ment of J. H. and upon that return the plaintiff had a ſcire facias againſt che biſhop : and afce! 


the return the opinion of the court was, That he ſhould have quate non atmiſic. 


1 H. 6. 16. 


— 


(a) One defendant ſhall not have is a reverſal of the ſecond. See 25 
of the record; vide bic 48. F. Ed. 3. 35. contra, & guære hic, il it 
16 Ed. 3. Quare non admiſit 3. But be a new original. Note alſo 26 El. 
by Hill, if the record be in another 3. 75. accordant. 
place, the juſlices ſhall ſurceaſe till _ (5) See 13 Ed. 3. Quare non ad. 
they have inſpected the record. See mijit 4. andg Ed. 3. ibid. 13. a gui? 
accordant 17 Ed. 3. 55. by Shard, nom admiſit, againit an official. . 
in a quare no admiſit in the rolls. u Rex je capict ad illum. 


For the reverſal of the firſt judgment 
againk 


Quare non admiſit. 


againſt the guardian of the ſpiritualities for this full 
made by the biſhop. Tamen quere. 

: (a) The biſhop is bot bounden to admit the ak, if 

the church be full of the preſentment of another og 

| who is not party to the recovery. 

If the biſhop do refuſe the king's preſentee, and goth 
afterwards admit him, yet the king ſhall have guare non 
admifit againſt him for that refuſal; and ſo ſhall a com- 
mon perſon in like manner have, as I conceive. 

In a quare non admiſit the biſhop may ſay, that be rom 
preſent for lapſe. 


N And quare nen admiſit was maintainable N the bi- 


ſhop's official, Mich. ꝙ Ed. 3. 

If a man do recover in a guare impedit his preſentment 
unto a chapel which is donative, then I think that he ſhall 
have a writ unto the ſheriff to put the clerk who recover- 
ed into poſſeſſion (b). 

B And in a guare non admiſit the biſhop may ſay, that the 
church is litigious betwixt two, &c. 

If a man hath a donative chantry, which is of the natute 
that one name unto another his clerk, and that the other 
ſhall inſtitute and induct him; there if he who hath the 
nomination be diſturbed, he ſhall have a guare impedit, and 
if he do recover, he ſhall have a writ unto him who ought 
to inſtal and induQ him, to put him in poſſeſſion. _ But if 
he be diſturbed by him who ought to inſtal himy then he 
ought to have a quare impedit againſt him : and' after that 
he hath recovered, he ſhall have a writ to him who diſ- 
turbed him, to put his clerk into poſſeſſion; or he ſhall 
have a writ unto the ſheriff, to put the clerk of him who 
recovered into poſſeſſion, at his election. 
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That is between 
the plaintiff and 
a ſtranger, bur 
not between the 
plaiariff and de- 
tendant, for the 
recovery deter- 
mines the mat- 
ter between 
them, of which 
the biſhop is to 
rake notice. 


34 H. 6. 41. b. 


9 60 And Notez The biſhop ſhall 


— 


Alſo, if the biſhop be inhibited by 


be excuſed, if he return the (whole) 
matter on the writ, ad admittendum 
clericum, whereupon the party may 
have a quare non admifit againſt the 
biſhop, ro try the truth of the return, 
and alſo a ſcire facias againſt the in- 
cumbent to try his title. g Eliz. Dyer 
260. a. Baſſet's Caſe. | 


Vol. I. 


the archbiſhop to admit the clerk, he 
ſhall be excuted, and a writ ſhall 7" 
to the preſfident of the arches. Parl. 


22 £4. 3. n. 63. 
(5) See 14 H. 4. 11. accordant, 
by Hankf. of a free chapel, which one 


has by the Wt . 


M 


Quare incumbravit. 


UARE incumbravit (a) ought to be ſued in the H 
county where the church is, becauſe the wrong is 


done here. | 
And guare incumbravit doth not lie but where the E 


plaintiff recovereth by judgment of court, And the king 


17 Ed. 3. 74. 


Supra 32. E. 147. 
D. 


may ſue a guare incumbravit in the king's bench, although 
the record of recovery be in the common pleas ; but 4 
common perſon cannot do fo. 


17 Ed. 3. 74. 
for all. 


() And guare ingumbravit may be ſued in the common F 
pleas, although the record be removed in the king's bench 


by a writ of error, or in the treaſury; but if the record 
be in the king's bench, it ſeemeth then that the party ſhall 
ſue the guare incumbravit there, c. 

And guare incumbravit is an original writ, and ſhall C 
iſſue out of the chancery, and not out of the common 


pleas, 


And guare incumbravit doth not lie until the party hath H 
ſued the writ of ne admittas (c) unto the biſhop; for if the 
biſhop do incumber the church before the writ of ne ad- 
mittas ſued, then the party ſha} have a guare impedit, and 


(a) Per Thorp. If the biſhop in- 
cumber where no debate or diſpute 
is, yet this writ lies. 17 Eg. 3. 74. 
3. 21 Ed. 3. Dnare incumbravit 3. 
and ſo by Willy, if the biſhop incum- 
ber within the ſix months, though no 
plea be pending, 18 Ed. 3. 17. 6. 
which was admitted by Hill and Pole, 


and that there ſhall be a ſpecial count, 


and not of a recovery. 

(3) In a guare incumbravit, per 
Thorp & Green adjudged. 1. Thar 
one ſhall have Oyer of the record. 
2. That one ſhall have this writ be- 
fore jud 3. That the writ 


Shs recrnablekeichereme Court 


where the original judgment was giv- 
en. 4. Where the writ ſuppoſes the 
plea pending touching the church, it 
15 good. 5. That the writ ſhall not 


3 


make mention of the place where the 
recovery was had. 6. It need not 
mention whether he incumbered with- 
in or after the fix months, but that 
ſhall come by way of anſwer. 7. It 
one recover within the ſix months, 
and the biſhop incumbers, he ſhall 
have a 3 incumòbratuit within the fix 
months. 8. It is no plea that the 
8 is ee by error. 17 Ea. 

o. 54. 74. or that he has receiv- 
— the plaintiff's —_ at his nomina- 
tion. 21 Ed. 3. 3. 

(e) Note; The ino in that caſe 
ſhall not be on the day that the prohi- 
bition was delivered, but whether he 
received the clerk before the prohi- 
bition delivered or not. 19 Ed. 3. 
Quare incumbravit 2. 


4 


not 


ment to recover damages, and 


damages. 


L 


Quart incumbravit. 


not quare incumbravit ; for the biſhop cannot have notice 
until the ne admittas be delivered unto him. 
(4) biſhop, after the ne admittas delivered unto him, do 
admit his clerk for whom it is found by the jure patronatus, 
yet the other party ſhall have quare incumbravit againſt 
I him. (e) And in guare incumbravit he ſhall have judg- 


And if the 
Ant. 35 G. 


alſo his preſentment. 


But ſo ſhall he not have in guare nen admiſt, but only 


K (4) And in 21 Ed. 1. it was adjudged, That a man 
ſhall have a guare incumbravit without making mention 
of any recovery in the writ, or in the count. But by the 
rule of the Regiſter he ought to mention the recovery ; 
and that ſeems to be the better opinion. 

(a) And after the ne admittes delivered, if the fix 
months paſs, the biſhop may preſent his clerk for lapſe, 
and ſhall not be charged by the guare incumbravit for that 
preſentation ; but it ſeemeth he cannot admit the clerk 


34 H. 6. 39. 


1 


— 


(4) See accordant 19 Ed. 3. Quare 
incumbratit 2. 18 Ed. 3. 17. And 
the reaſon is becauſe the patron need 
not ſhew the right of patronage to be 
in him, fer the ne anittas with the 
recovery gives him the action, though 
he be not the true patron, See 8 K. 
2. Quare impedit 199. a quare impe- 
dit lies in ſuch caſe, although he has 
not preſented to the ſame avoidance. 
17 Ed. 3. 75. Alſo the plaintiff 
need not count that the biſhop re- 
fuſed his clerk, for the zncumbravit is 
a refuſal. 18 Ed. 3. 17. 6. 

(e) See 21 Ed. 3. 3. accordant ; 
but his temporalties ſhall not be 
(ſeized) at common law. 
la) A guare incumbravit was brought 

by the tenant of one Audley againſt 
the biſhop of Exeter, and counted that 
the church avoided the 13th of April, 
by the death of J. S. and that debate 
uoſe between him and William Cham- 
fernoon, and that the plaintiff recover- 
ed in a it, and that pend- 


quare impedi 


ing that ſuit, he delivered to the 


M 2 


biſhop a prohibition at ſuch a place, 
and that the biſhop incumbered with- 
in the ſix months; the biſhop pleads 
and ſhews, that the quare impedit bore 
date the gth of April, and fo was 
brought in wrong to the incumbent ; 

, ſed non allocatur. For ſuppoſe it was 
brought, living the patron, if the 
parſon dies pending the plea, and the 
biſhop incumber it, and afterwards 
the plaintiff recovers, a guare imtedit 
lies. Whereupon the biſhop taking 
no notice of the prohibition ſerved on 
him, pleads, that the church had 
been void twelve months, and that 
ſix months paſſed before the recovery, 
whereby the biſhop preſented as ordi- 
nary, ab/que hoc, that he incumbred 
within the fix months, and reſolved 
that what. is ſaid of the time of the 
avoidance ſhall not go to the incum- 
brance; wherefore Pole, Sc. took 
iſſue, whether he incumbered within 
fix months after the avoidance, Sc. 
18 Ed. 3. 17. | 


of 


Quare incumbravil. 


of the other man after the ſix months paſt, for that ſhall 
be againſt the writ of ne admittas delivered unto him, 
And alſo if the biſhop do preſent the, clerk of the other 
party after the fix months, who had preſented unto Hm 
before, that preſentment maketh title to the party, al. 
though it be after the ſix months; by which it ſeemeth 
that the guare incumbravit lieth then for the party. 

* vide accor- And if the plaintiff. be nonſuit in guare incumbravit, he y 

nt 19 Ed. 2. Pha 5 

Quare incum- may ſue a new guare incumbravit, and may vary from his 

. count upon the firſt writ. And it is a good iſſue, that 
he did not incumber, Cc. after the prohibition delivered 
unto him. 

And if a man hath a quare impedit depending, and he ( 
ſue a ne admittas to the biſhop, and afterwards the biſhop 
do incumber the church within the fix months with his 
chaplain, or with the defendant's chaplain, then the plain- 
tiff ſhall have guare incumbravit; and the form of the writ 
ſhall be ſuch : | 

The king to the ſheriff of Lincolnſhire, greeting: If A. 
ſhall make you ſecure, &c. then ſummon H. bijhop of Lincoln, 
that he be before our juſtices, &c. to ſbeu wherefore, when 
the ſame A. in our court (Y) before the juſtices afor:ſaid, h 

the conſideration of our eourt aforeſaid, had recovered his pri. 
ſentation to the church of I. againſi B. yet the ſame biſbeſ, 
pending the plea in the aforeſaid court before the before-men- 
tioned juſtices, hath incumbred the ſame church, ta the no lit 
damage and grievance of him the ſaid A. and contrary to tht 
lau and cuſtom of our realm: And have you there, &, Wit 
neſs, &c. | 

And if he do not appear at the return of the writ o 
incumbravit, nor at the alias, then the diftringas ſhall be in 

the end, In maniſeſt contempt of us and our commands, and i 
the manifeſt weakening the conſideration of our court: 4 
have there, &c. | 

And if a man hath a writ of right of advowſon de- 
pending betwixt him, another, and the church void pet 


: —— —— 
—— — — 


r 


(5) And Note; This writ has been 3. 17. in the caſe /upra of H. 4 
adjudged good, without ſaying be- Aud!-y, | 
| fore what juſtices he recovered. 18 Ed. 


dent 


e! 


\ Juare incumbravit. 


dent the writ, the plaintiff ſhall not have ne admittat to 
the biſhop, nor the writ of guare incumbravit, although 
the biſhop incumber the church ; for the demandant ſhall 


not recover the preſentment upon this writ, but the ad- 


vowſon ; and if he hath title to preſent, he may preſent, 
and have a guare impedit, if he be diſturbed, 


Juris utrum. 


5 | 
un 2 S utrum is a writ of the higheſt nature that a 
d 


ie 0 


parſon can have; anc he ſhall have this writ where 
the lands or tenements are aliened by his predeceſſor, or 
if a recovery be had againſt the predeceſſor by default, or 
by reddition, or for want of pleading of the predeceſſor, 
where he hath not prayed in aid of the patron and ordi- 
nary. But if he do pray in aid of the patron and ordi- 
nary, and they join in aid, and render the land, or confeſs 
the action, then the ſucceſſor of ſuch a parſon ſhajl not 
have this writ againſt that recoveree: and alſo if a man 
recover by action tried againſt a parſon's lands or tene- 
ments, by verdict, and the parſon doth not pray in aid of 
the patron and ordinary, yet his ſucceſſor ſhall have a 
juris utrum, and ſhall not be put to a writ of attaint. 


Peſt. 50. D. 


A And if a man intrude into lands and tenements after 
the death of a parſon, the ſucceſſor ſhall have this writ of 


Juris utrum: and ſo if a parſon be diſſeiſed of lands and 
tenements, parcel of his rectory, and dieth, his ſucceſſor 
ſhall have a juris utrum (a). 


B And alſo a parſon may have an aſſiſe of lands or tene- 


ments of his rectory, or a writ in the quibus, in the na- 
ture of an aſſiſe, or a writ of entry in the per or cui, or in 
the pot, upon a diſſeiſin made to himſelf, but not upon a 
diſſeiſin made to his predeceſſor, but ſhall be put to ſue a 
juris utrum, &c. 20 Ed. 3. Juris utrum 5. 


— 


[ 49 ] 
19 H. 40. 
Forteſcue. 
If annuity be 
recovered againſt 
2 parſon, his 
ſu: cefſor ſhall 
not have juris 
utrum upon that 
recovery, for 
that nothing is 
taken out of the 
poſſeſſion of his 
ſucceſſor ; but 
a charge only 
upon the ſuc. 
ceſſor which 


ſhall bind him, 


— 


(a) See 26 H. 8. 3. 33 Ed. 3. S del Roy 163. 


M 3 


Alfo 


49 Juris utrum. 


Vide 57. e. Alſo a parſon may have a ce//avit, if his tenant who C 

| holdeth of him ceſſeth, Oc. or a writ of eſcheatry, if his 

tenant die without heir. And by the ſtatute of Mei. 2. 
he may have guad per mittat of common paſture. 

Vide 50. H. And if a parſon with the aſſent of the patron and ordi. D 
nary leaſeth his glebe lands for life, and the tenant alien- 
eth in fee, or loſeth by default; it ſeemeth the parſon who 
leaſed the land ſhall have a conſimili caſu during the life of 
the tenant for life; and after the death of the tenant for 
life, a writ of entry ad communem legem. | 

And if an abbot or prior be parſon imparſonee of a E 
church, and alien the land of the rectory, his ſucceſſor 
ſhall have a juris utrum to recover the land, and not other 
writ, becauſe he ſhall have that as parſon. 

And if a man leaſe lands unto one for life, and after. F 
wards grant the reverſion by licence unto a parſon and 
his ſucceſſors, and the tenant attorn, and after the tenant 
for life loſe the land by default, or alien in fee ;' the parſon 
ſhall have a writ de conſimili caſu during the life of the te- 

nant for life, and after his death he ſhall have a writ of 
ent'y ad communem legem, &c. 

And if a parſon loſe by action tried, or loſe by default, G 
his ſucceſſors ſhall have a writ of error or attaint. | 

And if a reverſion be granted unto a parſon and his ſuc- H 
ceſſors by licence, he ſhall have a guid jurij clamat; or if 
the ſervices of a tenant be by licence granted unto a par- 
ſon and his ſucceſſors, he ſhall have a per gue ſervitia : and 
ſo of a writ of guem redditum reddit, Cc. 

And ſo if a parſon be tenant in common of a wood, or | 
other land, in the right of his church with another, and 

| the other tenant do waſte in the wood, or land, Ec. the 

Cap. 11. parſon ſhall have a prohibition; and if he do waſte, he 

. ſhall have a writ of partition, and the place waſted ſhall 
be aſſigned to the other party by the ſtatute of H. 2. 
cap. 22. But if a parſon be patron of à vicarage, and 
the vicarage void, and a ſtranger do preſent, the parſon 
ſhall have a quare impedit or darrein preſentment : but if the 
ſix months paſs, he ſhall have a writ of right of advow- > 
ſon, becauſe that that writ is given only for him who 
hath the intire fee and right in him, and the parſon bath 

not 


Juris utrum. 


not the ſame; for the right is in the patron and ordi- 
nary- : 


Nor ſhall a parſon have a writ of right ſur diſclaimer, 


nor a writ of cuſtoms and ſervices, nor an injuſle vexes, 
nor ſuch writs. as are grounded upon the mere right. But 
it ſeemeth he may have contra formam collationis, or fe- 


offamenti, and a . it of meſne, and ad termmum gui præ- 


teriit, &c, and ſuch, poſleſlory — which ave grounded 
upon the mere right. 

And a parſon or a vicar ſhall have a writ of jurus utrum 
againſt thoſe who are ſeveral tenants ; and then the form 
of the writ ſhall be ſuch: | 


(a) The king to the ſheriff of S. greeting: if L. biſhop of 


London, parſon of the church of E. ſhall make you ſecure, &. 


then ſummon twelve free, &c. of the neighbourhood of E, 
that they be before our juflices at Weſtminſter ſuch. a day, 
ready by oath to recognize, whether twenty acres of land with 
the appurtenances in E. be frantalmaign belonging to the 
church of him the ſaid L. or. the lay fee of A. B. C. and D. 
and in the mean time let them view that land, and ſummon, &c. 
the aforeſaid A. who holds twa acres thereof, B. who holds 
eight. acres thereof, C. who. holds fue acres and one rod 
thereof, and D. wha holds four acres and three roods thereof, 
that they be then, &c. 


o And two prebendaries may be one parſon in one 


church, and then they ſhall join in a juris utrum; and 
their writ ſhall be ſuch: 2 

If W. prebendary of the prebend of N. and R. prebendary 
of the prebend of I. in the church of the bleſſed Peter of York, 
parſon of the church (a) of A. annexed to the prebends afore- 
ſaid, ſhall make you ſecure, &c. then ſummon twelve, &c, 
(as laſt above). 


IIS 


—_ 


49 


20 Ed. 3. = 
utrum, &c. Oid 
N. 125. contra. 


(a) This writ ſeems intended of an hold of his ſaid church, (judgment de 


— 


appropriation, and not of a commen- Breve) for the plaintiff (court) can- 
dam, and ſeems maintainable in, &c. not take notice thereof, (or join 
29 Ed. 3.1. | iſſue thereupon.) 3 Ed. 2. Brief 785. 
And in this writ it is no plea for the (a) See the like clauſe, Rot. 26 EA. 
tenant to ſay, that he is pgrion of the 1. M. 10. dorſo, ecclefia de Ayrmir ſpettan* 
church of D. and that chis is the free- ad prebendariam de Grendale & Worfpill, 
dicceſ. Exon, See Co. Lit. 18. a. 
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And 


49 


0 


40 Ed. 3. 27. ; 


2 H. 4 2. 
Quere. - 

11 H. 4. 13. 
11 Ed. 3. Iuris 
utrum 19. 

7 Eliz, Dyer 
2397 240» 

22 H. 8. 

B. Accept. 14. 
2 Ed. 6. 

B. Accept. 20. 


ſhall make you ſecure, &c. then ſummon, &c. of the neigh- 


predeceſſor, he ſhall not, during his life, have a juris 


Juris utrum. - 


And where a man is parſon of the moiety of the p 
church, and another clerk is parſon of the other moiety 
of the ſame church, then one may have a juris utrum, 
and the writ ſhall be ſuch: 

FW. parſon of the moiety of the church of N. ſhall Q 
make you ſecure, &c. then ſummon twelve, &c. by cath 10 
recognize whether, &c. be frankalmoign belonging to the 
moiety of him the ſaid W. cf the church aforeſaid, or frank. 
almoign belonging to the other moiety of R. parſon of the 
other moiety of the church aforeſaid, &c. And dean and 
chapter may have juris utrum in ſpecial caſe where they 
are wardens of a chantry, thus: 

The king to the ſheriffs of London, greeting: If the dean g 
and chapter of the church of Saint Paul, London, guardians of 
the chantry at the altar of the blyſed Mary in the church of 
Saint Paul, London, ordained for the foul of Richard D. 


bourhood of the city of London, that they be before our 
juſtices at Weſtminſter fuch a day, &c. whether twenty 
ſhillings rent, with the appurtenances in the ſuburbs of London, 
be frankalmoign belonging to the chantry of them the ſaid 
guardians at the altar aforeſaid, or the lay fee of, &c. and 
in the mean time let them view the tenements whereof the rent 
iſſueth, &c. Witneſs, &c. 

Where 2 parſon alieneth the right of his church with 4 
warranty, and afterwards the alienee is impleaded, and 
voucheth the parſon, who entereth into the warranty, 
and loſeth by action tried, his ſucceſſors ſhall have a juris 
utrum of the ſeiſin of his predeceſſor, which he had before 
the alienation. And a vicar ſhall have a juris utrum B 
againſt the parſon for the glebe of his vicarage, which is c 
parcel of the ſame church. (5) If a parſon receive rent 
or fealty of the tenant of the land, which is aliened by his 


ytrum; but his ſucceſſors ſhall have juris utrum. 


— 


——— 


(b) See 8 E. 5. 10. 2 H. 4, 5. 32 for years. 11 H 4. 25. See alſo 3 £4. 


—— 
— 
é—ͤ— 8 


H. 8. Acceftance 14. Contra of a leſſee 3. 29. ante 49. "TE. 2 
. I 


If a writ of right be brought againſt a parſon, who 
joineth the miſe, without praying in aid of the patron 
and ordinary, and afterwards loſeth by default, his ſyc- 
ceſſor ſhall have juris utrum. Otherwiſe it is if he 
loſe the land by verdict, as it ſeemeth. Tl 

E If a parſon have a chapel annexed to his parſonage, 
to which chapel glebe is appurtenant, the parſon ſhall 
have juris utrum of the ſame, | 

T A recovery in a ceſſvit againſt a parſon by default 

| ſhall not bar his ſucceſſor, but he muſt have a juris 
utrum againſt him who recovered. 

If a chaplain of a chantry loſe the lands of his 
chantry by an aſſiſe of novel diſſeiſin, yet he himſelf ſhall 
have a juris utrum, becauſe that is a writ of right; and 
the writ is to enquire, whether it be free alms of the 


chantry or lay fee, &c. H. 1 R.2. 

H The parſon or vicar ſhall have a quod permittat in the 1 Ed. 1. Quo 
debet only, of his own ſeiſin or of the ſeiſin of his prede- 21 
ceſſor; and may have that guod permittat in the nature of Comment. 24. 
an aſſiſe of mortdauncęſler, upon the dying ſeiſed of his pre- 
deceſſor. 

In a juris utrum the plaintiff ought to be named parſon 
or vicar, or ſuch name in right of which name he 
bringeth his action: for if abbot or biſhop, or a dean, 
bring a juris utrum, by reaſon of any land which is parcel 
of the rectory annexed to the biſhoprick, or appropriated 
unto the abbey or deanry, they ought to be named parſons 
of the church in the writ. | 

K Ina juris utrum, if the tenant at the firſt day do make 
default, reſummons ſhall be awarded; and if he make (a) 
default again at the ſummons returned, then the jury 

L ſhall be taken. (5) And the tenant ſhall plead in a juris 
utrum, as the tenant ſhall plead in aſſiſe of novel difſeifm, 
ſcil. two or three dilatories to the writ; and if it be not 


. 


ee 


"_ 


(a) And therefore he ſhall not be eſ- (3) See 11 EI. 3. Jurit utrum 2. 
ſoined at the reſummons. 11 Ed. 3. 40 E4, 3. 29. 
N 8 | 
| p 1 


Zee Prohibition. 


See the ſtat. 


—_ 


Juris utrum, 


found, then to pray the jury to inquire of the points of 
the writ (c). | PE 


And where the juris utrum is brought againſt ſeveral M 


tenants by ſeveral ſummons in the writ, it may be taken 
againſt one only for that parcel, and afterwards againſt the 
others. But it is otherwiſe in an aſſiſe of novel diſſeiſin, if 
it be not in ſpecial caſes. | 


Writ of Conſultation, 


J* the biſhop cite any of the pariſhioners of the church N 


to be contributory unto the reparations of the pariſh 
church, (d) or of any chapel annexed thereunto, if the 
party who ſueth the prohibition directed unto the biſhop, 
ſuppoſe that he is impleaded of a lay fee in the ſpiritual 
court, the biſhop ſhall have a conſultation upon the matter 
ſhewed in the chancery, on the part of the biſhop. 
And ſo if a man obtain any judgment or ſentence in the 0 


ſpiritual court for a legacy of money, or other chattels, if 


the executors will ſue a prohibition to delay the execution 
of the judgment, the party ſhall have a conſultation, 
And if any chaplain of the king's free chapels keepeth Þ 
any concubine, then the biſhop may cite him hefore him 
to puniſh him: and if the chaplain purchaſe a prohibition, 
becauſe the king's free chapels ought not to be viſited by 


the biſhop; yet upon the matter ſhewed the biſhop ſhall 


have a conſultation to proceed to correct him by pain cor- 
poral, and not pecuniary. 

If a prior and convent ſue inthe ſpiritual court, for tithes Q 
and mortuary, J. parſon of the church of C. and an abbot 
come into the chancery, and ſurmiſe that J. holdeth the 
church of his patronage, and that the prior, Sc. claimeth 
the third part of the church of his own advowſog and patro- 
nage, and prayeth an indicavit, and the ſame be granted; 


tt. Ai. 


(e) See 17 Ed. 3. 48. accordant, per 
irn. But note there, in a juris ut um 
againſt 4. and B. by ſeveral ſummoyns, 
nothing was dore againſt 4, but the 


— On 


—_ 
— — — 


jury was taken apainſt B. only, and 
found for the demandant; but Stare 
would not give judgement. 


(4) See the Regifter 44. accordant. 
now 


B 


R 


— 


Conſultation. 


and have a conſultation, becauſe that in the ſtatute of arti- 
culi cleri it is contained, that in diſmes and mortuaries, 
when under theſe names they are propoſed, there is no roo 
for our prohibition. 

If a prior ſue in the ſpiritual court 1 the moiety of the 
tithes of four plough-lands, which he claimeth as apper- 
taining unto the church of N. whereof he is a parſon im- 
parſonee, which are not of the value of the fourth part of 
the church, if the other purchaſe an indicavit, ſurmiſing 
that they are of the value of the fourth part; he who is ſued 
in the ſpiritual court ſhall have a conſultation to proceed, /o 
that nothing be done touching the advowſon of any part of the 
church, the ſaid prohibition notwithſtanding. 

If a man promiſe unto another with his daughter in mar- 
riage ten pounds, by reaſon whereof the party marrieth his 
daughter, if he who promiſeth the money will not pay the 
money, he ſhall be ſued for the ſame in the ſpiritual court; 
and if he purchaſe a prohibition, the other ſhall have a con- 


huſband who married his daughter may ſue the executors 
for that money, or the executor of his executors in the 
ſpiritual court. 

A And if any of the pariſhioners do diſturb any parſon or 
vicar to carry his tithes by the uſual ways and paſſages, the 
parſon may ſue in the ſpiritual court for this diſturbance z 


and if the other ſue a prohibition, upon the matter ſhewed 
he ſhall have a conſultation, 


| 


B If a parſon or vicar have a penſion out of another 
; Q church, and the penſion be kept from them, and another 
t parſon take and claim the ſame; the parſon or vicar who 
c ought to have the penſion may ſue for the ſame in the ſpi- 
ritual court. And ſo if a parſon or vicar, or maſter of an 
j hoſpital, ſue for a penſion in the ſpiritual court, which 


they and their predeceſſors have had time out of mind, &c. 
if the other party purchaſe a prohibition, upon the matter 
ſhewed he ſhall have a conſultation : and yet it ſeemeth, 
that upon the preſcription he may maintain a writ of an- 
nuity 


dow the prior, & c. may ſhew this matter in the chahcery, ; 


56 


See Articuli 
Cleri, cap. 1. 


ſultation: and if he who promiſeth the money die, yet the 


Penſion. 
See the ſtat. 
34 H. 8. c. 19. 


51 


38 H. 6. 19. 


Vide 36. A. 


4 128 H. 6. 19. 
For where the 
title of the pa- 
tronage is in 
queſtion, there 


is no ſpoliation. 


Conſultation. | 


nuity at the common law, but the ſame is in his election (a). 
But if he once ſue a writ of annuity at the common law for 
the ſame, and declare there upon the preſcription, then he 
ſhall not afterwards ſue in the ſpiritual court for that annuity 
in the name of a penſion; and if he do, it ſeemeth the par- 
ty may have a prohibition againſt him. 5 
And a parſon may ſue in the ſpiritual court a ſpoliation 
againſt another for taking his tithes, or for taking any pen- 
ſion which doth appertain to his church, although they 
claim by ſeveral patrons, and of their ſeveral preſentments: 
but this is intended only where the tithes and profits taken 
and ſpoiled do not amount unto the fourth part of the value 
of the church; for if they claim by ſeveral patrons, and the 
tithes, profits or penſtons amount unto the fourth part of 
the church, then the party grieved ſhall have an indicavit, 
becauſe the title of the patronage doth come in debate, &c, 
But if they claim by one and the ſame patron, and of his 
preſentment, then one parſon hall have a ſpoliation in the 
ſpiritual court againſt the other, although the profits do 
amount unto a fourth part, or a third part, or the moiety 
of the church, becauſe the title of the patronage comes not 
in debate; and if a prohibition be ſued thereupon, the par- 
ty ſhall have conſultation. 
If a man have his ſheep lying and feeding for one year in ) 
a pariſh, the parſon of the pariſh may ſue in the ſpiritual 


court for tithe of wool of thoſe ſheep; and if the party ſue 


a prohibition, he ſhall have a conſultation, 

And note, that conſultation ſhall be granted and directed E 
to the party himſelf who ſued in the ſpiritual court, that he 
do proceed in his ſuit there; and alſo he may have a conſul- 
tation directed unto the judge, commanding him to proceed 
there notwithſtanding the prohibition aforeſaid. 


— 


W * — — — — 


(a) See 2 If. 491. That it is only Coke held the law to be contrary, and 
ſuable at common law, yet in Siderfin's Fitz. opinion denied. See 1 Mad. 
Reports 146. it is ſaid by the court, that 218. 1 Ventr. 3. 120. 265. 2 Keb. 489. 
the plaintiff hath his election, but there 802. 2 Lev. 128. Lord Raym. 323. 
Tewijden and Windham J. cited a caſe, 579. 2 Salk. 550. 2 Str. 879. 


in the time of Fac. 1. in B. R. where Cro. Ja. 666. Infra. 52, I. 53. H. 


And 


Confaltation. 54 


FT And the parſon may ſue the executors of his predeceſſor 
in the ſpiritual court for the dilapidations, and for that ſum 
of money which is found by the inqueſt charged by rhe bi- 
ſhop or ordinary, that the dilapidations do amount unto, 
to pay the ſame; and if the executors ſue a prohibition, the 
party who ſued in the ſpiritual court ſhall have a conſulta- 
tion directed to the ſame, c. to proceed; and another con- 
ſultation directed to him to ſue as before. | 
G And if a man detain his tithes for his ſheep, which are 
in the pariſh, and there feeding for half a year, if he die, 
the parſon may ſue his executors for theſe tithes in the ſpi- 
ritual court, and ſhall have a conſultation, if the executors 
ſue a prohibition. And the parſon by preſcription may claim Preſcription. 
the tithe of calves and kine, and milk of cattle feeding in 
the pariſh from the feaſt of the Holy Trinity unto the feaſt of 
Saint Peter, which is ſaid ad vincula; and the tithes of wool 
forth-coming of the ſheep of his pariſhioners, killed and dying 
from the feaſt of Saint Michael to the feaft of the Paſſover, 
every year; and the tithes of honey and wax forth-coming of the 
bees and bee-hives within the limits of his pariſh; and may 
ſue for them in the ſpirtual court, and ſhall have a con- 
ſultation, if he be diſturbed by prohibition. 
D H Anda man may ſue in the ſpiritual court for a legacy: lara 54. A, 
where a man deviſeth fabrice eccleſie twenty ſhillings, &c. 
the parſon may ſue the executors for the ſame in the ſpiri- 
| tual court, Sc. and may ſue the executors in the ſpiritual 
E court for the tithes of mills due by the teſtator in bis life- 
time. And ſoa vicar may ſue in the ſpiritual court for the 
tithes of beans and oats, ariſing within certain limits 
within his pariſh. And ſo he may ſue for tithes of pannage 
farth- coming of his wood, and for foals forth- coming of his ſtud 
or breed of horſes, and for butter, cheeſe, and meats made of 
milk in winter-time. But it ſeemeth the ſame ought to 
be by preſcription. And it was agreed before the king's 
council in the parliament holden at Saliſbury, That conſulta- 
tions ought to be for tithes of wood uſed to be cut, notwithland- Infra 54. B. 
ing ſuch tithes are net yearly renewed. 
I (a, A man may ſue in the ſpiritual court, where ano- ,, H. g. 23. 


| 


(a) Note; The offence in this caſe 4. 10. 2 Ed. 4. 1 
ought to be merely ſpiritual. 22 £4, 


Conſultation. 
ther man doth defame him as a falſifier, an adulterer, ot 
an uſurer, c. See poſt. 53. F. 
And a parſon or other prieſt, may ſue in the ſpiritual K 
court for laying violent hands upon him, c. to have him 
(5) excommenge, or to have corporal puniſhment, but not 
to have damages there. | 
Where a prior ſueth a parſon in the ſpiritual court for L 
two portions of tiabes forth-coming of the demeſnes of F. 
whereof the parſon hath ſpoiled the ſaid piior, for which 
the parſon purchaſeth an indicavit in the chancery, ſur- 
miſing that the tithes do amount unto the fourth part of 
the value of his church, and that the king is patron there- 
of, by reaſon of the wardſhip of an infant in the king's 
hands, by reaſon whereof the prior cometh into the chan- 
cery, and ſheweth there that the tithes do not amount 
unto the fourth part of the value of the church, and hath 
2 writ directed unto the biſhop to certify the king into the 
chancery the value of the church which the parſon boldeth, 
and the value of the tithes demanded by the prior : if the 
biſhop by his letters certify for the prior, then the prior 
| ſhall have a conſultation. And fo it ſeemeth by this writ, 
that where an indicavit is ſued, Wc. the king ſhall be cer- 
- tified by the biſhop's letters upon a writ directed to the 
biſhop what is the value of the church, and alſo what is 
the value of the tithes demanded in the ſpiritual court, 
before a.conſultation ſhall be granted: and it ſeems to be 
a good rule, and a good order, ſo as no party ſhall be de- 
ceived: and this certificate of the biſhop ſhall bind the 
— 22 party to ſay or aver any thing againſt it. But a conſulta- 
certify that J. S. tion ſhall be granted upon the certificate returned, &c. 


we ny vg but notwithſtanding that, if it be unto the fourth part of 


time of the ut. | 
lagary, 15 Ed. 3. Utlagary. 2. Brev. Eſtoppel. 211. 


12 2 23. 
per ſtable. 
11 H. 4. 88. 
7 H. 4. 1. 
Infra 52. F. 
Salk. 548. 


32x 1 


SS — 


— — 


* * — 


(5) See accordant 7 H. 4. 1. Si non 
de violata pace noftra, ſed de excommuni- 
cations noſtra ad correctionem anime tan- 
rummodo agatur. Regiſter 49. b. See 11 
H. 4. 88. a. per Thirning. Where 
the defendant 
a prohibition pleads that he was a 


in attachment on. 


clerk, and had tonſure, and that the 
plaintiff beat him, and that he the de- 
tendant ſued in court chriſtian, only 


to inform the court, that the plaintiff. 


had offended againſt holy church, with- 
out ſuing in any other manner. 


the 


Conſultation, 
the value of the church, the party may ſue a writ of right 
of tithes, &c. 

If a biſhop make an order, that the parſon of ſuch a 
church ſhall yearly pay unto the abbot of B. and his ſue- 
ceſſors two parts of the profits of the church in the name 
of a yearly penſion, and that the parſon, before he have 
poſſeſſion of the church, take an oath ſo to do, for which 
the parſon ſueth in the court of Rome, and obtaineth a 
delegacy directed unto the biſhop and his officers, to repeal 
the order, &c, Now if the abbot ſueth a prohibition upon 
this matter, the parſon ſhall have a conſultation, 

If a lay-man will not make his offerings at days limited 
to the pariſhioners-to offer, or will not confeſs himſelf unto 
his curate, or receive the ſacrament of our Lord Jeſus Chriſt 
of his curate, by reaſon whereof the curate citeth and ſueth 
him in the ſpiritual court for the ſame : if he purchaſe a 


$2 


Hardr, 40. 


Skin. 101. 
Salk. 166. 


prohibition, Sc. upon ſhewing the matter a conſultation = 


ſhal] be granted, 

If the churchwardens of any church have uſed time out 
of mind to receive yearly of one of the tenements of the pa- 
riſk a pound of wax to maintain the taper before the cru- 
cifix in the church, and he who is now tenant of the tene- 
ment refuſeth to pay this wax, &c. there the churchwardens 
may ſue in the ſpiritual court for the ſame : and if he ob- 
tain a prohibition, conſultation ſhall be granted, 

If a man be condemned in the ſpiritual court in a cauſe 
of defamation, for which he appealeth unto the court of 
Canterbury, &c. and there the ſentence is confirmed, and 
the party condemned in twenty ſhillings for coſts, and the 
cauſe remitted unto the judges before whom it was firſt 
commenced, by reaſon whereof he who is condemned 


ſueth a prohibition z the other party ſhall have a conſul- 


tation, If a parſon detain from the pariſhioners the goods 
of the church, and in his will enjoin his executors to de- 
liver them unto the pariſhioners; the pariſhioners. may 
ſue the executors in the ſpiritual court for them; and 
if they ſue a prohibition, the pariſhioners ſhall have a 
conſultation; and this conſultation may be ſued by any 
of the pariſhioners who will ſue in the ſpiritual court, If 
the biſhop or his official cite any man for laying violent 


See for their . 
pacity at the 
common law. 
11 H. 4. 12. 

7 H. 6. 30. 
12 H. 27. 

8 Ed. 4. 6. 

12 H. 9. 28. 


hands 


Conſultation. 


| hands upon any clerk, &c. if he ſue a prohibition, the 
other may have a conſultation ; provided the ſpiritual court 
act only touching corporal and not pecuniary puniſhment, &c, _ 
If a man in time of the vacancy of a parſonage or vica. G 
rage will not pay his tithes, and the ordinary ex officio Cite 
him to pay them, &c. if he purchaſe a prohibition, the other 
ſhall have a conſultation granted unto him. 
Ik an abbot and convent are bounden, by reaſon of any K 
ordinance lawfully made, to find four chaplains to ſing 
in ſuch a church or chapel for the ſouls of ſuch or ſuch, 
and if they fail to find them, they bind themſelves in divers 
pains and cenſures; and if they fail in all or in part to find 
theſe chaplains, they have granted that the dean of Sal;/bury 
or his official, ſhall interdict their church, and ſo hold it 
until they have fatished, &c. for which the dean or his 
official, ex officio, cite the abbot and convent to find the 
faid chaplains, &c. if they ſue a prohibition, the dean or 
official ſhall have a conſultation in that caſe. 

If the ordinaries do forbid the friars, that they ſhall not 
hear confeſſions, nor they ſhall not admit any one to be 
buried in their church, and ſue them in the ſpiritual court 
for that cauſe ; if the friars purchaſe a prohibition, the or- 

dinaries ſhall have a conſultation. 

— 888 If a man fue in the ſpiritual court for taking and de- k 
in the ſpiritual taining from him his wife lawfully married unto him, if the 
—_ 33 other ſue a prohibition for the ſame, he ſhall have a conſul- 
chaſtity, after tation, foraſmuch as for reſtitution of his wife only he ſued, 
ne "Wc. An yet he may have an action at the common lay, 


Judgment on an 
inditment for 7. uxore abducta cum bonis viri, or an action of treſpaſs for 


an aſſault on : 
ber, with intent taking the wife, as it ſeemeth. 


And a parſon ſhall ſue for a penſion of forty ſhillings in 
pra 51. B. the ſpiritual court, whereof the houſe hath been ſeiſed time 


out of mind, and ſhall have a conſultation thereupon, if: 
prohibition be ſued, &. 2 
If a man recover in the ſpiritual court in a cauſe of de- 
famation, coſts, he ſhall ſue there for the coſts ; and if the 
other ſue a prohibition, he ſhall have a conſultation. 
$3] And if a man have corporal puniſhment in the ſpiritual | 
7-32 court for a cauſe of defamation, or. for laying violent 


hands upon a clerk, c. if the party will redeem his fe- 
| Nance; 


- 


nance, and promiſe to pay unto the party a certain ſum 
for his damages, &c. if after he will not pay the money 
unto the party, the party damnified may ſue for the ſame 
in the ſpiritual court; and if the other party purchaſe a 
prohibition, he ſhall! have a confultation. 

If a parſon for an offence have judgment to be deprived 
in the ſpiritual court, and the patron do preſent another 
parſon unto the ordinary, who ſueth the firſt parſon in the 
ſpiritual court, becauſe he will not void the church, but 
defend himſelf by appeals; or other matters; &c. now if 
the firſt parſon purchaſe a prohibition, the other may ſue 
a conſultation ; or without any prohibition ſued by the 
firſt parſon, the parſon may ſue a writ in the chancery 
unto the ſpiritual judge, to proceed in the ſpiritual court 
upon the cauſe of deprivation and diſability. 

Upon a legacy given to any order of friars; they may 
ſue the executors in the ſpiritual court for the ſame. And 
if the executors purchaſe a prohibition; they may have a 
conſultation upon the matter ſhewed, &c. 

If friars, or other perſons whoſoever, ſue in the ſpiritual 
court for a legacy, and have proceſs againſt others as 
witneſſes in that cauſe z if the witneſſes will ſue a pro- 
hibition, ſurmiſing that they are ſued againſt their wills 
ex officio judicis, in the ſpiritual court, &c. yet he or they 
to whom the deviſe is made ſhall have, upon the matter 
ſhewed, a conſultation. 

And note, That the juſtices of the king's bench may 
grant a conſultation of tithes as well as the chancellor. 

And when the juſtices grant a conſultation of tithes of 
ſpoliation, they make the libel indorſed in ſuch manner: 

The lord the king dith not prohibit (a) cognizance touching 
ſpoliation of tithes, in the eccleſiaſtical court, ſo as it be not liti- 
gated there touching the right of patronage or the aduvowſon of 
tithes, And fo they give no power by the indorſement z 
and the rule in the regiſter is by thoſe words. 


1 * * . 
* — 1 — . n 


85 


— 


(a) Moſt of the old editions have the ſenſe evidently requires probibet, 
® habet“ inflead of ** probibet” in this and fo is the Regifter 54. B. whence the 


place, and Serjeant Wilſen has tranſ- paſſage is taken. 
lated it © hath not cognizance,” But 


Vor, I. \ N 


Nita, 


53 


To this rule 

there are i 

- Exceptions. 
See 81. 1. 

52. M 

27 H. 8. 13. 

ac. Br. Conſul- 

tatiog 7. 


See 1 Cro. 445. 


. Regiſter 55. 
"Br. Diſmes 18. 
® Of coals, &c 
by cuſtom tithe 
may de due. 

2 Int, 651. 

2 Vern. 46. 

+ Agiftment ; 
this muſt mean 
of profitable 
cattle. Sir Si- 


mon Degg 247. 


paſtures. 


puniſhment, and in caſe of ſubmiſſion, &c. 


Conſultation. 


Neta, That the juſtices ſaid, that tithes ſhall not be but E 
of ſuch things as increaſe from year to year, and that by 
the manure of man: but that is againſt the decretals. 

And all the juſtices are againſt a conſultation in a cauſe p 
of defamation, becauſe, it ſeems, he may have his action 
at common law for the ſame defamation. | 

Alſo of coals, or of quarries, of coals,* Sc. or the like, G 
a man ſhall not pay tithes, nor of + agiſtment, becauſe 
that he payeth tithes for the cattle which feed in the 


And alſo they ſay, that properly a conſultation noch H 
ought not to be granted, but in cafe where a man cannot 
recover at the common law in the king's courts. Supra 
51. B. 

And if the bilbop cite a man ex officio to appear before 
his officers for foraication, &c. or ſuch like offences, and 
the party defend himſelf by appeals, or ſuch other delays, 
and by ſuing a prohibition unto the ſpiritual court, and 
aſterwards he wave the delays, and ſubmit himſelf to the 
judgment of the ſpiritual court, and they delay to proceed 
in theſe cauſes for the vexation and delays, and the ſuing 
of the prohibition which the party had before; then the 
party ſhall have a writ directed unto the ſpiritual judges, 
that they do proceed in caſe of defamation to impoſe canonical 
Provided that 
whatever may any way tend to the derogation of our royal right, 
be in no wife attempted by you. 

If the very patron preſent an able perſon to the ordinary, K 
and the ordinary refuſe him, and afterwards a diſturber 
preſent unto the ordinary another perſon unto the ſame 
church, and the ordinary admit, inſtitute and induc him, 
and afterwards the very patron recover his preſentment 
againſt the diſturber; for which cauſe the preſentee of the 
very patron ſueth the preſentee of the diſturber in the 
ſpiritual court, to avoid and remove him ; for which cauſe 
he ſueth a prohibition, &c. now the preſentee of the very 
patron ſhall have a conſultation unto the ſpiritual court 
to proceed in that caſe, Cc. But firſt the record in the 


common * ought to be certified into the chancery of 
the 


re 


L 


Confultation. 


the recovery, or of the compoſition there made of the 
title of the preſentment, before the conſultation hall be 
granted. 

If the tenants or poſſeſſors of any lands or tenements 
within any pariſh have uſed to find a chaplain to ſay 
divine ſervice in the pariſh church, &c. time out of mind, 
c. and afterwards they withdraw; and will not find ſuch 
chaplain, &c. then the parſon and pariſhioners ſhall ſue 
againſt them in the ſpiritual court, for to find ſuch 
chaplain in the church: and if the tenants or poſſeſſors 
of the land ſue a prohibition, upon the matter ſhewed in 
chancery, the parſon and pariſhioners ſhall have a con- 
ſultation to proceed, and by ſuch words; we /i9nify to you, 
that you may lawfully proceed in that cauſe as to the reducing 
the chantry aforeſaid to its original flate, &c. and that you 
may act as to the impoſing a due puniſhment, by reaſon of ſuch 
ſubflraftion from the ſaid chaplain there, and may further 
di that which you fhall know to belong 10 etcleflaſlical juriſ- 
diftion ; our ſaid prohibition, or any other to be directed to you 
hereafter in the cauſe aforeſaid, notwitk/landing, &c. 


And if it be after time of memory, viz. in the time of 


R. 1. and before the ſtztute of Mortmain, the parſon and 
pariſhioners ſhall have ſuch ſuit for a chantry, Cc. And 
if a parſon and pariſhioners ſue one ſuch tenant and poſſeſ- 
ſor of the lands to find ſuch chaplain, &c. and he ſue an 
inhibition from the court of Canterbury, or appeal unto the 
court of Canterbury, or make ſuch ſubtle delays in the 
court of Canterbury; then the parſon and parifhioners ſhall 
have a ſpecial writ unto the archbiſhop and his officers : 
that you may proceed and aft in the cauſe and proceſs devolved 
before you in the court of Canterbury, by virtue of the appeal 
aforeſaid, ſo far as relates ta the reducing the chantry to its 
due ſlate, the impoſing and cauſing to be impoſed due puniſh- 
ment, by occaſion of ſuch ſußſtraction from the ſame, and may 
cauſe the ſaid ſentence pronounced againſt him, if rightly de- 
duced, to remain in its full firength, and further do, &c. our 


ſaid prohibition notwithſtanding. 


If a man deviſe an ox or a cow unto the church for 
reparation thereof, or for the churchyard, and he who 


N 2 hath 


[ 54 J 
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54 Conſultation. 


bath the cow or the ox will not deliver the ſame unto the 
churchwardens ; then the ordinary ex officio, or the church- 
wards may cite him, and ſue him for the detaining of the 
cow or ox: and if the other party ſue a prohibition, the 
churchwardens ſhall have a ſpecial conſultation : . 
figniſy to you, that in the cauſe aforeſaid as to the reſtitution of 
the legacy aforeſaid ts the ſaid churchwardens in form aforeſaid, 
and as to impoſing en him canonical puniſhment for detaining 
therrof, it may be litigated before you, and you may lawfully 
proceed and further do that which to the eccleſiaſtical court, 
&c. our prohibition notwith/landing. And if he will not 
proceed upon that, they may ſue an attachment, c. 
And in many caſes a man fhall have a ſpecial conſul- B 
tation. As, if a parſon fue in the ſpiritual court for 
| tithes of great trees which paſs the age of twenty years, 
and make his libel by the name of ua cedua; now the 
party may ſhew in the king's bench or in the chancery 
that the trees were great trees above the age of twenty 
years; and upon this ſurmiſe he ſhall have a ſpecial con- 
ſultation to proceed, ſ that it be touching ſilva cædua, 
and not of other trees which are paſt twenty years 
growth, or the age of twenty years. And ſee the ſtatute 
for the ſame, Anno 45 Ed. 3. cap. 31. (a) 
If a man have a chapel within his manor which is a 0 
denotive chantry, or preſentable, and the chaplain hath 
| uſed to have the tithes ariſing of the demeſnes of the 
manor time out of mind, Sc. Now if a parſon (in 
whoſe pariſh this chapel is) ſue the lord of the manor, 
and alſo the chaplain in the ſpiritual cou::, for the tithes 
of the ſame manor, they ſhall have a prohibition, &c. 
becauſe the advowſon of this chapel may come unto the 
king by wardſhip or eſcheat, &c. And then the parſon 
within whoſe pariſh this manor and chanel is, (1:1! have a 
ſpecial writ of ſcire factas againſt the lord ci - the id manor, 
and alſo againſt the chaplain, returnable in ive chancery at 


Supra 51. H. 


— 


— z —— — 


a) This ſtatute is merely declara- L. 456. per Lord Hardwicke. 


tor v of the common law. 3. Buri's E. 
55 A cer - 


Conſultation. 


z certain day, if they can ſay any thing wherefore a con- 
ſultation ſhall not be granted, and the writ of prohibition 
revoked and repealed; and further to do as the court 
ſhall award in that caſe. And in the end of the writ 
ſhall be, And have you there the names of thoſe by whom you 
ſhall give him notice, &c. and this writ, &e. Which writ 
appeareth in the regiſter in the end of the writs of 


ſignificavit. 


Breve de Vi Laica removenda (1). 


HIS writ de vi laica removen da lieth as well upon a 

ſurmiſe made by the incumbent, or by him that 

is (a) grieved, &c. without any certificate thereof made 

in the chancery by the biſhop, as upon a certificate there- 
of made in the chancery by the biſhop. - 

And when the biſhop makes certificate into the chan- 
cery of the force, then the form of the writ is ſuch: 

The king to the ſheriff of Lincolnſhire, greeting At the 
requeſt of the worſhipful father the biſhop of Lincoln we 
command you, that all lay force which bolds itſelf in the church 
of I. of his dioceſe, to the diſturbing of the ſaid biſhop, where- 
by be is leſs able to exerciſe his ſpiritual office in that church, 
you without delay do remove from the ſame, &c. And he 
ſhall have an alias and a pluries, and an attachment againſt 
the ſheriff, directed unto the coroners if he do not ſerve or 
return the writs. | 

And if the king do collate unto any prebend of any 
biſhop come to him by title, and the biſhop make re- 
kſtance, that the king's preſentee cannot have the cor- 
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See Plow. 472. 
In Molin's caſe. 
Plow, commends 
this form of 
ſcire facias ; but 
there is another 
form uſed at this 
day. 


Old Na. Br. 35 
cont, and Mar- 
row in his 1cad- 
ing. 


(1) In 2 J. 54. this writ is ſaid 


dy. But not if the diſturbance be af- 


to be. lex terre, by proceſs of law, fro ter the execution of the judgment. 12 
pace ecgleſiæ. H. 4. 26. Not upon a ſuggeſtion. 


(a) If one has a writ tothe biſhop, 
and a diſturbance of its execution is 
made by the incumbent, or any other, 
the juſtices of C. B. may grant reme- 


N 3 


this writ. 


But upon a ſuggeſtion of the 
grieved in the chancery, ke ſhall have 


part 


poral 
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[ ox 1 


would put out the incumbent who is in poſſeſſion, the in- 


is ſuch: 


lay force, as alſo armed power, which holds itſelf in the pre- 


Breve de Vi Laica removenda, 


poral poſſeſſion thereof; then the writ ſhall be directed 
unto the ſheriff, and ſhall be ſuch: 

We command you, that all lay or armed force which holds 
itſelf in the ſaid church, or in the houſes thereto adjoining, to 
the diſiurbing of our peace in your county, you do without delay 
rem:ve from the ſame, and if you ſhall find any perſons reſiling 
in this matter, that you attach them by their bodies, and keep 
them in ſafe cuſtody in our priſon, ſo that you may have them 
before us on the oftave of St. Hilary, &c. whereſoever, &c 
to anſtwer us touching the contempt and reſiſtance above men- 
tioned : and have there the names of thoſe whom you ſhall haue 
attached, and this writ. And this writ de vi laica re- G 
movenda may be made returnable, or not returnable, at 
his pleaſure who will ſue the writ; and it may be re- 
turned into the common pleas as well as into the king's 
bench. 

And note, that by this writ the ſheriff ought not to H 
remove the (a) incumbent who is in poſſeſſion of the 
church, whether the poſſeſſion be of right or wrong, but 
only to remove the force, and to ſuffer the incumbent 
to enjoy the poſſeſſion: and if the ſheriff do amove, or 


cumbent ſhall have a writ directed unto the ſheriff, com- 
manding him that he do not put him out ; and if he have 
put him out, that without delay he make him amends: 
and if he do not ſo do, the patty may have an alias and 
pluries, and attachment againſt the ſheriff, And the form 
of the writ de vi laica removenda, without the certificate, 


The king to the ſheriff, greeting : We command you that all | 


bend of E. in the churcb of C. to the diſturbing of our peace, c 
you do without delay remove from the ſame : and if you ſhall h 
find any perſons reſiſting you in this matter, then having taken 4 
vito zou a ſufficient power of your county, if it ſhall be neceſſary, a: 
attach them by their bodies, 8c. (as above). — 


— — 


(a) And if he remove him, the cumbent had no title. M. 43 © 44 
court of king's bench ſhall award his Elz Aﬀect ver. Batcbellor. 
_ xellitution, altho' it appears the in- 


2 — 


And 


B 


Vork, primate of England, ſendeth greeting in him by whom - 


Breve de Vi Laica removenda. 


And the form of the certificate of the biſhop is ſuch: 
Jo the myſt excellent prince and his lord, the lord Henry by 
the grace of God, &c. W. by divine permiſſion archbiſhop of 


kings do reign and all things ſubſiſi: ibe make known to your royal 


- highneſs by theſe preſents, that certain perſons unmindſul of their 


fei do binder and diſturb the poſſeſſion of maſter I. in the church 


of C. of our dioceſe, canonically conferred upon him, which 
A. fome time kept occupied ts the prejudice of our office and of 
eccleſiaſtical liberty, and of the right of the afartſaid I. There- 


fore we humbly beſeech your excellency with ydur wonted grace 


to flretch forth the arm of your royal authority, to the end that 
this force and power may be abſolutely removed, that the re- 
bellion of the enemies of Chriſt being thus ſuppreſſed by your aid, 
ecclefraftical liberty may remain ſafe and unhurt under the 
ſhield of your defence, and you may therefore obtain from God 
a worthy recompence, who, may he long preſerve you to his 
church and people! Dated at B. the fourth of the calends, 
Kc, 


Writ of Waſte. 


HE form of the writ of waſte againſt tenant in 
| dower doth vary from the form againſt other te- 
nants; for the writ of waſte againſt tenant in dower is 
ſuch : 

The king to the ſheriff, &c. If A. fhall make you ſecure, 
&e. then ſummon by good ſummoners B. (b) who was the 
wife of C. that ſhe be before our juſtices at Weſtminſter in 


fifteen days of the Holy Trinity, to ſhew wherefore ſhe hath 


committed waſte, ſale, deſtruction (c) and taniſhment of the 
lands, houſes, woods, gardens, and men, which ſbe holds in 
dnver of the inheritance of the aforeſaid A. in N. to the 
diſheriſon, &c, And in that writ he doth not rehearſe the 
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—_ 


(5) Where the writ ſhall be againſt nem in tems & hominibus, adjudged 
her by her proper name, ſee 32 Ed. 3. good, without ſaying exilium. 2 H. fl. 
Brief 205. 31 Ed. 3 Brief 326. 11. 
le) Ruare freit vaſlum & deſructio- 


N 4 


— 


. 


ſtatute 
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ſtatute which gave the writ of waſte, (a) nor the writ of 
waſte againſt the guardian, becauſe they were puniſhable 


at the common law, before the ſtatute, by prohibition 
and attachment thereupon, if they did waſte, And. 
exilium in hominibus ſhall not be put in the writ of waſte, 
if the tenant in dower, or other tenant, do not miſuſe 
the villains of the manor, by reaſon whereof they depart 
from the manor, or from their tenures; and if they do, 
then it is waſte, And in a writ of waſte againſt tenant 
for life or years, he ſhall recite the ſtatute in ſuch form : 
The king to the ſheriff, &c. If A. Hall make you ſecure, 
&c. then ſummon, &c. B. &c. wherefore, ſeeing that it is 
provided by the common council of aur realm of England, 


we * * * 42 ö 


(a) Of pleadings and proceſs in waſte.) without the other. 14 H. 4. 37. See 
The defendant pleads a plea in bar, the contrary to this, ſupra. 
which does not acknowledge the walte = MNote ; In waſte in the zenet, the ſum- 
as a grant to hold without impeach- mons ſhall be in terra petita, although 
ment of waſte, c. if there be a de- in truth another perſon is tenant ; as 
murrer thereto, and it is ruled againſt if one does waite, and aftervards 
him, yet the ſheriff cught to enquire grants over his eſtate, and upon the 
of the waſte and damages; per Thorpe : diſtreſs iſſues ſhall be returned on this 
And therefore he may after the de- writ. But if it be in the ftenuit, al- 
murrer traverſe the point of the writ, though the ſheriff on every writ re- 
and plead no waſte done. 38 Ed. 3. turns nhil, yet a writ to enquire of 
24. a. 6. The plaintiff in mainte- the waſte ſhall iſſue. 11 H. 6. 4. a. 12 
nance of his writ, ſenders an averment, H. 4.4. a. and 21 H. 6. 56. 
that the tenant refuſes, this 13 per- In waſte by Darrel againſt Lo) burn, 
emptory againſt the tenant, 6 H. 4. judgment was on a nibil dicit. Now 
5. 4. 6, In waſte againſt two, one if the plaintiff will releaſe the da- 
makes default, and the other appears, mages, he ſhall have judgment for the 
who thereupon is put to anſwer. 4 Ed. place waſted. Quare; For a wit 
3. 33. 39 Ed. 3. 19. 12 H. 4. 5.6. thall-iflue to enquire of the damages, 
Jure, If a writ of enquiry ſhall be but nut of the walle, for that is ac- 
awarded? If nibil be returned on the knowledged. And by the ſame caſe, 
ſummons, attachment and diſtreſs, and the ſheriff need not find deer on the 
the tenant makes default, the waſte on the place waſted. Dyer 204. 
ſhall be inquired. 12 H. 4. 4. 21 H. Note ; In waſte in domibus, be, cis, Ic. 
6. 56. Where the writ of enquiry is the plaintiff may abridge the waſte 
ofa waſte in two vills, the jurors ought aſſigned, ſo that he do not falſiſy his 
to view both the one and the other: writ ; and therefore he cannot abridge 
but it is ſufficient, though the inquiry the whole waſle ſuppoſed in demibus. 
be taken at any other place. 12 H 4. Dyer 272. 6. 
9. 6. In waſte againſt two, one makes On a writ of enquiry of waſte on 
default at the grand diſtreſs, the other judgment by default, the jury may 
appears; a writ of enquiry ſhall not find no waſte done. 19 Ed. 3. Waſt 
be granted, for one cannot anſwer 30. 3 H. 6. 296. per Martyn. FA 

& ta 


"oo . « 
=. 
„ 
* 


— off Waſte. 


that it ſhall not be lawful for any perſon to commit waſte, ſale or 
defruftion of lands, houſes, woods or gardens ; the ſame B. 
hath committed waſte, &c. of the lands, houjes and. gardens in 
L. which () the aforejaid A. demiſad to him, &. 

And. if an abbot bring a writ of waſte againſt tenant in 29 £4. 3. 25. 
dower, the writ ſhall be, To ſhew wherefore ſhe hath com- — 4 Ma. 
mitted waſte of the lands, &c. which ſhe holds in dowry of Use 
right of his church, to the diſberiſon of his (c) church, &c. and 
ſhall not ſay, Of the inheritance of him the abbot, nor to the 
diſh:riſon of him the abbat, &c. But if the heir bring a writ 
of waſte againit the tenant for life of his anceſtors, then 
the writ ſhall ſuppoſe that the tenant holdeth of the inberi- 
tance, &c, and that the waſte is done 10 his difheriſan, &c. 
and that they have made waſte of lands they hold in dower 
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of the wife, yet the huſband doth not hold in dower. 

(a) And the writ of waſte ſhall be always brought 
againſt the tenant in dower or tenant by the curteſy, al- 
though they have granted over their eſtates unto others. 

If the huſband make a feoffment of his land, or a ſtran- 
ger abate after the death of the huſband, or diſleiſe the 
buſband in his life-time, and afterwards the wife recover 


— —— — 
r 


(3) Note; If A. and B. jointenants, 
or parceners, make a leaſe for life or 
years, and A. dies without iſſue, 3. 
may have walte againlt the leſſee, 
ſappoling that he himſelf had leaſed 
the eſtate. 46 Ed. 3. 17. a. 35 H. 6. 
39. 4. fer Priſot. But it waſte be 
brought, ſuppoſing that . and B. 
leaſed to the defendant for life, re- 
mainder to the plaintiff: It ſeems a 
good plea, that 4. leaſed it ſole, ab- 
** that 4. and B. leaſed it. 6 

4.5. 


(c) Ad exheredationem epiſcopi del 
ecchfie., 2 Mar. Dyer 129. 

(a) Note 30 Ed. 1. 16. Tenant in 
dower grants her eitate to the heir 
under age, and a ſtranger, rendring 
rent on condition of re-entry for non- 
payment. Waſte 1s made, the heir 
diſagrees, the tenant in dower re- 
enters for non-payment, the heir brings 
waſte, If the heir at the time of, or 


— 


> GT 4 


during the waſte done, took any of 
the profits, ©. the walte is not pu- 
niſhable. But if the heir never took 
any of the profits, waſte lies againſt 
the tenant in dower after the diſagree- 
ment. See 38 Ed. 3. 25, 29. 

The huſban1 leviesa fine, and takes 
back an eltate for life, remainder to 
his ſon 1n tail, and dies ; the ſon en- 
dows his mother, who aſſigns over her 
eltate ; the ſon brings waſte againſt 
her, as tenant in dower; and adjud 
that it lies; but it ſeems alſo, that he 
ſhall have a general writ, ſuppoſing 
that ſhe held 1n dowerof his heritage, 
26 Ed. 3. 76. and yet be may have a 
writ making mention of the recovery; 
but ſuch writ ſhall ſuppoſe that ſhe 
held of his heritage; and it ſeems 
goud, as well as in caſe of a feoffee, 
or where the diſſeiſor of the huſband 
aſhgns dower. 38 Ed. 3. 23.14 Ed. 3. 


her 


Brig 273, 282. vide infra G. 
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ber dower againſt the ſtranger, &c. if he bring a writ of 
waſte againſt the wife, the writ ſhall make mention of the 
recovery, &c. how ſhe recovered the land againſt him. 
20 H. 6. a8, If a feme hold in dower of the king who hath the rever - 
fion, and the king grant the reverſion in fee unto a 
ſtranger, and afterwards the feme commit waite ; now 
the grantee ſhall have a writ of waſte, and the writ ſhall 
make mention how ſhe holdeth of the king, and how he 
hath granted the reverſion unto a ſtranger, Wc. and that ſhe 
who held in dower of the ſtranger of the king's grant hath 
committed waſte, Sc. ſo if the huſband die, and the heir 
make a feoffment unto a ſtranger in fee, who aſſigneth 
dower unto the wife, and ſhe commit waſte ; the writ ſhall 
make mention that ſhe held in dower of the gift of her 
3 4 Ez. huſband by the (5) aflignment of a ſtranger, of whom the 
Dyer 206. 205. fforeſaid feme held in dower of the aſſignment which the 
keir of the huſband hath made to the ſaid ſtranger, 10 the 
diſheriſon of him who bringeth the writ. The form of the 
writ of waſte, where the wife is endowed ex aſſenſu pairis, 
is ſuch : | 
[ 56 ] The king, &c. If S. &c. then ſummon, &c. who was the 
wife of R. that ſhe be, &c. to ſhew why ſhe hath committed waſte, 
&c. which ſhe holds in dower of the gift of the aforeſaid R. ſome 
time ber huſband, with the aſſent of A. of B. father of the 
aforeſaid R. of the aſſi; nment of the ſame A. to the diſherijon of 
the ſaid S. &c. And if the wife do recover her dower 
againſt the father, then the writ of waſte ſhall make men- 
tion of the recovery thus: And which the ſame Iſabel, in 
our court before our juſtices of the bench, by conſideration of the 
fame court hath recovered as her dower again the aforeſaid A. 
to the dijheriſon of him the ſaid 8. c. And the writ may 
be of mills and vivaries ; and then the writ ſhall be, To few 


— — 


(3) If 4. makes a leaſe to B. to idem B. tenuit ad eundem terminum ex 
commence at a day to come, and then a/ignarione A. Ec. although there was 
4. enfeoffs C. and C. enfeoffs D. be- no tcnure before the term commenced. 
fore the ſaid day; and afterwards B. Dyer 206. Darrel ver. Leybourn. And 

enters and does waſte, the writ ſhall be ſo it is if the leſſor enters on the leſſee 
in terris gras tenet ad terminum annorum and makes livery, &c. 5 H. 5. 12. 
dc prafat' D. ex affignatione C. de quo 


whit 4 


, 
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wherefore ſhe bath committed waſte in the lands, houſes, mills, 
woods, vivaries and gardens. 

And if a guardian in chivalry grant over his eſtate, who 
maketh waſte, the writ of waſte ſhall be brought againſt 
the graritee, and not againſt the guardian; and it is not 
like tenant in dower or by the curteſy (a): but if the guar- 
dian do commit waſte, and afterwards grant over his eſtate, 


then the heir ſhall haye an action of waſte againſt the 


guardian, and not againſt the grantee. And ſo if tenant 
for life or years commit waſte, and grant over his eſtate, 
the writ lieth againſt him who doth the waſte, and not 
againſt his grantee. And the form of the writ againſt the 
guardian is ſuch : The king, &c. If A. ſhall make, &c. then 
ſummon, &C. wherefore he hath committed, &c, which he hath 
or had in his warſhip, of the inheritance, &c. to the diſberi- 
ſon, &c. 

And againſt the executors of the guardian the writ is, 
Summon, &c. B. and C. (b) executors of the will of, &c. where- 
fare they have committed waſle, &. which they have in ward- 
ſhip aſter the death of the afcrejaid B. of the inheritance, &c. 


to the diſheriſon, &c 


In a writ of waſte againſt tenant by the curteſy, the 
form of the writ by the regiſter is to recite the ſtatute ; 
and yet it ſeemeth the writ is good, although that he do not 
recite the ſtatute; and the form of the writ is ſuch: 

The king, &c. If A. hall make, &c. then ſummon, &c, 
wherefore, ſeeing it is provided by the common council of our 
realm of England, that it hall not be lawful for any perſons to 
commit waſle, ſale or deſtrutiion of the lands, houſes, woods or 


| gardens demiſed to them for term of life or of years, or of thaſe 


which they hold by the curteſy of England, the ſame B. hathcom- 
mitted waſte of the houſes which he holds bythe curteſy of England 
of the inheritance of the aforeſaid A. in N. to the diſheriſon of 


40 Ed. 3. 33+ 
Finchden. 


41 Ed. 3. 23. 
Candiſh. 

42 EJ. 3. 19. 
per curiam. 
24 H. 8. 14- 
20. ac. 


20 H. 6. 1. ac. 
See Co. Lit. 


2 53 d. 


2 Inſt. 299. zo. 


(a) See accordant * Ed. 3. 13. 2 4 


43Ed. 3.15. 43 Ed. 3.8. 30. 7 Ed. (5) * 38 Ed. 3. 


17. Waſte 


3. 13. ed contra 26 Ed. 3. ae 10. againſt the executors of 4. where in 


27 H. 6.7.81. 


truth the defendants were executors 


See the ſtatute 11 H. 6. Waſte 9. of B. who was the executor of A. and 
el. 80. C. 40 Ed. 3. 33. 42 Ed. 3. the defendants never adminiſtered in 
23. 44 Ed. 3. 21. 48 Ed. 3. 19. the life of B. the writ ſhall abate. 


* 


him 
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him the ſaid A. and contrary te the form of the proviſion afore- 


ſaid, as it is ſaid : And have, &c. 


31 H. 4. 18. 
10 H. 4. At- 
tornment 16. 
The a tornment 
of tenant in 


dower is good. 


And if the heir grant the reverſion of tenant by the cur. 


| teſy unto another in fee, and the tenant attorn, We. chen 


the form of the writ is ſuch: 5 

(e) The king, &c. If the abbot of B. c. Hall make, &c. 
then ſummon B. &c. wherefore, ſeeing that (as above) the 
fame B. hath committed waſte, &c. of the houſes in N. which 


be holds for his life of the aforeſaid abbot, which A. of whom 


the ſaid B. held them by the curteſy of England, of the inberi- 
tance of him the ſaid A. aſſigned to the aforeſaid abbot, &c. 
(a) And if the heir grant the reverſion unto another 
ſtranger in fee, and the tenant by the curteſy attorn, and 
afterwards grant over his eſtate by the curteſy to another 
ſtranger, and afterwards that ſtranger commit waſte ; now 
the grantee of the reverſion ſhall have bis action of waſte 
againſt the grantee of the tenant by the curteſy, for he 
cannot be tenant by the-curteſy, if not of the heir, &c. 


But if the tenant by the curteſy grant over his eſtate * 


unto a ſtranger, and the grantee commit waſte, the heir 
ſhall have the action againſt the tenant by the curteſy, and 
not againſt the grantee who committeth the waſte. But 
if the heir have obtained or granted the reverſion in fee, 
&c. and after the tenant by the curteſy attorn, and after 
grant over his eſtate unto a ſtranger who committeth 
waſte ; now the grantee of the reverſion ſhall not have an 
action of waſte againſt the tenant by the curteſy, (5) but 
againſt the grantee of the tenant by the curteſy. And if a 
feme be tenant in dower, and ſhe grant her eſtate unto a 
ſtranger, and after the heir grant the reverſion in fee unto 
another, and the tenant attorn and after the tenant for term 
of life commit wafte ; it ſcemeth that the grantee in rever- 
fion ſhall have an action of waſte againſt the grantee of the 


— 


— 


(e) See the writ adjudged good, 32 
Ed. 3 Brief 
(a) And the diſtreſs ſnall be in the 
land leaſed. 


56. 5. ult. 


(6) But if the huſband's feoffee en- 
dow the wife, and ſhe aſſign over her 


eſtate, waſte lies for him againſt the 
wife: For the plaintiff ſhall not ſup- 
poſe in his writ, that ſhe held in dow- 
er of him ex aſſignatione, but only that 
ſhe held-in dower of his heritage. 38 
Ed. 3, 23. adjudged, 


348. 
12 H. 4. 4. 21 fl. 6. 


tenant 
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tenant in dower, as he ſhall have againſt the grantee of the 
tenant by the curteſy. The form of the writ of waſte 
2gainſt the tenant for life or years is ſuch : 
G The king, &c. If A. fhall make, &c. then ſummon B. &c. 
ſering it is provided by the common council, &c. in lands, &c. 
demiſed to them for term of life or of years ; the ſame B. hath 
committed waſte of the lands, houſes, woods and gardens in L. 
which the aforeſaid A. demiſed to B. for the life of him the ſaid 
B. Or thus; which F. the father or mother, or any other an- 
ceflor of the aforeſaid A. whoſe heir he is, demiſed io the afore- 
ſeid B. for a term of years, &c. to the diſheriſon, &c. and con- 
trary to the form of the proviſion aforeſaid, as it is ſaid : And 
have, &c. | | 
And by the ſtatute of Marlebridge, cap. 23. it is ordered, robs 
That farmers, &c. ſhall not commit waſle in houſes, &c. or ba- 2 
niſhment of the men. By which ſtatute the writ of waſte de 
txilio hominum is warranted, &c, 
In a writ of waſte, if the premiſſes of the writ recite, That 
it ſhall not be lawful for any perſon to commit waſte in houſes, 
woods and gardens ; in the end of the writ it is ſaid, that the 
defendant hath done waſte in lands, houſes, woods, gar- 
dens, and exile of men; ſo as there is more in the end of 
the writ than is in the premiſſes, yet the writ is good: And 
ſo if leſs be in the end of the writ than is recited in the 
premiſſes, yet the writ is good. As if it be recited, That 
whereas it is provided, that it ſhall not be lawful for any perſon 
ts commit waſte, &c. in lands, houſes woods and gardens; and [ 57 } 
in the end it is recited, That the deſendant hath committed 
waſte, &c. in the lands only, or in the woods only, or in the 
bouſes only ; yet the writ is good. 8 
If an abbot make a leaſe for life or years, and die, and 
the leſſee afterwards commit waſte, the writ ſhall be ſuch : 
The king, &c. If the abbot, &c. then ſummon B. c. wherefore 
ſeeing that it is provided by the common council of, &c. the ſame 
B. bath committed waſte, &c. of the houſes in L. whith the 
fore/aid abbot, &c. (if the abbot himſelf make the leaſe) ; 
and if his predeceſſor made the leaſe, then thus: Which R. 
firmerly abbot, &c. the predeceſſor of the now abbot, demiſed to 
the aforefaid B. for the life of him the ſaid B. or for a term of 
Yar, (if the caſe be ſo) &c, 1e the diſberiſon of the church of 


him 
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him the ſaid abbot. And the like ſhall be for a prior or 
maſter of an hoſpital. mats. | 

And againſt the executors the writ ſhall be: Summon I. B 
and K. executors of the will of L. that they be, &c. they the ſame 
executors have committed waſte, &c. of the lands which the 
aforeſaid A. demiſed to the aforeſaid L. for a term of years, 
&c. 

And if a man make a leaſe to a ſeme ſole of chaſes, and C 

{or ſhe take huſband, and the leſſęg die, and ſhe and her (a) 
huſband commit waſte ; the writ for the heir ſhall be thus: 

The king, &c. If A. ſhall make, &c. then ſummon B. and 
C. his wife, that, &c. Wherefore, ſeeing that, &c. they the 
ſame B. and C. have committed waſte, &c. of the vivaries in 
L. which they hold for the life of ber the ſaid C. of the demiſ- 
which F. the father of the aforeſaid A. whoſe heir he is, mad: 
thereof to the ſaid C. &c. 

And another writ for the heit: where land is leaſed to 
huſband and wife and the heir, and the huſband dieth, and 
the wife committeth waſte, the writ ſhall be : She the ſame 
A. hath committed waſte, &. of the houſes in L. which fhe 
Boldt for her life of the demiſe which W. made thereof to th: 
fame A. andthe aforeſaid B. ſome time her huſband, and ts the 
heirs of him the ſaid B. father of the aforeſaid H. wh:ſe heir 
be is, &c. | | 

And another writ: When a gift is made unto the huſ- 
band and wife, and unto the heirs of the body of the wife, 
and the wife dietb, and the huſband committeth waſte, the 
heir ſhall have a writ of waſte, and the writ ſhall be: 

He the ſame A. hath committed waſte of the houſes in B. 
which he holds for his life of the demiſe which W. made theres 


(a) See 16 Ed. 3. 68. b. And if the ter the waſte committed, But if 3 
father makes a leaſe to the feme for feme leſſee per auter wie takes a hui- 
life, and dies, and the ſon confirms it band and commits waſte, and c gi 
to her and her huſbaad for their lives; vie dies, the writ ſhall be guas Ie fi 
yet waſte lies guad teneat ad terminum tenuit. Jure, if ſhe makes a leaſe 
of their lives, ex dimiſſons of the ſon. for years; for in ſuch caſe after the — 
6 Ed. 3. 19. See 46 Ed. 3. 25. 6. feme's death, waſte does not lie again 
A feme leſſee for life takes buſband, the huſband in the rennt. 10 fl. 6. 
waſte ſhall be in the zenet as here, al- 11. Pure, if he makes the leaſe tot 
though they grant over their eſtate af - for years, / eadem lex. 

{0 
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in the aforeſaid A. and M. ſome time his wife, and to the heirs 


of the body of her the Jaid M. mother of the aforeſaid B. whaſe 


heir he is, iſſuing, &c. contrary to the form, &c. 

And if a man leaſe lands for term of life and have three 
or four ſiſters, and die and they make partition of the lands 
and of the reverſion, and the tenant for life commit waſte ; 
that fiſter and her huſband who hath the reverſion ſhall 
have a writ of waſte and the writ ſhall be : | 

The king, &c. If A. of B. and M. his wife, ſhall make, 
c. then ſummon, &c. F. Wherefore, ſeeing that by the 
common council, &c. the ſame F. hath committed waſte, &c. 
of the hauſes, &c. in L. which he holds for his life of the de- 


miſe FS of C. of the purparty of her the ſaid M. allotted 
to her of the inheritance which was S.'s her brother's, one 


of whiſe heirs ſhe is, by partition thereof made between them 
the ſaid M. A. and B. the ſiſters of the ſaid 8. &c. Or 
thus : The ſame F. hath committed waſie of the houſes in L. 


which he holds for his life of the aforeſaid M. of the demiſe of 
A. father of the aforeſaid M. one of whoſe heirs ſhe is, of the 
purparty of the ſame M. allotted to her of the inheritance of 


_ the aforeſaid A. &c. And if tenant for term of life 


grant over his eſtate unto another, and the grantee com- 
mit waſte, the writ ſhall be: 
The king, &c, If B. ſhall make, &c. then ſummon A. 


Sc. the ſame A. hath committed waſte, &c. in the houſes in 


N. which he holds for the life of I. (a) under a demiſe which 
the ſame 1. to whom B. demiſed them for the ſame term, made 
thereof to the afareſaid A. Ac. And if tenant for term of 
lie grant over his eſtate, and the grantee grant over his 
eltate, then the writ ſhall be thus: 

The king, &c. If M. of R. preben lary of the prebend of 
F. in the church of the bleſſed Peter of York, ſha!l make, &c. 
then ſummon R. Ec. Wherefore, ſeeing that, &c. the ſame 
R. bath committed waſte, &c. of the houſes in L. which 
be bolds for the term of the life of A. wha was the wife of 


re 
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(a) So ex legatione froe ex If e Theol. Dig. lib. 10. cap. 5. /. #0: % 


10 H. 6.8, Pl. Com. 10 Br. Wafte. C. 2 Rot? Abr. 826. S. C. 


132. 8. . Fitz. Brig 63. 2 


H. of 


47 


10 H. 7. 5. 


fame term of the demiſe of them the ſaid H. and A. o which 
fame A. and to M. of O. her former huſband, W. B. ſame 


Writ of Waſte. 
H. of N. of the demiſe of M. of O. who held them for the 


time prebendary of the prebend aforeſaid, predeceſſor of the 


aforeſaid prebendary, demiſed them for the life of them the ſai 


M. of O. and A. to the diſberiſon of the prebend of him th: 


ſaid R. and contrary to the ferm of the proviſjen aforeſaid, 


&c. 


And by that it appeareth, that if a prebendary or parſon F 
make a leaſe for term of life, he or his ſucceſſor ſhall have 


an action of waſte. If M. leafe lands unto J. for term of 
life, and die, and L. fon and heir of the ſaid M. grant 
the reverſion unto H. in fee, and H. grant this reverſion 


_ unto A. in fee, and afterwards the tenant for life commit 


waſte; now the writ of waſte brought by A. ſhall be 


ſuch : 
The king, &c. If A. Sc. then ſummon I. &c. Where- 


fore, &c. the ſame I. hath committed waſte, &c. of the houſe 


in L. which he holds for his life of the aforeſaid A. of the 
efſignment of H. of whom the ſame 1. held them for his life, 
of the aſſignment which L. ſon and heir of M. who demiſed 
them to the aforeſaid I. for the ſame term, made thereof to the 


fame H. &c. | 
If S. and K. his wife, ſeiſed in fee, leafe the land unto ( 


B. for term of life, and afterwards S. die, and K. take H. 
to huſband, and X. grant the reverſion unto A. in ſee, 


and afterwards B, attorn and commit waſte, and A. bring 


waſte, the writ ſhall be : 
The king, &c. If A. ſhall make, &c. then ſummon, &c. B. 


that he be, &c. the ſame B. hath committed waſte, & c. of tht 


bouſes in N. which he holds for his life of the aforeſaid A. if 
the aſſignment which H. and K. his wife, made thereof f 
the ſaid A. which K. and S. her former huſband, demiſed then 


to the aforeſaid B. for the ſame term, &c. If N. leaſe lands f 


for years unto F. which F. maketh 7, his executor, and 
dieth, and J. leaſe the lands unto R. and afterwards N. 
grant the reverſion in fee to P. and P. grant the reverſion 


. in fee, and after R. tenant for life, commit waſte; 


the 
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the ſaid M. ſhall have a writ of waſte, and the writ ſhall 


be (a): 


The king to the ſheriff, &c, FM. ſhall make, &c. then 
ſammon, &c. R. that he be, &c. wherefore, ſeeing that, &c. 
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the ſamt R. hath committed waſle, &. in the houſes in L. 
which he holds for a term of years of the demiſe of J. executor 
of the will of F. to whom N. demiſed them for the ſame term, 
the ſaid M. being aſſig nee P. of whom the ſaid R. held them 
far the ſame term, under an affignment which the ſaid N. there- 


of made to the aforeſaid P. &c. 


F. leaſed lands unto E. and A. his wiſe, and unto the 


* 
© 4 — * * 


heirs of E. and afterwards E. dieth, and B. his ſon and 


2 . 
—_ — 


—— 


I 
— ”— 


(a) Note the form of the writ ; 4i/- 
train A. to anſwer B. and C. his wife, 
aherefore by the common council, & c. the 
ſame A. hath committed waſte, ſale and 
deſtruRion to the diſberiſon of the ſaid C. 
of the lands, houſes, woods and yardens in 
M. which he holds for his life under a 
demife cobich D. <ho holds the tenements 
aforeſaid of the aforeſaid B. and C. 
made thereof to the aforeſaid A. and E. 
his late wife, and the heirs of the body of 
the ſaid E. iſſuing, ſo that if it happens 
the ſaid E. ſpall die without heirs of her 
body i ſuing, then the ſaid tenements ſhall 
reriain to F. and his heirs, and which, 
after the death of the ſaid E. who died 
without heir of her body, and which, ar- 
ter the death of the ſaid F. ought to re- 
vert to the ſaid B. and C. as their eſt heat, 
lecauſe the ſaid F. was a baſtard, and 
died without heir of himſelf, &c. 

Exception 1, That there was no 
privity between the plaintiffs and de- 
tendants, ſo as to ſay in terris guæ de 
tus tenet ; ſed non allocatur per cur For 
that by the eſcheat of the remainder 

the ſeigniory is extinct; and the like 
of a tenure determined. And if F. 
was to bring the writ of waſte, he ſhall 
not ſuppoſe a tenure, for that the leſ- 
ſee for life does not hold of him in re- 
mainder, and @ fortiori not of the lord 
Vol. 1. 


Erie 835. 
Q 


—— 


who has the ſame remainder by ef. 
cheat; and yet iſ he in reverſion brings 
waſte, he muſt ſuppoſe a tenure. 

Except. 2. For that the writ is & 
que poſt mortem E. © F. reverti debeant, 
where by the wiit he ſuppoſes a law- 
ful eſtate for life in A. the defendant, 
and fo it is repugnant z/ed non allcat”, 
For here he only conveys to himſelf a 
title to the reverſion, and not ad de- 
meſne ; and therefore this would be a 
good exception in a formedon, but not 
here. Alſo by the writ is 
good, although thoſe words p merten 
had been omitted, and ſo it is ſurplu- 
ſage. 

Except. 3. For that it was reverti 
debeat to the huſband and wife, where 
ic ſhould have been to the wife only; 


ed non allocatur. For it cannat revert. 


to the wife without reverting to the 
hufband : So in a c vit or formedon 
ix reverter. 

Except. 4. For that it ſhouid have 
been laid, as eſcheated from the wife, 
and not from the huſband and wife; 


ſed non allocatm per cur. 3 H. 6. 1, 2. 


Vet n ; The writ ought to be ad 
exbærealationem of the wife, or elſe it 
ſhall abate. 8 H. 6. 9. a. See for this 
27 H. 8. 13. Der go. 18 Ed. 3. Fx. 


heir 
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heir granteth the reverſion unto C. in fee, and afterwards 
A. committeth waſte, the writ ſhall be (Y); 

The king, &c. If C. foall make, &c. then ſummon A. &c, 
IV herefore, ſeeing that, &c. the ſame A. hath committed waſte, 
&c. in the houſes in B. which he holds for his life of the afore- 
ſaid C. of the aſſignment which B. the ſon and heir of E. (to 
whom and the aforeſaid A. ſome time his wife, F. demiſed them, 
to hold to them the ſaid E. and A. and the heirs of the ſame E.) 
made theresf to the aforeſaid C. &c. 

A. leaſeth lands for life unto C. and A. her huſband, 
and A. dieth, and C. taketh to huſband T. of F. and 7. 
and C. his wife leaſe the lands unto P. of H. who leaſeth 
the lands unto J. and afterwards M. granteth the reverſion 
unto R. (a) (5) in fee, and 7. committeth waſte, and R. 
bringeth a writ of waſte; the writ ſhall be ſuch: _ 

The king, &c. If R. ſhall make, &c. then ſummon J. &c, 
IV herefore, ſeeing that, &c. the ſame I. hath committed waſle, 
&c. in the houſes or lands which he holds of the aforeſaid R. 
for the liſe of C. the wife of T. of F. under an aſſignment 
thereof made to the ſaid R. by the ſaid M. of whom P. of H. 
(who demiſed them to the aforeſaid J. for that term) held them 
Fer the ſame term of the demiſe of the aforeſaid T. and C. 1 
which ſame C. and A. her late huſband, the aforeſa:d M. de- 
miſed them for the life of them the ſaid A. and C. &c. 

(b) KR. leaſeth lands unto Amice and J. her huſband, for 
term of their lives, the remainder to A. daughter to 7. D. 
for term of her life, the remainder to the right heirs of 7. 
D. and afterwards T. (right heir of F. D.) granteth that 
remainder unto B. of C. in fee; and afterwards J. (huſband 


1— 


(5) See a good form of this writ by A. made to him. 
the aſſignee of a reverſion againſt the (a) Contra, if the reverſion was 
aſſignee of a term, Dyer 208. viz. A. granted for life, by Hil! and Parning. 
leaſes to B. for years and grants the 11 EA. Reſecit 118. yet walle was 
reverſion to C. who grants over to D. agaiuſt a tenant for years, living him 
and B. grants his term to E. who in remainder fer lite. 27 Ed. 3. 87- 
commits waſte iu the hou/es, &c. which (5) See for this 20 H. 6. 30. 1 hat 
he holds for a term of years of the demiſe waſte does not lie in ſuch cale, till at- 
of B. to whom A. demiſed them for the ter the death or ſurrender of the par- 
Same term, of the afore/aid L. of the aſ- ticular meſne eſtate. See Co. Lit. 
Jignment of C. of <:him the ſame B. heli 54 a. But equity will interpoſe by in- 
er the fame term, of the 414. ument which junction. 3 Aid. 95.210. 
| of 
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of Amice) dieth, and ſhe committeth waſte ; the writ of 
waſte ſhall be ſuch: 

The king, &c. If B. of C. Sc. ſhall make, &c. then ſum- 
mon, &c. Amice, who was the wife of, &c. Wherefore ſee- 
ing that, &c. the ſame Amice hath committed waſie, &c. in the 
woods, &c. which ſhe holds for her life of the aforeſaid B. of C. 
under an aſſignment which F. the coufin and heir of J. D. 
made theresf to the ſaid B. of which T. the ſame Amice held 
them for the ſame term unter a demiſe which R. made thereof 
to the aforeſaid A. and J. her late huſband, for the life of 
them the ſaid A. and J. ſo that after the death of the ſame A. 
end I. the aforeſaid woods ſhould further remain to N. the 
daughter of J. D. for her whole life, and after the death of 
the ſaid N. the ſame woos ſhould remain to the right heirs of 


the aforeſaid J. D. &c. 


(% And by this writ it appeareth, that he in the rever- Poſt 59 H. ace. 


ſion ſhall have a writ of waſte againſt the tenant for life, 
where there is a meſne eſtate in remainder for life to 
another, 

There is another writ of waſte in this form: 

The king, &c. If J. and C. ſhall make, &c. then ſummon, 
&c. Iſabel, &c. Wherefore, &c. the ſame Iſabel hath committed 
waſle, &c. in all the lands, &c. which ſbe holds for her life by 
a fine thereof levied in our court before W. of C. and his com- 
panions our juſtices of the bench, by our writ between the afore + 
ſaid J. and C. and R. of P. and which after the death of the 


aforejaid T. and Iſabel ought to remain to the aforeſaid J. and 
C. and to the beirs of the bodies of the ſame J. and C. iſſuing 


by form of the fine aforeſaid, &. 

And if a man leaſe lands for term of life unto E. the 
remainder to M. for life, and afterwards grant the rever- 
ſion in fee to one B. father of R. whole heir the ſaid B. 
is; and afterwards the firſt tenant for life die, and the te- 
nant in remainder enter and commit walte ; now the writ 
ſhall be, 

The king, &c. If R. Hall make, &c. then ſummon, &c. J. 
of C. and M. bis wife, &c. Wherefore, ſeeing that, &c. the 


| IN 


— 


(5) See note 6, in preceding page. 
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fame J. and M. have committed tuaſe, &c. in the lands which 
they hold of the aforeſaid R. for the life of her the ſaid M. of 
the aſſignment which J. of C. (who demiſed the land aforeſaid 
to J. of E. for his whole life, fo that ofter the death of him the 
faid J. of E. the ſame lands ſhould remain to the beſore- men- 
A tiened M. to hold fer her whale life) thereof made to B. the 
father of the aforeſaid R. whoſe heir he is, &c. 
And there are other formsof writs in the Regiſter, which P 
are not mentioned here for the length of them; ides guere 
librum. | 
And there is another form of writ of waſte for the lord G 
by eſcheat, who hath the reverſion by eſcheat, &c. 
(4) And there is a writ of waſte in the Regiſter for him H 
in the reverſion againſt tenant by Elegit, who hath Jands 
and tenements in execution for debt or damages. And ſo 
againſt tenant by ZElegit, who hath lands in execution by 
recognizance of debt: And alſo againſt his executor who 
hath lands in execution by Elegit. And it ſeemeth to 
ſtand with good reaſon, that the action doth lie, 
But ſome ſay, that he againſt whom the execution is 
ſued, ſhall not have an action of waſte, becauſe he may 
have a writ of venire facias ad computandum, &c. and there 
the waſte ſhal] be recovered in the debt; but by the action 
of waſte he ſhall recover treble damages, and ſo it ſeemeth 
he ſhall not do by that writ of venire facias ad computandum. 
) And alſo if a man hath lands in execution by Elegi 
and afterwards he in the reverſion granteth the reverſion 
unto a ſtranger in fee; that the grantee ſhall have an 
action of waſte againſt the tenant by Elegit ſeems reaſon- 
able; becauſe the waſte is to his diſinheritance, and he 
ought not to ſatisfy the debt due by the grantor. 


3 H 6. 1. 
nota. 


21 Ed. 3. 3. 
& 27. contra 
19 Ed. 3. 
Weſt. 100. 
contra. 


— 
* 


(a) N. B. ante, 37 H., contra $9 

19 EA. 3. Waſte 31. 16 Ed. 3. Vie 

20. A ſire facias Was againſt 2 te- 

nant by elegit who had cut trees, to 

pay the reſidue of the money, to an- 

ſwer for the trees cut, and for the 

plaintiff to have his land again. C 

By the ſtatute againſt cutüng trees, 

this is in nature ef a treſpaſs, and lies 


” 
— 


not in account. Nor is he puniſhable 


dy this writ (of waſte) but in an ac- 5 


tion on the caſe only. 21 Ld. 3. 20. 

(6) See ſupra, and note, he cannot 
in a /cire facias compel him to anſwer 
to the waſte and cutting of the trees, 
and therefore it was waived. 21 Kd. 


3. 30. b. See F. N. B. 104. noted 
that waſte lies. 


Quere. And 
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1 And ſee 21 Ed. 3. in title ſcire facias, whether recogni- 
zor had a ſcire faciat upon his ſurmiſe that the recognizee 
had levied all the debt by cutting of trees. 

If a man have common of eſtovets in the woods of [ 59 ] 
another, and he who is tenant and owner of the. wood cut 
down all the wood, he who ought to have the eſtovers ſhall 
not have an action of waſte, but ſhall have an (c) aſſiſe of 
his eſtovers: For the action of waſte doth not lie but upon Note 12 H. 4. 3. 


5 | 
a leaſe made, or againſt tenant by the curteſy, or tenant in e pers e g 


ö in a writ of 
dower, or guardian. waſte the writ 


A (4) If guardian in chivalry commit waſte, the heir ſhall 3 

have an action of waſte as well at full age as within age. eyes. 
And if a man be in ward unto the lord by reaſon of the tion was againſt - 

uſe of lands, becauſe that certain perſons were ſeiſed in fee e 
of the lands holden by knight's ſervice unto the uſe of his l. 
father and his heirs; now if the guardian commit waſte, 
the heir within age, or of full age, ſhall have the action of 
waſte againſt the guardian, and yet the heir hath not the 
reverſion of the lands, but the uſe only. But that is given 


by the ſtatute of 4 H. 7. cap. 17. 

And if the guardian do commit waſte, he ſhall loſe the 
wardſhip ; and if the wardſhip be not ſufficient to anſwer 
the damages for the waſte, then he ſhall render damages 
unto the value over and above the loſs of the wardſhip, by 
the ſtatute of Glouce/er, cap. 5. 

If the king commit the wardſhip of the heir in ward un- 
to another, and the committee do waſte ; then upon a ſur- 
miſe made thereof in chancery, the king ſhall ſend a writ 
unto the eſcheator, to go to the land, and ſee if waſte be 
done, and to certify the king thereof in the chancery. 

(a) If eſcheators do commit waſte in lands which they 
have in their hands in cuſtody ; the heir within age, or of 
full age, ſhall have an action of waſte, and ſhall recover 


pe ER 


= 


| * 


| (e) See 4 El. by 2. 11 H. 4. 1t. Ed. 3. Waſte 100. Fide infra k. 
32 Ed. 3. Wafie 36 


(a) How this way be preſented in 
(d) Note; ſts does not lie B. and anſwered at the king's ſuit, 


againſt guardian in ſocage, but only and how the king's grantee thall an- 


account or treſpaſs, according to the ſwer to the heir | in {uch caſe, ſee 40 
nature of the waſte, Adjudged 16 HA. 22, 


3 treble 
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treble damages againſt them, and they ſhall ſuffer impri- 
ſonment two years at the leaſt, at the king's pleaſure. And 
ſo if eſcheators do commit waſte in other lands ſeized into 
the king's hands by inqueſt of office. Auns 36 Ed. 3. 
cap. 13. 

(b) And eſcheators or other guardians of lands, in the 
vacation of the temporalties of biſhopricks or abbies, ſhall 
do no waſte, &c. Anno 14 Ed. 3. pro clere, cap, 4 & 5. 

And if tenant for term of life, or in dower, or by the C 
curteſy, or for years, grant over their eſtate to divers un- 
known perſons, &c. to defraud him in the reverſion, and 
afterwards waſte is committed; he in the reverſton ſhall 
have au action of waſte againſt the firſt tenant who took 
the profits, Cc. Anno11 H. 6. cap. 5. 

PIR ok There is another writ of waſte which lieth betwixt two 
Vs tenants in common of lands, or a wood in ſee-fimple ; ; and 


the form of the writ is ſuch : 

The king, &c. If A. ſhall make, &c. then ſummon, &c. B. 
to ſhew wherefore, ſeeing that the ſame J. and B. hold the wood 
of J. in N. in common, the aforeſaid B. hath committed waſte, 
&c. of the ſaia wood to the diſberiſon of him the ſaid A. &c. 
And have you there, &c. And this writ lieth as well of 
lands, piſcary, turbary, and the like, as of woods, when 
they are holden in common. See the ſtatute of 3/; 


cum duo vel tres, &c. Turbariam, cap. 22. 
(d) The heir within age ſhall have an action of waſte E 


againſt the guardian in ſocage. 
The heir at full age ſhall have an action of waſte 


againſt the king's committee, Cc. | 
r If two have a reverſion unto them, and unto the heirs F 
$H.6 of one of them, they ſhall join in an action of waſte 


Waſte 9. againſt tenant for life. 


Supra A.B. 


— 


(4) See Nor. Parl. 0 Ed. 2. M. g. (4) The heir in this caſe ſhall have 

(e) And although they hold but account or treſpaſs, but not waſte. 
for life, and by ſeveral titles, yet See 46 Ed. 3. 17. 7 H. 6. 23. 17 
waſte pro indiviſo lies. 21 Ed. 3. F 


8 25 


(e) Guardian 
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39 


46 Ed. 3- 17. 


G (e) Guardian in ſocage ſhall not puniſh waſte done by | 
a ſtranger, pp” | 2 r 
H (a) Waſte ſhall de brought againſt tenant for life, 


Pa. 


L 


where there is a meſne eſtate for years between the te- 
nant for life and him in the reverſion. 

And it appeareth by the Regiſter, that the writ of waſte 
ſhall be maintainable, although the meſne in the remain- 
der for term of life be between the tenant for life and him 
in the reverſion. | 

(% Whete 4 leaſe is made unto the huſband and wife 
for life or years, there the wife ſhall not be puniſhed, after 
the death of her huſband, for waſte done by the huſband. 
M. 3 Ed. 3. 

The tenant may cut trees to mend houſes, Fc. and to 
do reparations. But if houſes decay by the default of the 
tenant, (c) to cut trees to amend them is waſte. 

Where waſte is done by the king's enemies, or by tem- 
peſt, the tenant ſhall not be puniſhed for the ſame. 


M Cutting of dead wood is not waſte. And if a man cut 


wood to burn, where he hath ſufficient Jead- wood, it is 
waſte: 2 H. 6. 10. 

Alſo it is not waſte to ſuffer lands to lie freſh, and not 
to manure them, and to ſuffer them to grow full of thorns, 
&c, (d) Alſo it is not waſte to fell ſeaſonable wood, 


that time, 
(e) If a man fell trees it is waſte; and if he ſuffer the 


which is uſed to be felled every twenty years, or within 


48 Ed. 3. 16. 


50 Ed. 3. 4 

10 Ed. 4. 9. q 
Choke contr. - 

42 Ed. 3. 22. 

Belk. 

2 H. 4. 3. 

Old Nat, Brev. 


20 Ed. 3. * 


2 H. 6. 11. 
7 H. 6. 38. 
40 Ed. 3.25. 


9 H. 6. 66. 
22 H. 6. 12. 


—— — 


_— 


7 


(e) See 46 Ed. 3. 17. Perk, 113. 
5. 4 Ed. 3. 16. 

(a) See Bro. Waſte 56. contra 48 
Ed. 3. 16. 50 Ed. 3.4. II Ed. 3. 
3-9. Perk. 8. 7 H. 6. 36. nota bene. 
([) See the contrary, Kew. 113. 
19 Ed. 3. Breve 246. but 11 H. 4. 3. 
per Cur'. 19 H. 6. 5. ſeem to accord. 

(c) Contra, if ruinous at the time 
- the leaſe made. Dyer 36. See 12 

8. 1. 

(4) See 11 F. 6. 1. Oaks cannot 
be ſaid ſeaſonable wood, which are 


O 4 


paſſed the age of 20 years, but by a 
cuſtom in any place, where is plenty 
of wood (timber) oaks under 20 years 
may be ſeaſonable wood. And ſuch 
cuſtom may be alledged in the wood 
itſelf, without ſaying, In ſuch a ton 
or hundred ſuch a cuſtom is bad, &c. 


4 H. 6.1. Raft. Entr. 69. See 40 


Ed. 3. 25. 11 H. 6. 5. 
(e) See waſte aſſigned in permit- 


ting wood to be unincloſed, where- * 


by the cattle eat the germins. 11 H. 
8. 1. $836 13 


germins 


5 wu of Witte. 


germins upon the roots of the trees to be again newly de- 
ſtroyed, the ſame is new waſte ( FT ). 


20 H. 6. 1. 
2 a whereof the land is drowned, the ſame is waſte. 
25H. 3. And if a man plough meadow, Sg. it is waſte. A 
e wall or pale, which is (g) covered, with thabe or timber, 
22 Hi. 6.24 may be waſte, if the tenant ſuffer them to be uncovered, 
e by reaſon whereof, Sc. And the digging of gravel, ot 
ſtone, or coals, ſhall be ſaid waſte (5). 
Houſe-bote, hay-bote, and fire bote, do appertain unto 
a termor of common right, and be may (i) take wood for 

the ſame. H. 21 H. 6. 

A biſhop, or a maſter of an hoſpital, or a parſon, ſhall O 
not puniſh waſte done in the time of their predeceſſors. But 
an abbot or prior ſhall. 

Tenant in tail, after poſſibility of iſſue extinct, ſhall not p 
be puniſhed for waſte. 

Cutting down willows in the ſight of the manor is ad- 4 
judged waſte. P. 40 Ed. 3. | 

Leſſee for life, remainder in tail, the remainder in fee 3 
unto the leſſee for life, if he do commit waſte, he ſhall be 
puniſhed by him in the remainder in tail; and yet the leſ- 
ſee for life hath the remainder in fee, but ax is a meſne 
5 ey * eſtate of inheritance, Ec. 

28 Ed. 3. 7. (4) If a man cut trees of the value of 3 ſhillings and C 
1 the four pence, it hath been adjudged waſte. 

waſted, ana yet If a man make a leaſe for one year, or half a year, and U 
they. the tenant do waſte, the leſſor ſhall have waſte, and the 


See 57 K. 


4 60 ] 


50 Ed. 3. 3. 


no wafte, fay 


And if a man do not repair the banks, by reaſon N 


)) And treble damages ſhall be wood, 21 H. 6. 46. which ought to 


recovered for both, yet he cannot re- 
cover locum waſiat”, 22 #7. 6. 12. 

(es) And it ought to be ſhewn /o 
erered in the aſſignment of the waſte. 
Dyer 108. 22 H. 6. 24. 

( See 5 Co. 12. a. 
1 He 7c t4- 12 H. 8. 1. 

( Viz. Oaks, elms, aſh, Sc. for 
repair of the houſe, and under- wood, 
Sc. for incloſures and firing; but 
xc:e; oak, elm, aſh, are not under- 


2 H. 4. 2. 


be ſhewn by the defendant in a writ 
or action of walte. Dyer 19. 

Sir V. H. The cutting of oaks of 
the age of ſeven years is not waſte, by 
Brian, 13 H. 7. 21. But Newton, 22 
H. 6. 47. ſaid the termor cannot cut 
either oaks or aſh for fire. wood. 

(a) That many petty waſtes are 
puniſhable together, ſee 14 H. 4. 1: 
9 H. 6.66. infra P. 


writ 
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writ ſhall ſay, Vhich he holds for a term of years, and in the 
count he ſhall ſhew the ſpecial matter. Quere Litt. 14. 


(% A termor may cut the under-wood growing under 
the great woods and tall woods; but if there be not any 
tall wood, then he cannot cut the wood. P. 41 Ed. 3. 
25. 42 Ed. 3. 6. 10 f. J. 2. 

And a man may have action of waſte, and count upon 
divers leaſes. M. 44 Ed. 3. 17. See 34 H. 8. 12. 

(e) The guardian ſhall not be puniſhed for waſte done 
by a firanger, Cc. but.a termor ſhall, Cc. 44 Ed. 3. 
17. 

65 If tenant in tail leaſe the lands for his own life, he 
ſhall have an aQion of waſte againſt the tenant, if waſte 
be done. | 

( The grantee by fine of the reverſion ſhall not have 
a writ of waſte againſt the tenant before the tenant attorn : 
But if a reverſion eſcheat unto the lord, he ſhall have 
waſte againſt the tenant without attornment. 85 
And ſo if the king grant the reverſion by letters patent, 
the grantee ſhall haye waſte without attornment. | 
Andſoifa man deviſe the reverſion unto another in fee, 
upon waſte done the deviſee ſhall have waſte without at- 
tornment, | 

(a) And none ſhall have an action of waſte, but he who 
hath an eſtate in fee-ſimple or in fee-tail, But a parſon 
or prebendary ſhall have a writ of waſte upon their leaſe; 
yet ſome ſay, that they have not the fee-ſimple in them- 
ſelves alone. | 


Lit. 131. 


34 H. 6. gr. 
6 Ed. 3. 17. 
Attorn, 13. 
12 Ed. 4. 3. 


10 H. 7. 5. 


po 


—— 


(% Waſte in topping and lopping 
twenty aſhes and twenty elms, and on a 
demurrer adjudged for the plaintiff. 
Dyer 65. a. But if the aſſignment be 
i cutting down and ſelling twenty oaks, 
&c. and the defendant pleads no waſte 
made, the plaintiff cannot give in 
evidence lopping of oaks. Dyer 
92. a. | 

(e) But if the leſſee himſelf com- 
mit waſte, or command another to do 


it, as to cut trees, c. the leſſee may 
plead this in bar of waſte, but then 
the leſſee ſhall be barred of his action 
of treſpaſs for ever. 5 H. 4. 2. b. 2 
H. 7. 14. 6. 

(4) See 1 "Inf. 345. Litt. 145. 
contr. quære 2 H. 5. 7. | 

(e) See 34 H. 6. 6. 5 H. 7. 19. 
Nat. Brev. 269. 

(a) See Fitz. Waſte 5. Litt. 145. 
Nas. Bre v. 36. we 2 

(5) And 
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45 Ed. 3. 
TT horp, 4 
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(% And if tenant for term of life commit waſte, and | 


afterwards alien in fee, yet the writ of waſte lieth againſt 


bim: otherwiſe it is if the waſte be done after the alie- 


3H. 7. 11. and 
$ H. 7. 24. 

or the reaſon 

of the caſe. 

21 H. 6. 4. 

22 H. 6. 2. 


40 AT. 22. 
Waite 24. by 
Knevit. A 
houſe which was 
newly built and 
not covered, 
was abated by 
the guardian, 
and no waſte. 
But if a frame 
which was once 


. And fo of 


nation made, as is ſaid: tamen quere. 10 H. 7. 1. 25 
Ed. 3. 36, 63. 

If an abbot commit waſte in lands which he hath in 
ward, and die, the ſueceſſor ſhall not be charged. But if 
he be de poſed, the ſuece ſſor ſhall be charged. M. 49 Ed. 


3. See 43 Ed. 3. 8. 


A writ of waſte ſhall be maintainable againſt one upon 
a leaſe made unto him, until he be promoted unto a bene— 
fice, and the writ ſhall ſuppoſe, that he hoiws for term of life 
a leaſe made to endure from ſuch a feaſt unto 
(e) ſuch a feaſt, the writ ſhall ſuppole, that be holds jor 


a term of years in that cate, and by the count the ſpecial 


matter ſhail be thewed. 
(4) Deſtruction of villians by tillage, acjudged waſte, 


pence, was adjudged waſte, and the plaintiff recovered. H. 
34 Ed. 3. 


The termor is not bound pd the houſes which are Q 


ruinous at the time of the leaſe made unto him. 49 £4. 
2-2, 


If two coparceners leaſe lands for life, and waſte be R 


committed, and aſterwards one of tàem die; the aunt and 
the niece ought to join in an ation of waſte for the waſte 


covered in the l ſe of the leſſor, if the kite do eraſe it after his death, the heir ſhall have wate, 
45 Ed, 3. 3, 20» Ant. 39» D. 


— 


10. and he ſhall be ſummoned on the 


0 
(e) Waſte done by a guardian unto the value of twenty p 


(5) But for waſte done before the 
ſarrender (no) action (of waſte) lies; 
gqneere. 21 Ed. 4 31. 8 H. 5. 8. 
14 H. 414. a. 19 H. 6. 66. And 
the writ in that caſe ſhall be in the 
tenuit, 14 H. 6. 14. as ſome held. 
But by others it ſhall be in the tener, 
whether he be tenant for life or years; 
but if the leſſor enters with tort on 
the iſſue, the action is ſuſpended for 
waſte dono before the entry. 8 H. 6. 


ſame land. 21 H. 6. 57. a. 
(e) See 14 H. 8. 11. Lit. 14 
7 H. 7. 2. 46 Ed. 


(4) So if villains by ke thereof 
go out of or leave the ſeigniory, it 13 
exile, and puniſhable in waſte ; contra, 
if only manumitted, &c. 2 H. 6. 11. 
a. 14 H. 4. 11. 

(e) See 12 fl. 8. 1. 7 H. 6. 38. 
ſupra C. 


done 


M 
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done before; and yet the niece ſhall (F) not recover any 
damages for the ſame, but the place waſted ; and it ſeems 
they ſhall hold the ſame in coparcenary. M. 11 Ed. 3. 

If there be two coparceners, and one have iſſue, and die, 
and her huſband be tenant by the curteſy, and commit 


waſte, his (g) ſon ſhall not have an action of waſte 


againſt him without naming the other coparcener : but if 
he bring ſuch (a) writ, it ſhall abate, Quad vide P. 2 H. 
6. title Wafſe. . 

If there be tenants in common pro indiviſo, and one 
commit waſte, the other two ought to join in an action of 
waſte againſt the third. See for that M. 3 Ed. 2. Waſte. 

If the guardian commit waſte, and the heir being with- 
in age, bring an action of waſte, the guardian thereby ſhall 
loſe the wardſhip, and damages for ſo much as is waſted, 
beſides the value of the wardſhip which is Joſt ; but if the 
heir (o) at full age do bring a writ of waſte againſt him 
who was guardian, and recover, then he ſhall recover tre- 
ble damages againſt the guardian, becauſe the ſame is out 


ol the ſtatute of Glouce/ler, which ſaith, that the guardian 


ſhall loſe the wardſhip ; for he cannot loſe the wardſhip 
there ; and therefore he is not in, that caſe as tenant in 
dower or by the curteſy are, who were puniſhable in waſte 
by the common law. Quod vide M. 12 H. 4. 3. in the 
title of J/afte, the opinion of Thirning. 


——- 


(f) See 11 Ed. 2. Wafte 115. 45 (a) See 9 H. 6. 11. 50 Ed. 3. 3. 


EA. 3. 3. 3. 11 H. 4. 16. 6. 48 ante 39. D 


Ed. 3. 14. 5. 35 H. 6. 23. 6. Kelw. (6) Mere; One ſhall not recover 
105. a. Nat, Breu. 101. 22 H. 6. coſts on the ſtatute of Ghacgfar. 30 
Ed. 3. 27. 3. 2 H. 4. 17. 8. 


12. 49 Ed. 3. 2 


See 9 H.6. 11. 3. Dubitatur, 4. 4. 5 H. 5.13. a. 9 H. 6. 66. 5. 
but Kalw. Fol. 103. as caſe 64. that 14 H. 6. 13. 4. Contr. 5 Ed 
125 alone ſhall have it, 15 H. See KLelw. 26. the ſtat, 289. 


(c) Writ of Eferepment.. 


HERE are two manner of writs of eſtrepment: 1; 

one is when a man hath a real action depending, 28 
a formedon, or a dum fuit infra ætatem, or a (d) writ of rigb: 
or (4) ſuch action wherein the demandant ſhall not reco- 
es ; then he may ſue this writ of eſtrepment 
againſt the tenant, inhibiting him that he do not make 
waſte nor ſtrip, pendant the action: and this is properly 
before judgment is given for the demandant. | 


5 H. 6. 16. 
Variance from 
the gjiſt record 
for the recital of 
the name, town 
or the like, ſhall 
not abate the 
writ, becauſe it 
is original, not 
judicial. 3 H. 6. 
16. No age in 
this writ, for it 
is in nature of 
treſpaſs, and no 


ver damag 


proceſs of utlawry, for that it is a preeyre. 14 H. 7. 10. Tf the defendant plead in arreſt of 
zudgmear, or releaſe be pleaded after verdit, or if the juſtices take advice of their judgment, the 
party may have eſtrepment, by Read, 2 H. 6. 13. 4 Eliz. Dyer 210. 


And another writ of eftrepment lieth for the demandant, 
where he hath judgment (e) to recover ſeiſin of land, and 
before execution ſued by habere facias ſeiſinam, he may (ve 
this writ, that the tenant do not waſte or ſtrip: and this X 
writ doth recite the recovery and the judgment, &c. And 

_ alſo the demandant may have a writ of eſtrepment di- 


e) See Rot. Parliament. 28 Ed. 3. 
1. 19. A petition that this writ may 
he in every action where the party is 
to recover damages. RS. Lex antiqua 
fermar. ! | 

(4) See 14 Hñ. 7. 7. a. b. and Dyer 
210. 6. In a guid juris clamat, pend- 
ing the writ, and alſo between the 
judgment and execution, ia Dyer, 
Cateſby's caſe. Dubitatur in a writ of 
dower, where the huſband did not 

die ſeiſed. Tr. 6 Eliz. Mo. 69. 

(e) See 21 Ed. 3. 51. b. The de- 
mandant had judgment in a /cire 
facias on a fine againſt B. and ſues an 
eſtrepment, and found pledges to pur- 
ſue as he ought againſt B. and C. 
and others of an eſtrepment made be- 
tween judgment and execution; all 


* 


demand and had oyer of the record, 
and demand judgment, ſeeing they 
were not parties to the record, and C. 
pleads, that B was his tenant for lite, 
and concludes to the inqueſt.; where- 
as he might have pleaded in bar, that 
he was not compriſed, and was amerced 
for his feint plea, c. Nete ; The 
plaintiff did not dare to demur, but 
tendred an iſſue, viz. compriſed, and 
the others contra. 22 Ed. 3. 2 

So 10; The yecord may be falſi- 
fied in this writ. Note; There hall 
no judgment be given in eſtrepment, 
till the ſpecial plea determined. 
3H. 6. Judęment 4. See judgment 
therein for damages, Paſ 19 Elis. 
Rot. 841. Bendl. 220. 


rected 


Writ of Eftrepment. 


* reed to the ſheriff, commanding him that he do not ſuffer 
| the tenant to do waſte or ſtrip. 

And ſome ſay, that this writ of eſtrepment doth not lie 
in ſuch action where the demandant ſhall recover damages 
againſt the tenant. But it ſeemeth reaſonable, that the 
demandant have ſuch writ where he doth recover damage, 
as where not: For it may be that the tenant is not of 
ability to ſatisfy the demandant for his damages. And 


* 


to decay, or to pull them down, and to deſtroy the parks 
and chaſes, it ſhould be very inconvenient, 
And in every real action the demandant may have a writ 
unto the ſheriff, commanding him that he ſee that the ſta- 
tute which ordaineth eſtrepment be obſerved ; and that he 
do not ſuffer the tenant to do ſuch ſtrip: and by the like 
reaſon he may have the writ againſt the tenant, where he 
may receive damages, Cc. 

(a) And if the tenant do make a feoffment hanging 
the plea, the demandant may have a writ of eſtrepment 
againſt the tenant and againſt his feoffee, Sc. And by 


eſtrepment againſt the tenant and thoſe who are his ſer- 
vants, naming their names, Sc. (6) although they have 
nothing in the tenancy: Quere tamen. Vide T. 5 Ed. 2. 
Tit. Eftrepment. 


Ia an aſſiſe, and in every real aQion where the deman- 
cant ſhall recover damages, he may have a writ of eſtrep- 
ment for ſtrip made after the judgment, and before execu- 
tion : but for corn cut and carried away after judgment, 
end before execution ſued forth by the demandant, the de- 
mandant ſhall not have a writ of eſtrepment. Quære 
what remedy he ſhall have : It ſeemeth none ; for the te- 
nant may take the profits of the lands 8 execution, 
45 I think, for it ſhall not be ſaid eſtrepment, if not that 


the tenant do ſuch a thing, which ay be ſaid waſte if a 
termor had done it. 


— — 


the ſame reaſon it ſeemeth, that he may have a writ of 


Na. Br. 40. 
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alſo if the tenant ſhall be ſuffered to let the houſes to fall 


28 H. 6. 8. : 
Qu. 22 Ed. 3. 2. 
Eſtrepment g. 
Eftrepment 

brought againſt 

the defendant, 

and a ſtranger t@ 
the recovery. 


6 H. 4.2. - 
34 Ed. 3. 
Elirepment 15. 

15 El z. Dyer 

32 5. 


(a) See infra, H. 22 Ed. 3. 2, 3. law. 22 EA. z. 3. 
(% And this was ſo at common 


And 


6x 


18 H. 8. 5. 
Note; A man 
cannot have this 
will between the 
awardof the writ 
_ and the return; 
For the ſtatute 
giveth it pendent 
the writ, and it 
is not pendent 
till returned. 
See 12 R. 2. 
Eſtrepment 6. 
By Charlton, he 
ſhall not recover 
- damages for 
waſte before the 
Judgment againſt 
the tenant of 
the land. 


3H. 6. 13. 


3 H. 6. 16. 

12 R. 2. 

Br. Eſtrepment 
23. they were at 
jſſue, if it weie 
before the deli- 
very, or aſter. 
37 H. 6. 6. 

24 H. 7. 7. 

2 l. 6. 13. 


Writ of Eflirepment. 
And when a man purchaſeth his original writ direded D 
to the ſheriff, then may be purchaſed his writ of eſttepment 
againſt the tenant; if he will; or a writ unto the ſherif, 
commanding him to' ſee that the ſtatute which ordained 
the eſtrepment be obſerved. 

And if a' man ſueth 2 writ of right unto the lord ofa þ 
court baron, there he may ſue a wtit out of the chancer 
directed to the ſheriff, that he ſee that waſte be not done, 
Ec. or he may ſue a writ out of the chancery directed to 
the party himſelf, commanding him that he ſhal} not do 
waſte, Cc. and an attachment thereupon. And when the 
writ is depending in the common pleas then the deman- 
dant ſhall have the writ of eſtrepment out of the common 
pleas or out of the (a) chancery, at his election. 

And the writ may be directed unto the ſheriff, and the F 
party; or he may have ſeveral writs, one to the ſheriff, 
and the other to the party. 

And hanging the action the tenant may do waſte, and G 
ſhall not be puniſhed, becauſe it is before the prohibition 
delivered unto him; but only for that waſte done after the 
(5) prohibition delivered. 

(e) And if a ſtranger of his own wrong do waſte after H 
the prohibition delivered unto the tenant, and againſt the 
tenant's will, then the tenant ſhall not be puniſhed for 
that waſte, &c. | 

In a ſcire facias to execute a fine, if the tenant do com- 


mit waſte, the demandant may ſue a wiit of eſtrepment, 
&c. 


— 


(a) 2 H. 6. 13-4. 33 H. 6. 86. have his age by award, becauſe he is to 
a. contr. 33 Ed. 3. Brief 917. anſwer for the contempt. 2dly, For 

(4) But the defendant ſhall not be waſte done after the prohibition by his 
impriſoned for a waſte done after, ex- guardian in ſocage, without his com- 
cept the writ was directed to him; mand, he ſhall not be puniſhed, for 
adjudged in a caſe between the Earl the prohibition extends only to waſte 
of Cumberland, and the Counteſs Dow- done by himſelf ; yet a tenant for lite 
ager. 16 Zac. 1. ſhall be charged in a writ of waſte, for 

(e) In an eſtrepment againſt an in - a waſte done by a ſtranger. 3 H. 6. 
fant, who is in by deſcent, he ſhall not 17, See 28 H. 6. 8. 


In 


Writ of Eſtrepment. 


K ln an affiſe the tenant did (4) waſte after verdict, and 
before judgment given, and afterwards the plaintiff had 
judgment, and afterwards ſued a writ of eftrepment againſt 
the tenant for the waſte done by him after the verdict and 
before judgment ; and it was awarded, that the writ was 


well brought. H. 21 Ed. 3. 

L Anda writ of eſtrepment againſt the tenant for waſte 
done after the judgment, and before execution, was main- 
tainable at the common law before the ſtatute. 

And if a fermeden be brought of a manor, and after the 


a tenancy. eſcheat unto the manor, and the tenant do 
commit waſte in that manor, he ſhall be puniſhed for the 
ſame, and yet it is not demanded by the writ, but ſureties 
were demanded by the writ in the name of the manor, and 
the land cometh in lieu of the ſervices, Wc. 


writ of eſtrepment againſt the defendant for waſte done 

after the judgment, and before the execution. 7 H. 4. 

16, | 
O In attaint in the common pleas the plaintiff ſhall have 
the writ of eſtrepment againſt the defendant out of the 
common pleas, if he will, or out of the chancery. 2 H. 
b. 13. 

f a man ſue a juris utrum againſt ſeveral tenants, as he 
may, or a ſcire factas againſt ſeveral tenants, there he may 
have an eſtrepment againſt any of the tenants, and not 
againſt them all. And ſo it ſeemeth if a ſormedon be 
brought againſt two tenants jointly, the demandant may 
have an eſtrepment againſt one tenant only. 


|! 


P 


ä —— 


eftrepment be brought againſt the tenant, and afterwards, 


\ lf a man do recover in a writ of waſte, he ſhall have a 


6r 


33 H. 6. 6. 
cont. by ſome, 


15 Eliz, 

Dyer 325, ac. 
4 Ed. 3. 32. 
Br. Eſtiepment 
12. 


14 H. 7. 10. 
Cutler and 
Keble. 

21 Ed. 3. 4 
Br. Eſtiepment 


7. , 
Quære, if juſti- 
ces of aſſiſe may 
award this writ» 
34 Ed. 3. 
Eſtrepment 14. 
5 Ed. 2. Eſtrep- 
ment 11,” Joint- 
tenancy at the 
original 's a good 
plea; otherwiſe 
to ſay, that he 
was joint · tenant 
at the time of 
the judgment 

$ ven. 


(4) See it adjudged, that he ſhall 
have a writ of eſtrepment in ſuch caſe, 
21 Ed. 3. 51. 3. 14 H. 7. 7. 9.6. 
the ſheriff to inquire of the damages 
and judgment, and upon the inqueſt, 


damages. 21 Ed. 3. 3. 4. 21 £d. 
3. 51. Note; The. writ which was 


prayed was a /erire facias to anſwer 
to the eſtrepment, and it was granted; 
ſo that it ſeems no prohibition pre- 
Yet it is held, he may have a writ to ceded. See 14 H. 7. 7. for a ſire 
facias before a writ of eſtrepment 
for the waſte done between the verdict granted, but if the tenant does waſte 
after a view, and before judgment, a 
tie other. ſhall be put to anſwer the /cire facias lies on a ſurmiſe thereof, 
or a writ of eſtrepment. 6 H. 4. 1.6. 
See the Regie 77. b. among the notes. 


And 


9 H. 5. 15. 

Quære, if par- 
ceners of lands 
in tail ſhall have 
a writ of parti- 
tion. 
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b 


Mrit de Partitione facienda. 


And in a juris utrum ſued in London, à man ſhall have a Q 


writ of eſtrepment directed to the ſheriff of London, as ap- 
peareth by the Regiſter. 


Writ de Partitione facienda. 


HE writ 4. partitione facienda is ſuch (a): 


The king, &c. If A. ſhall make you ſecure, &c, K 


ſummon B. &c. to ſhew tube efare, ſeeing that the ſaid A, and 
B. hold together and undivided three acres of land with the 


appurtenances in I. of the inheritance which was M. 's, the 


mother of the aforeſaid A. and B. whoſe heirs they are, ſhe th: 
fame B. oppoſes making partition thereof between them accordins 
to the law and cuſtom of our kingdom of England, and does 
not permit it to be made, unjuſtly, as it is ſaid, and have you 
there the ſummoners and this writ, Witneſs, 8c. 


And if the huſband, hath one part of the land by pur. 8 


chaſe, and the other parcel in the right of his wife, and 
another coparcener hath another part as one of the heirs 
of the common anceſtor ; then the huſband and the wife 
ſhall have a writ of partition againſt the third coparcener, 
and the writ ſhall be ſuch: | 

The king to the ſheriff, &c. If I. and Mary his wife ſhal! 
make, &c. ſummon Margaret, Ac. to ſhew wherefore, ſeeing 
that the ſaid I. as in right of ber the ſaid Mary, of her pur- 
party happening to her of the manor of T. which was A.'s, 
the father of the aforeſaid Mary, one of wheſe heirs ſhe is, and 


' the ſame I. by virtue of a feoffment made to him by F. another 


daughter and heir of the aforeſaid A. of the purparty of her the 
faid F. happening to her of the ſame manor, and the aforeſaid 
Margaret, the daughter and third. heir of him the ſame A. 
hold together and undivided the manor aforeſaid with the ap- 
purtenances, ſbe the ſame Margaret oppoſes making partition, 


| &c. | | 


— 


— 


(a) If he counts of an eſtate-tail of, for in this writ the land is not in 
in the anceſtor, it is ſufficient with- demand, but only the poſſeſſion 
out ſhewing the commencement there - affirmed (or aſcertained) Dyer * 

a n 


Writ de Partitione facienda. 62 


A And there is a rule in the Regiſter ſuch, that is to ſay, 36, SF 
that Anno 12. at York, was ſealed a writ de partitione faci- 
anda betwixt ſtrangers; and there it was ſaid, that a man 
ſhould have the ſame in every caſe without de hereditate 
in the writ: and it is there (aid, that that writ was never 

ſeen before. 
B And if a man will ſue a writ of partition for lands in 

London, then he ſhall have a writ unto the mayor and 

ſheriffs of London in the nature of an audita guerela, and 

the writ ſhall be ſuch : 

(a) The king to the mayor and ſher1ffs f London, greeting : 

It is ſhewed unto us, on the behalf of G. of H. and I. his wife, 

that whereas they and R. and S. hold, together and undivided, 

one meſſuage with the appurtenances in London, the ſame R. 

and S. eppoſe making partition the ef according to the law and 

cuſtom of the ſame city, and permit net the ſame to be made, to 

the no little damage and gricvance of them the ſaid G. and J. 

and contrary to the cuſtom hitherto uſed and approved in the 

ſame city: therefore we command you, that having heard the 

complaint of them the ſaid G. and I. in this matter, and hau- 

ing called before you R. and S. and heard the reaſons of the 

parties on each fide, you further cauſe to be done to the ſame G. 

and I. in the premiſſes, that which of right, and according to 

the cuſlom of the city aforeſaid, ſhould be done, and in the like 

caſe hath hitherto been uſed to be done. Witneſs, &o. 
C And by that it appeareth, that by the cuſtom of London 
one joint tenant, of tenant in common, ſhall have a writ 
of partition againſt his companion. 

And partition may be made in the Chancery, where one 4 6. 6. 

of the coparceners is in ward to the king. ; 
D And partition may be made of an advowſon or of a re- 11 
verſion, that one ſhall have the reverſion of ſuch acres, 29 H. 6. 2. 


and another ſhall have the reverſion of other acres; and : 8 49. 
ſuch partition may be without deed. 6 Ed. 3. 47. * * 
E Andit appeateth in 3 £4. 4. that tenants in common Vide St. + 
may make partition by deed. | - = K * 


n 


(a) This writ is very inaccurately and hath been cotrected from the Re- 
printed in the preceding editions, giſter 76. 6. 


Vol. I. P Ard 


3 Ed. 4- 

19 H. 6. A 
that they can- 
not. 


21 Ed. 3. 
Partition 9. 


2/ A- S. 5 


21 Ed. 3. 31. 
Partition 10. 
Thorpe. 

The remedy is 
only dy ſcire 
facias. 


10 Ed. 1. 
Partition 21. 
Co. Lit. 4. 
Hil. 34 Ed. 
Welden and 
Bridg water's 
Caſe ac. 

Co. Lit. 4. a. 


Writ de Partitione fatienda, 


And partitions betwixt huſbands and wives ſhall bind 
the wives, if they be equal. And by partition made of a 
manor without ſpeaking of the advowſon, the advowſon 
doth remain in common. And joint-tenants do make 
partition of a mill without deed, and adjudged good. 
Trin. 47 Ed. 3. 5 H. . 22. 7 Af. 19. 45 Ed. 3. 12. 

(a) If one coparcener doth leaſe her part unto another 
coparcener for years, yet ſhe ſhall have a writ of partition 
againſt her ſiſter during the term of years. 22 KE. 3. 
57. [17:] Dyer 52. 

After partition in the chancery, the which is within 
age, after ſhe cometh of full age, if ſhe have too little, 
ſhall have a writ de partitione facierdg againſt her ſiſter ; or 
a ſcire ſacias, upon the record of the partition in the chan- 
cery, againft her coparcener, which ſhall be returned into 
the chancery, Sc. to ſhew wherefore new partition or 
extent ſhail not be made, c. 

And partition betwixt coparceners, that one ſhall hare 
the occupation of the land from Eafter until Aug, ſolely 
and in ſeveralty to herfelf, and then that the others ſhall 


occupy the lands ſolely and ſeverally from Hugiſt to Enfter, . 


yearly to them and their heirs, is adjudged a good patti- 
tion in the time of king Ed. 1. Co. Lit. 167. b. 

And by the ſame reaſon it ſcemeth a good partition, if 
two copatceners have two manors by deſcent, and they 
make a partition, that one ſhall occupy one manor one 
year, and the other the other manor for that year, and 
then that he who occupied one manor one year, ſhoutd 
occupy the other manor for the year following; and ſo they 
and their heirs ſhall change every yeag and occupy the ma- 
nor which the other coparcener did occupy the year before: 


7 


— 


(a) See 21 Ed. z. 

a pariic* facicnd', by A. againſt B. 

who pleads, that the plaintiff bad 

leaſed to him his purparty for five 

years, and that, ſaving to him his ſaid 

term, he is ready to make partition, 
and always has ſo been, and his pro- 

teſt was entered on the roll. 

to have damages, replied, that he had 

not been always ready, et non al cca- 


2» — 


57. a. . In tur. For although he counts ad dan- 
num, yet no damages ſhall be recover- 
ed, and therefore a partition was 
awarded with a ſaving of the term, 
and by Candiſb the like law is in 2 
niper obiit, account, Perambulatione ja- 
cienda, But by Strange and Martyn, 
the plaintitF thall recover damages. 


HT. 0.35; 


Aięcv. 


And 


Mrit de Excommunicato capiendo. 


life, or for years. 20 H. 6. 13. Lit. 57. 
is intailed, and the other the fee-ſimple land, is a good 
partition; and the proceſs in this writ is Sum”, Attachment 


and Diſtreſs infinite (a). 


%) Vrit de Excommunicato capiendo. 


N EFORE this writ ſhall be granted, the contumacy 

and contempt made by the party unto holy church 
ought to be certified into the chancery by the biſhop by 

letters under his ſeal. But this certificate by letters may 
be made into the chencery by a biſhop elect, before he be 

| conſecrated : and alſo the ſame may be certified by letters 
of the chancellor or vicar-general, when the biſhop is 
beyond the ſeas, or out of his dioceſe, in remotis agend', 
Sc. And although the biſhop be in his dioceſe, yet the 
certificate of the vicar-general by his letters unto the 
chancery, reciting that the biſhop is in remotis agend”, is 
good, and ſhall not be traverſed. And in'time of vaca- 
tion of the biſhoprick the certificate ought to be made by 
the guardians of the ſpiritualties for the time being, or by 
the archbiſhop, &c. if he be guardian of the ſpiritual- 
tes, 

And upon this writ he ſhall have an alias and a pluries, 

and if they are not anſwered, an attachment againſt the 


ſheriff, ditected unto the coroners, returnable in the king's 
bench. 


* 


J And alſo coparceners may make partition for term of 


M And alſo partition, that one ſhall have the land which 


20 H. 6. 1. 
Not good by his 
ordinary ſeal. 

8 H. 6. 3. 

The archdeacon 
doth certify, 
and it is ſaid, 
that he was or- 
dinary imn.e- 
diate, and yet 
it is doubted 
whether good or 
no, becauſe the 
king cannot 
have benefit to 
ſeize temporal- 
ties, for that he 
hath not tem- 
poralties as 2 


biſhop hath. 


(a) If there be lord, three copar- 
ceners meines, and a tenant (of the 
meſnalty) and one of the coparceners 
purchaſes the tenancy, this is not 
only a partition of the meſnalty being 
thereby extinguiſhed for à third part, 
but it is alſo a diviſion of the ſeigni- 
ery paramount; for now the lord 
muſt make ſeveral avowries. See 


36 H. 6. To Co. Lit. 167. b. 


ant excommunicated, 


P 2 


(5) Paſ. 24 Car. 2. B. R. (L. R. 
130.) Nete ; By Hale, the ſheriff can- 
not break the houſe on an Excom" 
capiendd. But ſee 4 Ja. 1. c. & J 
35. whereby the ſheriff is authorized 
to break open a houſe to take a recu · 


And 


63 Writ de Excommunicato capiendo, 


And if the excommunicate hath made ſatisfaction unto A 
the church for his contumacy and contempt, &c. then the 
biſhop or vicar-general, or the guardian of the ſpiritual. 
ties, &c. as before is ſaid, ought to certify to the king in 
the chancery, that the party bath made ſatisfaction unto 
the church for the contempt, c. and thereupon he ſhal] 
have ſuch writ to the ſheriff, viz. (a) 

The king to the ſheriff of Lincolnſhire, greeting: IF hereas 

S. and I. upon whom by the denunciations of the dean and 
chapter of the church of the bleſſed Peter of York (the ſer being | 
vacant); or thus, by the denunciations of the venerable father 
A. biſhop of Wincheiter, as excommunicated perſons, and 
contemning the keys, we commanded to have juſlice done by you 
by their bodies according to the cu/iom of England, until they 
ſhould make ſati faction to holy church, as well touching the 
contempt as the injury to it by them committed, jrom them the 
dean and chapter; or thus, from him the ſaid biſhop have 
deferred to obtain the benefit of abſolution in form, as they the 
ſaid dean and chapter have ſignified to us by their letters pa- 
tent; or thus, as he the ſaid biſhop hath fionified to us, &e. 
Ne command you, that without delay you cauſe that they the 
faid S. and |. be delivered out of the priſen wherein they are 
detained, if they are detained in the ſame for that and no other 
cauſe, &c. 

And if the ſheriff will not execute that writ, he ſhall B 
have an alias and a pluries, and attachment againſt the 
ſheriff, directed unto the coroners, returuable into the 
king's bench. 

And if the party excommunicated, who is ſo taken and ( 
in priſon, off:r ſufficient caution or ſurety, to abide the 

ordinances and rules of the holy church, and the judges 
there, and the ordinary do refuſe to take ſuch caution or 
ſurety, then he may have another writ unto the biſhop to 
admit of his caution, and the writ is ſuch : 


OO OT WET SINE, Rn gs RR Fn, 


— — 


— 


(a) See Lib. Parl. 25 Ed. 3.n. 31, ed againſt him: but it ſeems the 
A petition, that no excrommunicato cap' keepers of the king's conſcience at 
ſhall iſſue before a /cire facias againſt that time were ſuch, that both were 
the party, to know whether the caſe there denied. Though it 15 hoped 
be lay, that ſo the party may reverie mankind will at length have theit 
it, if the matter be lay, or ſhew the eyes opened to fee the miſchiefs oc- 
matter where the exc” cap? is plead- caſioned by this writ. V. Bohun. 


(b) Writ de Cautione admittenda. 


'F £ 


HE king to the venerable, &c. Whereas we commanded 

A. as one by your denunciation excommunicated, and con- 
temning the keys of the church, to haue juſtice done to him by 
his body by our ſheriff of Lincoln, according to the cuſtom of 
England, Sc. until he ſhould have made ſatisfatiion to holy 
church, & c. It ts ſhewed unto us, on the behalf of the ſaid A. 
that although the ſame A. hath frequiWtdy. offered to you fit 
caution to obey the commands of the church in form of law, that 
he mizht by this ve able to obtain the benefit of abſolution : ne- 
ver thel-ſs you have hitherto reſuſed to admit from him ſuch 
caution, at which we wander : and becaufe*we will net that 
the ſame A. be longer detained in priſon contrary to juſlice, we 
command you, that having accepted the caution aforeſaid from 
the aforeſaid A. you command him the ſaid A. to be delivered 
from (a) the priſon wherein he is detained by occaſion of the 
premiſſes, otberuiiſe we ourſelves will execute that which is ours 
in this behalf. 

D And if the biſhop will not ſend unto the ſheriff to de- 
liver the perſon ſv excommunicated, then he ſhall have 
ſuch a writ out of the chancery for to deliver him. 

The king, &c. On the behalf of A. who by the denuncia- 
tion of the venerable, &c. and rehearſe the writ ſent before 
unto the biſhop for deliverance of the priſoner, c. And 
becauſe we will not that the ſame A. be detained longer in pri- 
fon contrary to juſlice, we command that you go in your own 
perſon to the aforeſaid biſhop, and on our behalf adviſe and 
Hectually direct bim, that having accepted the caution afore- 
faid from the ſame A. he command him the ſaid A. to be de- 
livered from the priſon aforeſaid. And if the ſaid biſhop or the 
keeper will nit do it in your preſence, then do you cauſe him the 
ſaid A. to be delivered out of the priſon afercſaid, if he be de- 


——— 


—_ — 


(3) See Bacon of Government 113. (a) See Ret. Clauſ. 7 H. 3. (5 


ing this writ. m. 2. tunc, Ic. infra ecclefiam abſol- 
vere vetitis, Quære the Canons Temp. 


i bo 
F 2 tained 


63 Vurit de Cautione admittenda. 


tained in the ſame for that and no other cauſe. Witneſs, 
&c. 

And upon this writ he ſhall have an alias and a pluries E 
unto the ſheriff; and if he do not ſerve the writs, he 
ſhall have attachment againſt the ſheriff, but ſo ſhall he 
not have againſt the biſhop, c. 

And if the biſhop certify by his letters into the chan. F 
cery, that he hath ſent unto his official or archdeacon to 
abſolve the party excommunicate, then the party ſhall 
have a writ unto the ſheriff rehearſing theſe letters, &c. 
We command you, that without delay you cauſe the aforeſaid 
A. to be delivered out of the priſon wherein he is detained, 
when it ſhall appear to you that he is abſolvel ſrom his excom-. 

munication by the aforeſaid official or archdeacon, if he be de- 
tained in the ſame for that and no other cauſe. Witndſ, 
&c. | 

And upon that writ he ſhall have an alias, plurzes, and 
attachment againſt the ſheriff, if he do not ſerve the 
writ. 

And yet it ſeems that the official or archdeacon to G 
whom the biſhop hath ſent his letters to abſolve the party, 
is not bound to certify the ſheriff, that he hath ſuch Jet- 
ters; but the ſheriff ought to go or ſend to them to know 
the truth thereof, and thereupon to deliver the party: 
and the biſhop, or he who excommunicated him, and 
upon whoſe certificate the party was taken, may com- 
mand the ſheriff to deliver him, as it appeareth by the 
writs in the Regilter. 

And if a man be excommunicated, and taken by a ni. H 
ficavit, and after offer caution unto the biſhop to obey 
the church, and the biſhop do refuſe, for which he ſueth a 
writ to the ſheriff to go unto the biſhop, and to warn him 
to take caution, Cc. now if the biſhop think in his con- 
ſcience, or {tand in doubt whether the ſheriff will deliver 
him by that writ, the biſhop may purchaſe another writ 
directed to the ſheriff reciting the caſe, and in the end 

[ 64 ] thereof, We command you, that by no means you deliver him 
| the ſaid A. from the priſon aforeſaid, unleſs at lea he offer 
caution by pledges in your preſence to ſatisfy the ſame biſhop, 

without 
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without the ſpecial mandate of us or of him the ſaid biſhop in 


this behalf. Witneſs, &c. 
A And if the biſhop do take caution of the party to hey 


holy church, then the biſhop may certify the ſame into 
the chancery, and thereupon the party at have a writ 
unto the ſheriff to deliver him. 

B And if the ſheriff do deliver ſuch perſons excommuni- 1 Lutw. 123. 
cate without order of law, then upon complaint of the 8 
biſhop into the chancery, he ſhall have a new writ unto 
the new ſheriff rehearſing the matter, commanding him 
to take the ſaid perſon, and to detain him in priſon; and 
alſo in the ſame writ he ſhall command the ſheriff to 
make the old ſheriff to anſwer the king in his bench for 
the contempt : and if the ſheriff who ſetteth the party 
at large be yet ſheriff, then it ſeemeth the writ ſhall be 
awarded unto the coroners to apprehend the party ex- 
communicated, and to cauſe the ſheriff to appear, &c. as 
before is faid. 

C And if a man be excommunicated before the chan- 
cellor of Oxford, &c. and the chancellor certify this ex- 
communication into the chancery, Cc. upon the ſame 
certificate the king ſhall award a fignificauvit unto the 
ſheriff to apprehend the party; and the writ ſhall be ſuch : 
Whereas of our eſpecial favour we have granted, (a) that the 
chancellor of the univerſity of Oxford for the time being may 
fignify and certify by his letters patent to our chancellor of 
England for the time being, the names of all perſons of the 
juriſdiction of the ſaid chancellor of Oxford, who are tied in 
the bond of the greater excommunication, and that our ſaid 
thancellor for the time being may cauſe our writs to be made 
end ſealed under our great ſeal, for the taking of them wha 
ſhall thus by the ſaid chancellor of Oxford be excommunicated, 
and ſhall continue ſo for forty days (b) upon the ſignificavit 


pe INN 


(a) Vide Lib. Parl. Ed. 1. 194. () See 20 H. 6. 25. That with- 
Ret. Pat. 9 Ed. 3. Pars 1. m. 10. in the forty days there might be an 
Pat. 12 Ed. 3. Pars 2. m. 8. Pat. appeal to the court of Rome. 

14 Ed. 1. Pars 1. . 47. Pat. 21 | 
Ed. 3. Pars 3. m. 22. Pat. 26 * 
3. Pars 1. m. 24. 


P 4 | or » 
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oer certificate of him the ſaid chancellor of Oxford afo eaid, 
as in our letters patent thereof made is more fully contained; 
an John F. chancellor of the univerſity af .reſaid, &c. by hi, 
letters, &c. that W. of B. Sc. of his juriſaittion for hi, 
&c. as in the writ. And guære if the univerſity of Cam- 
briige have ſuch privilege; it ſeemeth they have, 
If a man be ſued in the ſpiritual court, and he purchaſe 0 
a prohibition and deliver the fame, and notwithſtanding 
they proceed, for which cauſe the defendant ſveth an at- 
tachment upon the ſame prohibition, and pendent the at- 
tachment the defendan: in the ſpiritual court is excommu— 
nicated, and the ſame certified into the chancery, by rea- 
ſon whereof a fignificavit is awarded unto the ſheriff againſt 
2 E. 4. 3. the defendant to take him: now the defendant may come 
into the chancery, and ſhew how that he had a prohibi- 
tion, and an attachment thereupon againſt the party, 
and that pendent the attachment he is excommunicated, 
and the fjgnificauit awarded to take him. (c) Now upon 
that he ſhall have a ſuperſedeas directed unto the ſame 
ſheriff, reciting all the matter, commanding him not to 
take him; and if he do take him for the occaſion afore- 
ſaid, that he deliver him donec placitum difti attachiament” 
Faerit diſcuſſ, Sc. And this writ ſhall iſſue out of the 
chancery, (a) if the attachment be not returned into the 
king's bench. But if the attachment be returned into 
the king's bench, then he ſhall have this writ of ſup#/e- 
geas out of the king's bench, or aut of the chancery, 
at his pleaſure. And it ought to appear by the certificate 
of the biſhop, that he hath been excommunicated by the 
ſpace of forty days, before the ſi7nificavit ſhould be award- 
ed. | 
And if a man be ſued in the ſpiritual court, or the E 
biſhop ſue or cite him ex cio, and excommunicate him, 


— 


(e) See the like writ, Ree. Clau. (a) But yet by Morris and Ie, 
7 H. 3. mm. 6. Quia conſiat nobis in in tne like caſe, they would not grant 
 mandatcr.9 mylro ue juifſe circum à ſeper/edeas out of chancery, while 
VELO. the common pleas, where the attach- 
ment is returnable, is open. 38 £5. 

3. 14. 
and 
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and certify the ſame into the chancery, and upon the 


hend him, &c. and afterwards the official by letters 
certify into the chancery, that he hath appealed from 
that ſentence unto the court of Rome, or unto the court 
of Canterbury, &c. then upon that certificate he ſhall 
have a writ of ſuperſedeas directed unto the ſherif, reciting 


him pending the appeal in the buſineſs aboveſaid ; or thus, to 
ſurceaſe, until we ſhall have ordained otherwiſe from our 
council, or until ſuch a day; or thus, to ſurceaſe, &c. and 
he hath apprehended him on that occaſton, then that he cauſe 


him to be delivered out of the priſon aforeſaid, &c. wherein, 
&c 


And after the ſign/ficavit awarded againſt the party, 
if he bring the Pope's (5) bulls into the chancery, teſtify. 
ing that he hath appealed from that ſentence, Cc. he 
ſhall thereupon have a ſupereſdeas unto the ſheriff; and in 
the ſuperſedeas it behoveth not to make mention of the 
Pope's bulls, but to ſay, That as by certain publick inflru- 
ments, &c. And he ought to prove his diligence in 
ſuing his appeal by witneſſes, or by oath, and within the 
year of the time of his appeal ſued. And the rule in the 
Regiſter is, writs of ſuper/edeas (hanging appeals ) ought not 
to be; if it do not appear upon record in the chancery 
that the fgnificavit is granted and paſſed, Cc. 

And this writ of fignificavit doth not lie but where a 


cial ſuit againſt him by the ordinary ex officio, or by the 
party; for that is called the ſentence of the greater excommu- 
nication, and upon certificate thereof in the chancery doth 


ſame a fignificavit is awarded unto the ſheriff to appre- 


that he hath zppealed, commanding him not to apprehend . 


man is excommunicated by a ſpecial name, and in a ſpe- \ 


11 


(5) So that an appeal to Rome was gacy was made to the archbiſhop of 
ſufficient for a ſuper/edeas. 20 H. 6. Canterbury, to execute the excom- 


26. Yeta repeal of an excommenge- 
ment made by judges delegated by 
the Pope was not ſufficient to make 
one reſponſible againſt a certificate of 
excommunication by the archbiſhop. 
16 Ed. 3. Excom' 4. And Note well 
14 H. 4. 14. where on a ſentence 
wen at the court of Rome, a dele- 


mengement, yet the party was ſtill 
reſponũble, for that the archbiſhop 
did this not as archbiſhop or judge, 
but only as an officer, and therefore 
he cannot abſolve him till agreement 
made with the party. See Rot. Par- 
liament. 8 Ed. 2. n. 7. Petitio A- 
batis de Rufford. 

the 
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the writ lie. But where he is not eſpecially excom. | 
municated, &c. (a) although that the biſhop certiſy 
that he is excommunicated in the jentence of excommuni. 
cation, upon that this writ of fignificauit doth not lie, for 
they ought to expreſs the cauſe, and ſue againſt him 
ſpecially in the certificate. | 
: Upon an excommengement certified by the Pope's 
bulls, a /zen:ficavit ſhall not be granted. 


* 65 ] If a biſhop certify an excommengement into the chan. 
- pong "5 cery, wade in time of his predeceſſor, and the contu— 
14 Hl. 4. 14 macy, Sc. he fhall have a fignificavix thereupon: but 
l of upon the certificate of the commiſſary (5), or official, 
7 L. 4. 14. of an excommengement in the chancery, and of the 


contumacy, a ſignificavit ſhall not be granted; nor upon 
the certificate of an abbot, who hath ordinary juriſdie- 
tion, of excommengement ia chancery, ſhall a fer. 
cavit be granted. 

If a biſhop certify in chancery, that another biſhop , 


| 

| 

| 

Co. Lit. 134. a. 
hath certified him that the party is excommunicate in 
| 

2 


8 Rep. 68. b. 

Mo. 775+ 
his dioceſe, and fo hath remained by the ſpace of forty 
days; the ſame certificate is void, and a {zn:ficavit ſhall 


not be granted thereupon. t 


3 
— — — — — — 


(a) Nota; Excommunicatio aut fer- 
tur a jure, & tunc eft pana delitt', wel 
ab homine © tunc ef pena cortumacie 
in non wenienao wel farendo, utraq. 
autem wel Major quia privata recev- 
tione ſacramenior & ab hominum con- 
fortio qualis eft hodie in uſu, and is 
commonly called at this day, Ex com- 
municatio vel minor que excludit a 
præcept ſacramento? lg; lata wel 'a 
lege ut per excommunicationem excommu- 
wicaio, vel ab homine lice? rare. Lib. 
de Rubric. de Sententia Excom'. 


a prohibition is brought againſt the 
biſhop ; but on a general certificate 
it ſhall be intended to be for the 
ſame cauſe as is in the prohibition, 
28 Ed. 3. 97. a. 22 Ed. 4. 20. 4. 
20 Ed 3. Exrom. 9. 15 H. 7. 16. 
a. & 

() See 11 H. 4. 64. a. by Han,. 
at the ancient common law, a com- 
miſſary might certify excommunica- 
tion ; but he was reſtrained by par- 
liament. 

And note the cauſe why none in. 


Nete ; In certifying an excommenge- ferior to a biſhop can invoke the aid mi 

ment, the cauſe muſt be expreſſed, of the temporal arm, Lindw. de Cen- part 

and if not ſufficient, the party ſhall ren' Excom' cap” Præterca, Oc. See that 

have a writ out of chancery to afloil 11 H. 4. 64. 7 Ed. 4. 14. but who 
dim. 14 FH. 4. 14. It ſeems the otherwiſe of committing of admini- 

cauſe need not be certified, but where ſtrations or probate of wills. x 6 

ne. 


If 
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B If a man be excommenged in the ſpiritual court, and 
the biſhop certify the ſame in the chancery, and have a 
writ of ſignificavit directed unto-the ſheriff to apprehend 
the party, and the defendant do appeal unto the court 
of Rome, and have bulls and inſtruments exhibited into 
the chancery to prove the ſame; then upon theſe bulls, 
Ge, ſhewed in chancery, he ſhall have a ſpecial ſcire 
facias, rehearſing all the matter, directed unto the ſheriff, 
to warn the party at whoſe ſuit he was excommunicated 
to appear in the chancery at a certain day, to ſhew 
cauſe why he ought not to ſurceaſe to apprehend the 
party ſo excommunicated depending the ſame appeal 
and alſo commanding the ſheriff to take ſufficient ſure- 
ties, who will anſwer body for body, for him who is ſo 
excommunicated, to purſue, &c. and to do unto the 
party as the court ſhall award, and that then he do ſur- 
ceaſe to apprehend him. And if the ſheriff return the 
writ of ſcire facias, that he hath warned the party, and 
hath ſent that writ unto the bailiff of the liberty, who 
had given him anſwer, that he had warned the party 
at whoſe ſuit he was ſo excommunicated, to appear in 
the chancery at the day given by the writ, Sc. Now 
if the party who was returned warned do not come to 
appear, then he who was excommunicated ſhall have 
another writ unto the ſheriff to deliver him, Sc. if he 
hath apprehended him; and if he hath not taken him, 
that he do ſurceaſe to apprehend him, &c. 

And if a man be excommunicated by the biſhop, 
and after the vicar-general eertify the ſame into the 
chancery, becauſe the biſhop is in remotis, for which a 
hgnificavit is granted, and he is taken by it; and then 
he who is apprehended, by his friends ſhew in the chan- 
cery how that he hath appealed unto the court of Canter- 
bury, which he followeth with effect: upon this ſur- 
miſe he ſhall have a writ unto the ſheriff, who hath the 
party excommenge in his cuſtody, commanding him 
that he warn the biſhop or the vicar-general, and him 
who ſued the proceſs againſt the party excommenge 
to appear in a certain day in the chancery, to ſhew 
Wicrefore the party ſhould not (pending the appeal) be 

a deli- 
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delivered; and alſo to cauſe the party excommenge under 
ſafe cuſtody to come, and to do as the court ſhall conſider 
in the (aid cauſe, 

If the biſhop do excommunicate a man, and certiſy ]) 
the ſame into the chancery, and thereupon a /ignifiravit 
be awarded, and the party taken the:eby, and he ſue ap- 
peal in the court of Canterbury, or of Reme, Sc. and 
bave a fcire facras againſt the biſhop as aforeſaid, aud 
againſt the perty, to anſwer in chancery, and ſhew cauſe 
why he ſhould not be delivered ; by which the biſhop and 

the party are warned, and appe-r not, for which cauſe the 
party is delivered: now if he who is. excommunicated 
will ſue any action in the common pleas, or in ihe king's 
bench, or elſewhere, if he think the other party will pleud 
the excommunication againſt him in the common plz, 
or elſewhere, then he ſhall have a ſpecial writ of fznif- 
cavit unto the juſtices of the court where he ſueth, re- 
hearſing all the matter as aforeſaid, Wc. commentiny 
them to proceed according ts the law and cuſlem of the 

realm, | 
I the biſhop certify into the *chancery an excommu- | 
nication made at the ſuit of any one, and thereupon 2 
famficauit be awarded, and the party apprebended; now 
he who is apprehended may by his friends ſhew in the 
chancery, that he ſued an appeal from that ſentence in 
the court of Canterbury with effect, and by je farus 
againſt the biſhop, and the party at whoſe ſuit be ws 
excommunicateo, returned at a certain day into tic 
chancery: and thereupon he ſhall have a writ unto the 
ſheriff, rehearſing all the matter, commanding bim theie- 
by to warn the biſhop and the party to be in the chan- 
cery at the day of the return of the writ, to ſhew whit 
they can ſay, wherefore the party ſhould: not be delivered; 
and alſo by the ſame writ commanding the ſheriff, that 
he take ſufficient ſureties of the party excommunicated 
to appear in the chancery at the ſame day, and to call} 
him back again unto priſon, if the court at the ſame day 
ſhould ſo think fit; and in the mean time to let him g0 
at large by his ſureties, Sc. and then. if at the day of ihe 
return of che writ the party excommunicated do not 25. 
pear, 
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pear, nor his bail, then ſhall a new writ be awarded unto 


the ſheriff to apprehend the party excommunicated again, 
ec. ini ſatisfaftion ſhall be made by him to boly church, 46 


well for the contempt as the wrong ; and alſo to arreſt the 
hail to appear before the king in his bench at a certain 
day, Cc. as well to ſatisfy us as th: aforeſaid biſhop, and 
him at whoſe ſuit he was excommunicated; and farther 
to do as the court ſhall award. And if at the day given 
in chancery by the writ-of ſcire facias the biſhop, and the 


party at whoſe ſuit he was excommunicated, do appear, 


and alſo he who was excommunicated, and the matter 
cannot be determined that day; then day ſhall be given 
over unto both parties, at a certain day at another term, 
tc. and then the party excommunicate ſhall have a ſpe- 
cial ſuper/edeas unto the ſheriff, rehearſing the whole mat- 
ter, commanding him that he do not apprehend him till 
that day, &c. if he have not other commandment from 
the king, &c. 


There are other writs in the regiſter, which are called 


writs of ſignificavit, becauſe they ſhall not be granted be- 
fore that the biſhop hath made certificate by his letters 
under his ſeal of the matter in the chancery, upon the 
which the writs ſhall be ſo granted. And the writ is, 
where a man is a clerk convict of felony, and afterwards 
makes his purgation ; now the biſhop ſhall certify this 
purgation into the chancery by his letters, &c. and there. 
upon the clerk convict ſhall have a ſpecial writ out of the 
chancery, directed unto the ſheriff, to reſtore him to his 
goods and chattels. 

The king to the ſheriff of Lincolnſhire, greeting : Whereas 
C. of P. parſon of the church of R. lately charged before 
our truſly and weil beloved W. and his companions our juſlices 
with raviſhment of the wife of S. and carrying away his 
geog. being delivered to the biſhop, as the manner it, bath 
there lawfully purged his innocency touching the ſame crime 
before the ſaid ordinary, as the ſame biſhop hath ſignified to us 
by bis letters patent; Ne of onr ſpecial grace command you, 
that without delay you reſtore to the ſame C. his lands, goods 
and chattels by you taken into our hand, by occaſion. of the pre- 
miſes, unleſs he fled upon that occaſim, witneſs, &c. 

3 And 


[ 66 ] 


Clergy Vide 
4 Ed, Dyer 


215. 
Stam. 108. 


Sanctuary. 


Stamf. 71. 
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And the like writ for the heir of the clerk after his 
death, to deliver the lands unto him, c. and in the writ 
are theſe words, without delay of our ſpecial grace, by which 
it ſeemeth that theſe words, of our ſpecial grace, are not 
neceſſary words, but words of form for the king's honour, 
and that the king of right ought to make ſuch reſtitu- 
tion. 

And if a man do demand his clergy before the juſtices, 
and read as a clerk, and the ordinary be demanded, and 
come not, for which the juſtices command the clerk to 
gaol again, c. now at the ſuit of the ordinary, or of bis 
vicar-general, unto the king, or his chanceilor, he 
ſhall have a writ out of the chancery directed to the 
Juſtices of gaol-delivery reciting the matter, command. 
ing them that they ſend unto the gaoler to deliver him 
unto the ordinary. 


And if a man be taken out of a church, or out of ſanc- 0 


tuary againſt his will: now if the biſhop certify the mat- 
ter by his letters patent under his ſeal into the chancery, 


Sc. deliring reſtitution ; then the king ſhall ſend his writ 


unto the juſtices of goal-delivery, reciting the matter, 
commanding them to bring back the party to the place 
from whence he was taken. 


If an abbot or prior certify by his letters under his ſeal, D 


that his monk, friar, canon, is vagrant out of his order, 
Sc. in the country; then upon that certificate he ſhall 


have a writ unto the ſheriff, to arreſt and apprehend him, 
and to deliver him unto his abbot or prior, &c. or to their 


attorney, to chaſtiſe him according to the rule of his or- 
der, Se. | 


Writ de Homine replegiando. 


N divers caſes a man ſhall not have this writ, although E 


he be taken and detained in priſon : as if a man be ap- 


pehended for the death of a * or be taken by the king's 
com- 


I#rit de Homine replegiando; 


tommand; (a) or if a man be apprehended by the com- 
mand of the chief juſtice, as it appeareth by the Regiſter. 
But the ſtatute of Ve. 1. is that he ſhall not be reple- 
vitable, if he be taken by the command of the juſtices, 
and do not ſay of the chief juſtice, 

And alſo if a man be taken by the command of the 
*uſtices of the foreſt, or if a man be outlawed, or if a man 
abjure the realm, or if a man be approver, or if a man 
be taken for felony with the manner ; or thoſe who break 
the king's priſon, or thoſe who are common or known 
thieves, or thoſe who are appealed by approver ſo long as 
the approvers live, if they be not of good fame, or for 
burning of houſes feloniouſly, or thoſe who counterſeit the 
king's money, or the king's ſeal, or thoſe who are taken 
by certificate of the biſhop by a writ de excommunicato ca- 
diendo, or thoſe who are apprehended for treaſon, or thoſe 
who are covict by a writ of rediſſeiſin, &c. all theſe perſons 
are not bailable by this common writ de hemine replegiando. 
But firſt they ought to make their fines, or agree with the 
king, and thereupon to have a ſpecial writ to the juſtices, 
or thoſe who do keep them in priſon, reciting how they 
have been fined, commanding them to deliver them. 

(% And if two or three men be taken and impriſoned 
they may ſue a joint writ de homine replegiando. And yet 
H. 8 H. 4. 31. ſuch a writ ſued by two was abated ; but 
yet it ſeems the law is, they may ſue jointly, and the writ 
{hall be ſuch : | 

The king to the ſheriff of Lincolnſhire, &c. Ie command 
jou, that juſtly and without delay you cauſe to be replevied B. 
C. and D. whom you yourſelf have taken, and taken keep, as it 
is ſaid; or, whom D. and E. have taken, and taken keep, as 
it is ſaid, unleſs they were taken by the ſpecial command of us, 
er of our chief juſtice, or for the death of man, or for our 
fareft, or for any other right for which they may not be replevi- 


8 


66 


Weſt. 1. e. 55 
2 Hawk. P. C. 
151. Sch edit. 


Poſt. 189. 


8 H. 4. 21. but 
8 H. 4. 16. 
contra 

See 78. D. & 

9 H. 4+ 2, 


— —_— — 


(a) See 14 H. 6. 8. A diverſity charged by them without any writ 
where one is impriſoned on a ſug- from the king; but it is otherwils if 
geſtion without writ, as by juſtices of they are impriſoned by writ. 
feace, magiſtrate of a town, or lord (5b) See accordant 8 Ed. 4. 16. 4. 
of a vill or manor, on the ſtatute of 12 Ed. 4. 4. cor. SH 4. 21. 6. 


Labourers, Cc. there may be diſ- 


ed 
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4 according to the ciſtom of England, that we may hear 4 
more clamour thereupon for want of juſlice. Witneſs, &c. 
And upon that he ſhall have an alias and pluries, ang 
attachment, if need.be. But if he who apprebendeth the 
man do claim him as his villain, and the ſame be returned 
by the ſheriff upon the alias or the pluries, then the plain. 
tiff ſhall have another writ of p/uries to the ſheriff, thus: 
[ 67 I The ling to the ſheriff, Sc. IVhereas we have oftentimes 
commanded you, that jufily, &c. W. whom H. took, and taken, 
keeps, as it is ſaid, unleſs he was taken, &c. and be not reþlevi- 
ſable, or that you ſhould ſigniſy to us the cauſe wherefore, &e. 
and you have returned to us, that you went to the manor of the 
aforeſaid H. there to replevy the aforeſaid W. accor ding is thi 
tenor of our command aforeſaid ; but the aforeſaid H would nat 
permit delivery of the body of him the ſaid W. to be made, 
becauſe he aſſerted that the ſaid W. was his villain and fugitive 
of his manor aforeſaid, by elaiming right of villainage and ſer- 
vitude in the perſon of him the ſaid W. within the dominion of 
his manor, &c. we being unwilling that the aforeſaid W. if be 
be a freeman, ſhould be dgſtitute of the commen law by ſuch taking 
and claim, command yen, that if the aforeſaid W. find 
you ſufficient caution, &c. to be before us from the day of Saint 
Michael in ffftzen days, &c. to anſwer. the aforeſaid H. , 
&c. then cauſe him the ſaid W. in the mean time to be re- 
plevied according to the tenor of our commands, &c. And 
nevertheleſs, if the aforeſaid W. make you ſecure touching 
his claim, &c. then put by gages, &c. the aforeſaid H. thet be 
be before us on the aforeſaid day to anſwer the aforeſaid W. of 
the taking and claim aforeſaid : and have yen there the nant; 
of the pledges and this writ, &c. 
11 H. 4. 25. And in the ſame manner it ſhall be done in a bomire 
| replegiands : If the Gefendant claim the plaintiff 2s bis 
ward, then upon that returned at the pluries by the ſherif, 
the plaintiff ſhall have a ſpecial writ as aforeſaid, reciting 
that he holdeth the ſame land of the defendant by ſocage, 
and not by knights ſervice; commanding the ſheriff to 
deliver him, and to admit the defendant by pledges to 
appear at a certain day, as afore is ſaid, to anſwer unto 
the plaintiff, Oc. 


And (a 


A 


Writ de Homine replegiando. 


And if a man be. taken within the cinque ports, then 
he ſhall have a writ de homine replegianda, directed unto 
the conſtable of Dover, and unto the warden of the cinque 
ports, or his lieutenant, in the nature of an andita querela 
and the writ ſhall be, 

The king to his beloved, &c. conſtable of his caſile of Dover, 
tc. and ts the warden of his cinque parts, or his lieutenant, 
greeting : we command you, that having heard the complaint of 
A. whom B. took, and taken detaineth within the liberty of the 


*ports aforeſaid, as it is ſaid, and having called before you the 


parties aforeſaid, and having heard their reaſons on each ſide, you 
cauſe him the ſaid A. to be replevied, if be be repleviſable accord» 
ing to the law and cuflom of the ports aforeſaid unleſs he be taken 
by the ſpecial command of us or of our chief juſtice, &c. that we 
may hear no more clamour thereof fer want of juſtice, &. 
And if a man be taken by the officers of the foreſt, 


then he ſhall have a writ de homine replegiando unto the 


keeper of the ſoreſt, in ſuch form, viz. 

The king to his beloved and faithful W. of B. keeper of 
his foreſt on this ſide Trent, or his lieutenant in the forefl of S. 
we command you that if A. and B. taken and detained in the fo- 
reſt of S. for treſpaſs of ven:ſen by them done, as it is ſaid, whereof 
they are indifted, ſhall ( to wit ) each of them find you twelve 
baneft and lawful men of your bailiwict, who ſhall be main- 
prize, to have them before our juſtices (a) next in ere at the 
pleas of the foreſt in the county of N. when they ſhall come into 
theſe parts, to ſland to the right touching the treſpaſs aforeſaid; 
then in the mean time that you. deliver them the aforeſaid A. 
and B. in bail ta the aforeſaid twelve men, as is before ſaid, 
if according to the aſſiſe of the foreſt they ſhall be repleviſable : 
and have you there the names of _ twelve men _ this 
writ, Witneſs, &c. 

And if the warden will not bail him, he ſhall have an 
alias and pluries againſt the warden, directed unto the 
ſheriff, to attach him to anſwer before the king in his 
dench, and to ſhew wherefore he has not replevied him, &c. 
and in the fame writ it (ball be contained, that he call to 
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— 


(a) See int” rotÞ ordinationem anno 5 Ed. 2. of indictments of the forreſt. 


Fort. £ Q him 
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him the verderors, to deliver him who is ſo taken in the 

preſence of the verderors by good bail, and that the 

ſheriff do deliver the names of the bail unto the ſame 

verderors, to anſwer before the juſtices in the next eyre, 

1 And no man ſhall be taken or impriſoned for vert or 
Carth. 77, 78. veniſon, if he be not found in the manner, or indicted ; 
in which caſe he ſhall be ſet to bail by the warden er 

officio, otherwiſe by writ, as is aforeſaid, &c. 

For hunting in the king's chaſes, or in the chaſes of |) 

other men, he ought to be ſued at the common law ; and 

for the ſame a man ſhall not be taken and impriſoned, 

until he be convicted at the common law in an action 

there brought againſt him. But for hunting in parks, 

Sc. the party ſhall have an action within the year and day 

upon the ſtatute of . 1. cap. 20. But after the year 

and day the king ſhall have a ſuit. 

Replevin of a And if a man hath any park within the bounds of any | 
_ foreſt, which park is not incloſed according unto the 
aſſiſe of the foreſt, &c. then it ſhall be ſeized into the 

king's hands; and then the party ſhall have a ſpecial 

writ of replevin, to replevy a park out of the king's 

hands: and the writ is ſuch ; ; 

The king to his beloved and faithful W. of B. 8 &e, 

or to his lieutenant in the foręſt of S greeting : Ve command 

you that you cauſe te be replevied the park of A. of B. and J. 

to the fame A. until the coming of the juſtices of the pleas of 

the fore in the county aforeſaid which is within the boun- 

daries of our foreſi aforeſaid, and which is ſeized into our 

band, becauſe it is not incloſed according to the afſiſe of the 

foreſt, as it is ſaid, if it be repleviſable according to the afſie 

of the forefl. Witneſs, &c. 

5 H.7.3.14H, In a homine replegiando the defendant claims the plaintiff p 
2 e for his villain, and the plaintiff pleads that he is free, and * 
ddt n e in the faith that the defendant hath taken his goods, and prays 
| wg 8 that he may gage deliverance, c. for which the deſendant 
ard 11 EG. 4 4. doth gage deliverance. But the plaintiff ſhall not find 
5 1 furetirs that he ſhall re- deliver the goods, &c. if he be 
| found villain. Dd vide M. 6 Ed. 4. 8. 
But in a homine replegiando, if the defendant claim the 6 


plaiatiff as his villain, the plaintiff ought to find ſureties 
60 


* 


villain. 


priſon, &c. 
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to deliver his body to the defendant, if be be found his 

| Dued vide P. 31 Ed. 3. 

In a homine replig the plaintiff was bound in a recog- 
nizance in a certain ſum of money unto the defendant's 
uſe, that he would ſue him cum effefu ; and if the writ be 
abated for any cauſe, yet he ought to ſue another writ for 
that taking, Sc. otherwiſe he ſhall forfeit that recogni- 
zance, as it appeareth. H. 8. H. 4. 
If a man ſue a homine repleg', and the defendant claim 
the plaintiff for his villain, if the ſheriff return the ſame 
upon the alias, or upon the pluries, in the king's bench 
or common pleas, where the writ is returnable; then 
upon ſurities found in court where the writ is returned 
by the plaintiff to yield his body, &c. he ſhall have a ſpe- 
cial writ unto the ſheriff to deliver the plaintiff ofit' of 
But by the regiſter he ſhall, have a ſpecial 

writ unto the ſheriff to take ſureties of the plaintiff, and' 

to ſue with effect, and to yield his body, if, &c. 

uſage at this day is, that he find ſureties in court, c. and 

not to award a writ unto the ſheriff to take ſureties. 

uod vide MH. 8 H. 4. 3. 

And in a homine repleg', if the ſheriff return that the defen- 
dant hath eſloined the plaintiff 's body, ſo that he cannot 
deliver him; then the plaintiff ſhall have a capias in wi- 
thernam to take the defendant's body, and to keep the ſame 


quouſque, Sc. (a) whether he be a peer of the realm, or 
other common perſon. 


But the 


And if the ſheriff return non of 


inventys in this capias in withernam of the body, then the 
plaintiff ſhall have a capias in withernam againſt the defen- 


dant's goods, &c. Quod vide MH. 11 H. 4. in title of 4 
Withernam. 


* 
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his Rep. fo, 18. 


— 


the realm on a reſcous, returned 


* 


"I 


9 0 A capias lies againſt a peereſs made by the baron. 1 H. 5. 14. 4. 


— 


** 


(3) Writ de replegiare de Averiis. 


F a man take more live cattle than one beaſt, then D 


the writ is ſuch: 
Plow. 223. 4. 


The ting, &c, Me command you, that juſtly and without 


delay you cauſe to be replevied (a) the caitle of B. which D. 


() Note ; A replevin is viſcontiel 
by reaſon of this clauſe, et peſtea eam 
inde jufte deduci fac'. But by the plu- 
ries, without queſtion the ſheriff 's 
power to proceed in the county court 
is determined; as was clearly held by 
all. If the ſheriff does not execute 
the writ, but returgs clengata, it was 
doubted if the ſheriff ſhall execute the 
writ, by reaſon the words (wc ig t) 
are conditionals, 2 H. 7. 5 

Nete ; on the pluries the parties have 
no day in court, but only the ſnheriff; 
yet he may return pledges on the u- 
ries, or on the replevin it it be found; 
and yet the plaintiff may come at the 
return of the pluries, and take iſſue 
on the cauſe returned by the ſheriff, 
ſo as to intitle himſelf to damages 
againſt the ſheriff, and the king to a 
fine for his contempt. But if at the 
return of the pluries, the plaintiff, 
and alſo the defendant appear, they 
may plead, c. and alſo (by Aſbton) 
if the defendant appears, he may 
compel the plaintiff te count (im/az- 
ter) although they. have no day in 
court, and by the ſame reaſon may 
cauſe the plaintiff to be called upon a 
non-ſuit. See 22 H. 6. 21. Brom- 
Peet's Caſe. 2 H. 7. 5. But the 
defendant without doubt is not com- 
pellable to come in at the day of the 
Mluries, but if he does, he may plead 
with the plaintiff, and the plaintiff 
may find pledges in court inſtantly. 
See R. Entr. 560. b. where the plain- 
tiff at the day of the return of the 
pluries (if the writ be executed) may 


have an attachment againſt the de- 


— * — 


fendant ad reſpond” de jlacito quare cepit 
averia, c. R. Entr. 570. or if the 
ſheritf returns clongatu, then the plain- 
tiff ſhall have a withernam whiere- 
in is alſo contained an attachment 
againſt the defendant; and by the 
<ithernam day is given to both par- 
ties, fo that if the withernam be re- 
turned re, then the defendant at 
tne day may compel the plaintiff to 
count; but otherwiſe it is, if the vi- 
thernam be not returned ſerved, be- 
cauſe then the parties have no day in 
court but by the roll, and therefore 
the plaintiff cannot be non-ſuit, but 
may count. 22 Hl. 9 22. by Newton. 

A non-ſuit was in replevy, where 
the plaintiff did not find pledges; 
but if the plaintiff bas found pledges 
and the ſheriff on the attachment in 
the cer returns that the defen- 
dant nihil, yet it ſeems he may come 
in by a day on the roll, and the plain- 
tiff ſhall be called; and if he be non- 
ſuited, a ſpecial writ of delivery on 
the withernam ſhall be granted to 
the defendant, and a return of the 
beaſts; notwithſtanding the return of 
the ſherif, if in truth the ſheriff had 
made deliverance of them to the 
plaintift or not, and ſo force the plain- 
tiff to a ſecond deli veramcc. Dyer 189. 
Puczre if the writ of ſecond deliver- 
ance be not taken away by a late ſta- 
cute. 

(a) And he may count of ſeveral 
takings, part at one day and place, 
and part at another day and place. 
29 Ed. 3. 23. adjudged. 


took 
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wot and unjuſ/ly detains, as it is ſaid, and afterwards there- 
upon cauſe him juſily to be removed, that we may hear no 
more clamour thereupon for want of Juſtice, &c, 

But if he take but one live beaſt, then the writ 
ſhall be, | | 

The king, &c. Wie command you, that you cauſe to be re- 
plevied to B. his certain horſe, or his certain labouring beaſt, 
or bis ox, &c. ()). 

And if a man take a dead chattel, then the writ ſhall be, 
The ling, &c. Mie command you, &c. that you cauſe to be 
replevied to B. his goods and chattels. And in the count 
he ought to declare of divers things: but if he take but 
one thing which is a dead chattel, then the writ ſhall be, 

The king, &. Ie command you, &c. that you cauſe to 
be replevied to B. a certain net, or @ certain ſwarm of his bees, 
or a certain iron of his mill. And if the ſheriff doth no- 
thing upon ihis writ, then he ſhall have an alias repleg 
fac, &c. and in the ſame writ he may have this clauſe ; 
or ſignify to us the cauſe you would not or could not execute our 
command heretofore directed to you thereupon, &c. And then 
this writ ſhall be returned into the (c) king's bench or 
common pleas. And if he do not ſerve this writ, then 
he ſhall have a pluries returnable into the king's bench or 
into the common pleas, and in thepluries is al way this clauſe; 
vel cauſam nobis fignifices : but not in the alias repleg*, if not 
that the party will have it put in the writ. And the plaintiff 


68 


Dyer 229. 2. 


may ſue all theſe writs forth together, viz. the replevin, the 


alias and the p/uries, and deliver them unto the ſheriff all 
at one time, if he ſo ſee good. And if the ſheriff do 
not return the pluries, then the plaintiff may have an 


— 


(5) So it may be of a horſe, Cc. quære, whether treſpaſs 


— 


lies againſt 


and if the ſheriff make deliverance of the ſheriff for replevying a ſtranger's 
2 horſe to the defendant, he ſhall not beaſt, by the plaintiff's own ſhewing 
have treſpaſs, becauſe he might have or direction. Azkv. 119. per Jud. 
claimed property; but of a ſtranger's (cc) See Dyer 189. a return in chan- 
horſe not party to the writ, he may cery, and note by the pluries the 


have treſpaſs again{ the ſheriff, 14 H. power of the ſheriff is 
4+ 21. 21 Ed. 4. 16 & 54. And 11H. 4. 49. 


Q 3 


determined, 


attachment 
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attachment againſt the ſheriff (d) directed unto the coro- 
ners. - 


And it appeareth by the Regiſter, that if the ſheriff F 


return upon the replevin, ſicut alias or pluries, that he hath 
ſent unto the bailiff of the franchiſe, &c. who hath 
given him no anſwer, or that he will not make deliver. 
ance, &c. then the plaintiff ſnall have a gen omittas unto 
the ſheriff, that he enter into the franchiſe and make re- 
turn; and if the ſheriff do not, he ſhall have an lia 
nan omittas directed unto the ſheriff, and afterwards 
a pluries non omitt', Sc. But it ſeemeth that that return, 
That I commanded the bailiff of the liberty, &c. who gave me 
no anſwer, or the return, that the bailiff will not make 


deliverance of the cattle, are not good returns. For by 


the ſtatute of 1%. 1. cap. 17. in the end of the ſtatute 
it appeareth, that the ſheriff upon ſuch a return made to 
bim by his bailiff, ought preſently to enter into the fran- 
chiſe, and to make deliverance of the cattle taken : and 
ſo it appeareth the ſheriff may do by the ſtatute of Marlk- 
bridge, cap. 21. If a plea of withernam be in the county 
by plaint before the ſheriff, and the ſheriff ſend unto the 
- bailiff of the liberty to make deliverance, and the bailiff 
do nothing, that then the ſheriff ex cio may enter into 
the liberty without any writ directed unto him in that caſe. 
(a) And if the ſheriff upon the pluries return, that the 
aforeſaid B. took the cattle of the aforeſaid A. and bath driven 
them 


—— 
— 
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(d) See 44 AJ. 15. an attachment 
againſt the ſheriff to have a replevin 
directed to the coroners, and the 
ſheriff returns the attachment & eloy- 
gata for the beaſts; whereupon a 
difiringas againſt the ſheriff, with a 
coil hernam, iſſued, and he returns the 
Aiſtringas with a taking in withernam ; 
and now comes the plaintiff, and 
Prays a writ of deliverance of the 
beaſts taken in withernam; and the 
defendant comes and prays, that the 
plaintiff may gage deliverance of 


them, for that part of the beaſts fo 


taken were dead in pound, fc. and 
the reſidue he is ready to deliver; 
and becauſe he had not part (ready) 
at the day in court, the plaintiff was 
directed to ſue a writ to the coroners 
to deliver the firſt beaſts, and to at- 
tach the defendant to anſwer, and on 
the return thereof the plaintiff might 
plead, c. 

(a) If the ſheriff return that the 
bealts are incloſed in a park among 
ſavages, or incloſed in a caſtle, &. 
he ſhall be amerced, and another will 
of replevin ſhall be awarded; for he 

ought 
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them out of the county aforeſaid into the county of T. where- 
fore he could net replevy them to the ſaid A. Sc. or if the 
ſheriff return, that he ſent to the bailiff of the liberty of 
D. who hath return of writs, Cc. who gave him anſwer, 
| that the cattle are eſloined into. divers liberties, by reaſon 
whereof he cannot have a view of them, nor deliver the 
cattle ;* or if the ſheriff return, that he himſelf cannot 
have view of the cattle to deliver them; or if he return, 
that after the taking, &c. that the defendant hath efloined 
the cattle out of his bailiwick that he cannot deliver 
them; or if he return, that the defendant hath effoined 
them into unknown places, that he cannot have view 
of them to deliver them ; or if the ſheriff return, that 
he ſent unto the bailiff of the liberty, who anſwered him, 
that the defendant had impounded the cattle within the 
rectory of the church of C. for which cauſe he cannot 
deliver them, &c. Upon theſe returns made by the ſhe- 
riff, the plaintiff ſhall have a writ of withernam to take 


as many of the defendant's cattle, directed unto the ſhe- - 


riff; and the writ ſhall be ſuch : 

A The king to the ſheriff, &c. Whereas we have oftentimes 
commanded you, that juſtly, &. to A. his cattle, which B. 
Sc. detains, as it is ſaid, or ſhould ſignify to us the cauſe why 
you would net or couid not execute our command m9'e than 
once directed to you thereupon; and you have ſignifi 4 to us, 
that after the aforeſaid B. took the cattle of the f reſaid &. 


be drove the ſame through your county, and ſi om the county 


afare/aid into the county of C. wherefore you could not replevy 
them to the ſaid A. Wi. being willing to counter act the ma- 
lice of him the ſaid B. in this matter, do command you, that 
without delay you take in withernam the cattle of the aforeſaid 


ET 


Withernam, 


ought to have taken the reſſe cormitar?. See a replevin againſt him who 
8 H. 4. 18. for it was a den al. diſtrained for the king for fifteen 
On a pluries to the ſheriffs of Lon- ſhillings, 20 Ed. 3. Aworory 130. 


— 


din, they return the cuſtom of the 19 Ed. 2. Avowry 223. and note on 
city, that replevin ought to be made an exceſſive diſtreſs the plaintiff may 


in the ſheriff's court there, and not recover damage there. 
by the king's writ ; © non allocatur, Awowry 87. 

and an attachment was granted. Dyer EE 
„ In 


24 


11 K. 3. 


B. 
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B. in your bailiwick, and detain them until you can, according 
to the cuſtom of our realm, replevy to the ſaid A. his catt!; 
aforeſaid, according to the tenor of our ſaid commands hereto- 
fore directed to you, &c. 

And note, that in the writ of withernam the cauſe B 
which the ſheriff returned upon the pluries, Cc, ought 
to be put and rehearſed in the writ of withernam, as be. 
fore is ſaid. And if the ſheriff return upon the pluric;, 
that he hath ſent unto the bailiſF of the liberty, and that 
he anſwers him, that the beaſis are eſloined, Cc. then 
he ſhall have a withernam diteded unto the ſheriff, and 
the ſheriff ſhall ſend his bailiff into the liberty to ſue the 
withernam ; and if the bailiff do not execution, nor give 
anſwer unto the ſheriff of the precept directed unto him, 
then the plaintiff ſhall have a withernam directed unto 

- the ſheriff, with non omittas becauſe of any liberty, &c. but 
enter the ſame, &c. and to take the cattle in withernan, 
XC. 

(a) And it appeareth by the Regiſter, if a man ſue a C 
replevin in the county without writ, and the bailiff re- 
turn unto the ſheriff, that he cannot have view of the 
cattle to deliver them; then the ſheriff by inqueſt of 
office ought to inquire thereof : and if it be found by the 
jury, that the cattle are eſloined, &c. then the ſheritt in 

the county court may award a twithernam to take the 
defendant's cattle, And if the ſheriff will not award a 
withernam, then the plaintiff ſhall have a writ out of the 
chancery directed unto the ſheriff, rehearſing the whole 
matter, commanding him to award a withernam, Ec. 
And he may have an alias, and after a pluries and attach- 
ment againſt the ſheriff, if he will not execute the king's 
command, Ec, 

(5) And a man ſhall have a replevin of divers cattle Þ 
that are taken; as if a man take divers cows or ſheep, 


21 

8 5 

(a) See 30 Ed. 3. 23. By the (2) Where on the iſſue, that he PC 

uſage of the city of Nor/bampton, the did not take, and the ſpecial matter th 

frankpledge of the vill may make found, it ſhall be adjudged for the an 

deliverance in the abſence of the plaintiff, 18 EA. 3-47. See 12 Ld. ſh; 

bailiff. ; 4. 5. de; 
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and afterwards they have calves or lambs, the plaiatiſf 
ſhall have his replevin of them all, as well as of the cows 
and ſheep which were taken. 

E And the ſheriff, upon a complaint made unto him of 
taking the cattle, may command his bailiff by word to 
replevy them (e); and the ſame is as well as if the ſheriff 
had made his warrant to his bailiff to have replevied 
them; for it may be that the ſheriff nor his bailiff cannot 
write, or that they may want ſuch things wherewith they 
may write a warrant, Ec. | 

F And the lord ſhall have a replevin, if his villain's cattle 
are taken; and yet he had not property in them at the 
time of the taking, but now by his claim he hath, Ce. 
But it ſeemeth he ſhall not have damages for the taking 
of the cattle, but only for the detaining of them, if the 
ſame be found for him. (A. 6. 26. 42 Ed. 3. 28 
or_ 8. 

G (a) And if a man take cattle for damage feaſant, and 
the other tender amends, and he refuſe it, Sc. now if 
he ſue a replevin for the cattle, he ſhall recover damages 
only for the detaining of them, and not for the taking of 
them, for that the ſame was lawful, and-therefore-ncorc= 
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27, C. infra. 
V. 16 H. 7. 14. 
that a precept to 
the bailitf b; 
word is as good 
as dy writing. 


1 Inft. 145. b. 
33 Ed. 37 
Replevin 4 3+ 
9 H. 7. 22. 

14 H. 4. 4. 


—— — 


(c) He may command his bailiff 
on a plaint made to him, and this is 4. 
by the ſtatute of Marlevr. c. 21. and | 
there the ſheriff himſelf is judge. 
28 H. 6. Retorn de Fic. 17 Dyer 
245. But if the party (defendant) 
claums property, the ſheriff cannot 
in that caſe make replevin. 

See a replevin againſt executors of 
goods taken by the teſtator, 14 H. 4. 
29. 33 Ed. 3. Avowry 257.0/See a 
replevin of beaſts, Domus & eccle/icz 
capt” tempore preuecefforis, ꝙ H. 6. 


taking, the detamer 1s 


45 Ed. 3. 9. 


5. the fealty in court. 
| (a) See 27 Ed, 3. b. 45 Ed. Avowry 137. 
3. 9. But if the other had them in 
pound before amends tendred, it is 
then too late to tender the amends, 
and on the avowry the defendant 
ſhall have return till a new tea- 


der, and then the party may have 


3 


20 EA. 3. Auetory 123. 


9 X. cane 38 Face. 8. K... a hd Sena 
rr 2% Conmnred ff AE Ganeee boy Fi Crna, © MO Thr Go acl 
(hs $hudc a - 4 9 wad D Af 4952 2 = Sow /4 hem . By. 


't) This ct edi 9 6:16 rolling T perk 1. 42 Coli. 3. „% 
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detinue. 2ucre 13 H. 4. 17. 14 H. 
Aud if he tenders before the 
taking, the taking is tortious, 7 Ed. 
3. 8. and if immediately on the 


may recover damages for it, and no 
return ſhall be awarded to the lord. 


If the tenant tenders his fealty, 
and yet the lord diſtrains and avows 
for it, the tenant cannot plead the 
tender, without ſaying he is (till ready 
to perform it, and he ought to make 
See 3 Ed. 2. 
: If the tenant tenders 
his homage, and the lord refuſe, 
he cannot afterwards diſtrain for it, 
without a new demand and refuſal. 


ſo, and he 


turn 


IA 


* * 
. - - - \ L 
. | | 


and drive the cattle into another county, the party may 


Writ de replegiare de Averiis. 


* 


And if the lord diftrain his tenant's cattle wrongfully, x. 
and afterwards the cattle return back unto the tenant; 
yet the tenant. ſhall have a replevin againſt the lord for 
thoſe cattle, and ſhall recover damages for the wrongful 
diſtraining of them, becauſe he cannot have an action of 


treſpaſs againſt his lord for that diſtreſs: A 
bail or- but-againſt-a 


(%% And if a man do diſtrain cattle in one county, | 


ſue a replevin in which of the counties he will, but. pot 
in both the counties. Seen -H &c. 

And if the cattle of a feme ſole be taken, and after. 4 
wards ſhe marry a huſband, the huſband alone may haye 
a replevin. Qued vide Trin. 33 Ed. 3. See 33 Ed. 3. 
pl. 43. Bro. Bar. & Fem. 85. contr. 

(c) And in a replevin, if the plaintiff do declare, that L 
the defendant yet hath and detaineth the cattle, and the 
defendant appear, and afterwards make default; the 
plaintiff ſhall have judgment to recovei all in damages, 
as well the value of the cattle, as damages for the taking 
of them, and his coſts. MH. 8 H. 8. Rot. 108. See 


Eater +450: 


— — 


(3) See where feplevin does not 
lie in this caſe, but he is put to his 
writ on the ſtatute, and therefore the 
_ writ to the ſheriff of the county 
where the beaſts were taken was 
abated. Temp. Ed. 1. Avowry 194. 
"10g: Fofl. 84. P. See 19 f. 
6. 34 21 H. 6. ——, 11 H. 4. 
10. 42 Ed 3. 
(cc) So if the defendant claims pro- 
perty, or ſays that he did not take, 
c. If in the mean time the beaſts 
die, or are ſold, ſo that he cannot 


have a return, he may recover all in 
damages, if it be found for him, 
7 H. 4. 18. the Cefendant claimed 
property in C. B. and they are 2t 
iſſue, and it was found for the plain- 
tiff, it ſeems be ſhall recover the va- 
lue of the thing taken, and his da- 
mages. 11 H 4. 10. If the de · 


fendant makes conuſance and avows, 


and after day given over makes de- 
fault, the plaintiff ſhall recover his 
damages by taxation of the court. 
14 H. 4. 2. 


Writ de Pone de remover le Plea. 


M OTE, That if a replevin be ſued by writ out of 


the chancery, then if the plaintiff or defendant 


mon pleas or king's bench, he ought to ſue a writ out 
of the chancery, which is called a pone; and the writ 
ſhall be ſuch : 

The king to the ſheriff of Lincoln. At the petition of the 
plaintiff put before aur juſtices at Weſtminſter ſuch a day, 


will remove that plaint out of the county into the com- 


the plea which is in your county by our writ between A. and 


B. of the cattle of him the ſaid A. taken and unjuſtly detained, 


as it is ſaid, and ſummon by good ſummoners the aforeſaid B. 


| that be be then there to anſwer the aforeſaid A. thereupon : 


and have you there the ſummoners, and this writ. 
And if the writ of pane ſhall be removed into the king's 


bench, then the writ is ſuch: 


The king, &c. Mt the petition of the plaintiff put befere 
us, whereſoever we ſh:l! then be in England, the plea, &c. 

(a) And this writ is ſued for the plaintiff without 
putting any cauſe in the writ of the removement, Ce. 


(a) Pore (at the defendant's uit) 
loquelam gue eft in com tub int” A. & 
B. de averiis ipfius A. capt”, fc. and 
lays prefato B. where it ſhould be 
real A. Ralob came for 4. the 


plaintiff in the replevin, and prayed 


damages, becauſe otherwiſe he had 
no remedy ;z for the gone is abateable, 
and lo held the court, being without 
warrant; and yet it ſhall not be re- 
manded becauſe boch are the king's 
courts, and a new pore does not lie in 
this caſe, becauſe the plaint ſhall 
ltand, Martyn, Baker and Pajlon 
contra, I hat a pore or recodari is 
only to remove the plaint, ſo that 
when the plaint is removed, the pone 
or recordari is determined, and the 
court ſhall hold plea on the plaint, 
and not on the writ of recordari, fo 


that the pledges firſi found ſtill re- 
main, and the pore or recordari (hall 
never abate: and ſor that the court 
in this caſe is ſeiſed of the plaint, 
but the plaintiff has no day; the 
court hall make a ſpecial writ to the 
ſheriff, to warn the plaintiff to pur- 
ſue his plaint. Er fi: fam ful, . 
3 H. 6. 2. A plaint is well re⸗ 
moved, although the pore bears date 
before the plaint entered. 1 K. 3. 
4. So if the plaint be removed by 
certiorari, where it ought to be by peu 
or recordari. See 7 Ed. 4. 23. 80 
if one plaint 1s removed where an- 
other ougat to have been, ibid. or 
where there is a variance between 


the plaint and the writ. 6 Ed. 3. 


55. 8 Ed. 3. 71. See 13 Ed. 1. 
Admcaſurement 17. 
But 


Poft. 119. 


The fame holds 
in the writ of 
recordari. 

Iafra 70. B. 


Writ de Pone de n le Plea. 


But if the defendant will remove the plea in the county 4 
upon a replevin ſued by writ, then he ought to put an 
evident cauſe in (5) the writ after the zeffe of the writ, 
and the form of the writ is ſuch: 

The king to the fhertff, &c. Put before our juſtices at 
Weſtminſter ſuch a day, the plea which is in your count; by 
our torit between A. and B. of the cattle of bim the ſaid A, 
taken and unjuſtly detained, as it is ſaid, and tell the aſire. 

faid A. that he may be there if he will, to proſecute his plea there. 
upon againſt the aforeſaid B. And have you there this writ 
and the other writ : Witneſs, &c. And becauſe the aſort. 
faid B. took the cattle aforeſaid within his fee for cuſtun; 
and ſervices due to him, as it is ſaid, if the cauſe be tru, 


and the aforeſaid B. require it, let execution of this writ ie 


done, otherwiſe, not. And he (a) may ſhew divers other 
cauſes : becauſe the aforeſaid B. and C. took the cattle ufore. 
ſaid in the fee of him the ſaid B. for cuſtoms, &c. let exe- 
cution be done, &c. as above. Or thus: Becauſe A. tl; 
clerk of D. ſheriff of the county aforeſaid, who frequently in 
the abſence of the ſheriff of the county holds the pleas of ibe 
fame county, is the kinſman of the aforeſaid A. for which the 
fame ſheriff favours him the ſaid A. in the plea afo' eſaid, a; 
it is ſaid, let execution be done, &c. as above. 

And he may ſhew any cauſe which induceth any favour 
that the ſheriff doth or is like to do unto the plaintiff. 
Or thus: Pecauje the aforeſaid B. claims the afort/aid A. 
to be his villain, and for that reaſen aſſerts the catt.'; afare- 
ſaid to be his own, for which that plea ought nt to be brought 
in the county, as it is ſaid, let execution be done, &c. 3s 
above. 

And if a replevin be ſued by writ in any other lord's 
court than in the king's court, then the plaint cannot 
be removed before the juſtices by the plaintiff, nor by the 


— 


() But the cauſe may be traverſ- 7 H. 6. 32. and notwithſtanding 
able, for that both are the king's the ſaid cauſes, the detendant may 
courts. ide the note ſupra & t. avow for damage-teaſant. 10 Ed. 2. 


119, G. 


Avowry 213. 515. 20 Ed. 3. At 


(a) Per Rolph, the ſheriff cannot 150. 
return that the cauſe is not true, 


de · 


* 


Writ de Pone de remover le Plea. 


defendant, without putting cauſe in the writ; and the 
writ is, At the petition of the plaintiff put the plea which is 
in your county by our writ between R. and the abbot of W. 
and I. of a certain botſe of him the ſaid R. taken and unjuſtly 
detained, as it is ſaid; and ſummon by good ſummoners the 
eforeſaid abbot and I. that they be then there to anſwer the 
aforeſai1 R. thereupen : and have yon there this writ and the 
other writ: IV, ineſs, &. Vecauſe the aforeſaid abbot is 
ld of the court in C. whercin that piea dependeth by return 
if our writ, 1 b which the ſame R. cannot obtain juſtice in the 
plea aforeſaid in the ſame court 2 the aforeſaid abbot and 
I. as it is ſaid. 

And if the plea be removed at the ſuit of the plaintiff, 
then when he hath ſhewed cauſe in the end of the writ, 
he ſhall ſay afterwards in the ſame writ, By reaſon whereof 
the ſame complainant cannet obtain juſtice in his plea aforeſaid 
againſt the aforeſaid B. in the ſame court, as it is ſaid. 

And if the plea be removed at the ſuit of the deſendant, 
then after cauſe ſhewed in the writ it ſhall be ſaid, For 
wh: the fame baiiiff favours him the ſaid A. in his plea 
afarefaid, as it is ſaid. Let execution be done, &c. as 
ove (6), 


* 


(5) See 21 H. 6. If the ſhall iſſue, and after that proceſs of 

- defendant outlawry. But if the plaint be re- 
by pone, at the day in bank the moved by pore or recordari by the 
plaintiff ſhall be called on a nonſuit; plaintiff, there if he makes default, 
and if he make default, a return it is a nonſuit if the defendant Por? 
ſhall be awarded and no proceſs; per Fad', and thereon iſſues a di- 
but if the plaintiff appears, and the Fringas, &c. and ſo proceſs of out- 


plaint be removed by 


defendant makes default, a diffringas lawry. 


Writ de Recordari *. 


6 H. 4 1. 

6 Ed 6. 

Plow. 74 

1 pprere h by 
the Regiſter 

6 & 7. Br. 
Cu de remover 
Plea 36. that by 
rec: rr pleas 
ſha'l be removed 
extra Durbam & 
Ceſtriam : yet 
theſe are courts 
of record. 


otherwiſe not. 


HEN the plaint is in the county, and the te. 
plevin ſued there without writ+; then if the 
plaintiff or defendant will remove that plaint, he ought 
to ſue a writ of recordari out of the chancery directed unto 
the ſheriff; and the writ ſhall be ſuch : 

(a) The king to the ſheriff of Lincolnſhire, greeting : V 
command you, that in your full county you cauſe to be record 
the plaint which is in the ſame. county without our writ, z. 
tween A. and B. of the cattle of him the ſaid A. taken and 
unjuſtly detained, as it is ſaid, and have that record befor, 
our juſtices at Weſtminſter /uch a day, &c. under your ſeal 
and under the ſeals of four lawful knights of the ſame count 
of them who were preſent at that record, and prefix the ſame 
day to the parties 4, that they be then there to proceed in that 
plea as it ſhall be jufl And have you there the names of thi 
afor eſaid four knights and this writ : Witneſi, &c. Let exe 
cution of this writ be done, if the aforeſaid A. requires it, ani 


p 


hs This writ, as well as the pone, 
is to remove plaints out of inferior 
courts, or out of liberties. , /rfra 
73. C. 


+ If by writ, the proceeding is 


by pore. Cupra. | 

Ty See Ho z. zr. Where 
beaſts were taken in D. in the county 
of Berks, which was within the pre- 
cinct of the honour of Walling ford, 
where the plaintiff had deliverance 
without writ; and the defendant 
ſued a recordari to the ſlicriff of Berks 
guad diftrinxerit in feodo, c. and at 
the day the plaintiff came, but the 
defendant made default. And it was 
adjudged, (1.) That the plaint was 
well removed, although the taking 
was in another county. (2.) That 
proceſs of outlawry does ,not lie in 


this caſe on the defendant's default, 
as it does in replevin. (3) That 
yet, if he comes in by procets of out- 
lawry, he fhall be forced to anſwer. 
(4.) That he may avow for damage- 
feaſant, notwithſtanding the ſpetia 
cauſe alhgned. Note; "The bealts 
here were driven into the county of 
Berks. Dyer 168. 

| Note; The words (ut dicitur are 


to be in the writ when brought by 2 plea 
common perſon only, and not when of a1 
brought by the king. 38 £4. 3. ver(; 
3 king 

t This writ is a ſummons to both 20 
parties, and if plaintiff do not ap. ud. 
pear on the day, defendant is entitled the | 
to ſign judgment of non pro, and to cura 
have his coſts. 1 Term Rip. X. B. 4+ 14 
37 3» 5 dient 


And 


Writ de Recordari. 


And thereby it appeareth that the plaintiff may remove 
the (ö) plaint by recordari, without any cauſe put in the 
writ; but the defendant cannot remove the plaint by a 
recrdari without ſhewing cauſe in the writ, as before is 

(aid upon the pone. And the cauſes for the defendant 

ought to be ſuch; Becauſe the aforeſaid B. in pleading 

affirms, that he himſelf took the cattle aforeſaid in his ſeparate 
foil, as in his damage there, in which ſoil the aforeſaid A. 
claims to have common of paſture, as it is ſaid, which plaint, 
for that it toucheth the freehold (as is aforeſaid) in the ſame 
county, ought not, according to the law and cuſtom of our hing- 
am, to be pleaded without our writ : let execution of this 
writ be done, if the cauſe be true, and the aforeſaid A. re- 
quires this. | 
And if a replevy be ſued by plaint in the court of any 
other lord, than in the county court before the ſheriff, 
then the recordari which is ſued by the plaintiff or de- 
ſendant ſhall be directed unto the ſheriff; and the writ 
ſhall be ſuch : | 

The king to the ſheriff of Lincolnſhire, greeting: V. 
command you, that taking with you four diſcreet and lawful 
ght of your county, you go in your own perſon to the court 
of W. of C. and in that full court you cauſe to be recorded the 
plaint which is in the ſame court without our writ between, 
&c. and have that record under your ſeal and the ſeals (a) of 
frur lawful men of the ſame court who were preſent at that 
record, &c. and to the parties, &c. as above. Becauſe the 10 Ed. 1. . 
ofareſaid A. is the batliff of the aforeſaid W. of C. of «his 
ut aforeſaid, and holds the pleas of the ſame court, and 
eught not to be a judge in his own cauſe. 


27H. 6. 4. 


Bro. Court 
Baron 22. 

Intra 119, K. 
125. F. 


—— 


IT — ___ 


— — 


(5) If the cauſe be removed by 
plea oat of the lord's court (it ſeems 
of ancient demeſne) the cau/e is tra- 
verſable ; cont: a, if it be out of che 
king's court. 12 H. 4. 12. and 31 
Ed. 3. Fitz. Cauſe de remover 10. 
and though there be no cauſe, yet 
the parol ſhall not be remanded ; 
ra, if in ancient demeſne. 12 H. 
4 14. For on a recurdari out of an- 
dent demeſue, the plea ariſes wholly 


on the cauſe, and therefore the plain- 
tiff may be nonſuit in ſuch recordart ; 
but if it be out of any other court, 
the plea ariſes upon the mere matter, 
and therefore the plaintiff cannot be 
nonſuited there. Aclw. 115. 

(a) And Note; A record not being 
received at the 4:fringas ./eQatores by 
attorney, was afterwards received by 
the ſuitors on a-writ'out of chaucery. 
29 £4. 3. 66. 


70 
Quære Plow, 74. 


Another | 
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L240 3 
9 H. 6. 58. 
If a recordari 
iſſue to a court 
of record to re- 
move a ples, al- 
though by that 
the record be te- 
moved, it is void, 
it it be not to ie- 
move indidt- 
men's. 
3 H. 6. 30. 
Br, Cauſe ce te- 
mover plea 37. 
2 Hl. 8. 5. 
But if conuſans 
be demanded), #1! 
the record in 
bank ſhall be ia 
the franchiſe. 
0 H. o. 53. 
Oyer and term. 
ner (ha!l not be 
removed by te- 
cordari by Ba- 
dington. 
1 R. 3. 4. ace. 
Vioe 5 Ex. ©. 
fo. 91. 
34 H. 6. 27. 
Aſhton cont', 
upon a fine re- 
moved; and 
22 H. 6. 7. 


3· 42. 


declare anew, Ec. 


Writ de Recordari. 


Another recordari thus: You go to our wapentake of H. 
or thus, To our hundred of I. or thus, To our tithing of L. 
and in that full wapentakte; or thus, In that full hundred ; 
or thus, In that full titbing, &c. and he may ſhew other 
cauſes, as the caſe requireth. And if the recordar; be 
returnable in the common pleas, and at the day of the 
return the ſheriff return it * tarde; now the party that 
ſued that recerdari ſhall have a ficut alias recordari out of 
the common pleas directed unto the ſheriff, Sc. 10 E. 


(2) And if the plea be diſcontinued in the county, 
yet the plaintiff or defendant may remove the plaint into 
the common pleas or king's bench by recordari, Es. 
and it ſhall be good, and he ſhall declare upon the ſame; 
and the court ſhall hold plea upon the ſame plaint; for 
if the plaint be (c) continued in the county, and iſſue 
joined upon it, yet nothing ſhall be removed but only 
the plaint; and in the common plezs the plaintiff may 


And in a recordari to remove a record out of ancient! 
demeſne the writ ſhall ſay, plaint and proceſs, and not 
record; quod vide 39 II. 6. by all the juſtices; yet the 


form of the regiſter in the record, as before is ſaid, is, 


And have that record. 


If a record be removed out of a court of record by a 
recordar; facias, it cometh in without warrant, and the 
() court thall not hold plea thereof. But if a record 


cometh 


—_— 


—— 


(5) See accordant 3 H. 6. zo. and 
the like in a pore. 13 Ed. 3. Re- 
plevin 37. 14 Ed. 3. F. Brief 2-8. 

(c) And therefore if the defen- 
Cant be named without any addition 
in the plaint, he ſhall have no addi- 
tion in the recordari, though proceſs 
of outlawry lies thereon. 2 H. 5. 6. 
680 H. 6. 30. accordant) adjudged. 
For the plea here is not held on a 
writ (but a plaint only) and ſo not 
within the intent of the ſtatute. 

Nute; A capias lies on a default in 
a genc for the plaintiff in @ replevin 


by plaint, but not on a default upon 
a juſt;cics. 3 6. 54. See 14 H. 
6. 21. Vet if a withernam be award- 
ed in a county, the plaintiff ſhall 
gage deliverance here. And a rech- 
dari makes the court judge of the 
whole matter. 21 H. 6. 40. See 
39 H. 6. Recordari 5. 20 Ed. 3. 
KReeordari 10, 20. 

(*) See 9 H. 6. 58, 59, accor— 
dant (fed 34 H. 6. 42, contra) where 
by a recordari the record was removed 
by the ſheriff out of the chancellor © 


Carterbury's court ; but it 15 _ 
; al 


| Recaption, 


cometh in court without a warrant, the party may ſue a 
writ directed unto the juſtices, that they proceed upon 


D that record quod coram vobis reſidet. If the recordari facias 


bear date before the plaint were entered in the county, 
yet the record is well removed, becauſe that both courts 
are courts of record, But if the record be removed out 
of the court of any other lord by ſuch writ which beareth 
date before the entry of the plaint, it is not good. 


Recaption. 


E A Writ of (a) recaption lieth where a man difirain- 


eth for rent or ſervice, or other things, and after- 
wards, pendent the plea, he who diſtrained doth diſtrain 
again for the ſame rent or ſervice, or otner thing, the 
beaſts of the party whom he had before diſtrained upon; 
then he who is ſo diſtrained ſhall have this writ, and 
ſhall recover damages for the ſecond diſtreſs taken; 
and he who took the diſtreſs ſhall be fined for the wrong, 
although the firſt diſtreſs were lawfully taken, and al- 
though that the rent or ſervices for which he diſtraineth 
were arrear, Cc. becauſe by the firſt diſtreſs he ſhall 
have return of the things taken, until he hath the rent 
or ſervices for which he diſtrained. But for damage- 
feaſant in his lands, a man may diſtrain the beaſts of any 


47 Ed. 3. 7. 
Finchd. cont. 


* 


ſaid that the court of Can!” might 


have refuſed to obcy the writ, for 
being a court of record by com- 
miſſion, the plea ought not to be re- 
moved by a recordari, but by a corpus 
cum cauſa, or a certiorari. And it 
was held, that ſeeing the plea was 
held in this court without warrant, 
the whole proceedings were void, 
and therefore the court could not 
remand it; for the record was never 
brought in here, but always remain- 
ed at Cant”, and fo all was diſcon- 
nue J. Yet ſee the Regiſter, page 
6, 7. A recordari on a foreign 
voucher out of Chefter. A recoraari 
Vor. I. 


was to remove a plaint in curia neſtra, 
where it was zu cir” reading Mar; 
and ruled that the plaint was not 
removed. Trin. 3 Eliz. Mo. 78. 
130. See alſo Nat. Br. 12. 12 H. 
4- iz. 7 E4.4. 2% 1K 44 

(a) Notre 11 H. 6. 14. If the 
plaintiff 1n a recaption be nonſuit, 
the defendant ſhall have a return (of 
the beaſts, Sc.) and therefore in 
this caſe the plaintiff's own counſel 
alledged death of the plaintiff, after 
the laſt continuance, in order to 
abate the writ, and ſo to prevent a 
nonſuit. 11 Hf. 6. 14. 


R man 
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man which he finds upon the land during the damage, 
ſo often as he ſhall find them ſo doing, becauſe he 
diſtraineth them every time for a new treſpaſs and new 
wrong done in his land. Tamen guære. 

And if the lord diſtrain for rent or ſervices behind, F 
and afterwards, pendent the plea, the lord command his 
ſervant to diſtrain for the ſame rent or ſervice, by reaſon 

| whereof the ſervant or bailiff do diſtrain again; the te. 
nant ſhall have a writ of recaption againſt the lord for 
the ſame diſtreſs. 

And ſo it ſeemeth, if the lord diſtrain his tenant for 
rent or ſervice, and afterwards the ſervant or bailiff do 
diſtrain the tenant again for the ſame rent or ſervice, \ 
and the lord do agree unto that diſtreſs, by joining in 
aid prayer of the ſervant or bailiff, the tenant ſhall have 
a writ of recaption againſt the lord. But if the lord 
diſtrain for rent or ſervice, and afterwards the lord's 
bailiff diſtrain the ſame tenant for the ſame rent or ſer- 
vice, pending the plex the tenant ſhall not have a re- 
caption againſt the lord; nor againſt the bailiff, although 
the bailiff make conuſance in the right of the lord, Ec. 
For it may be that the lord had not notice of that 
diſtreſs, or that the bailiff had not notice of that diſtreſs 
which the lord took . for the ſame rent or ſer- 
vice. Tr of 

But it ſeemeth in hat caſe the tenant may have an G 
action of treſpaſs againſt the bailiff for the ſecond diſtreſs 
of his cattle for the ſame rent or ſervice for which the 
lord had diſtrained before. 10 Ed. 3. pl. 13. 

But if the lord diſtrain for rent or ſervices, and lt 
afterwards (pendent the plea) the lord diſtrain the 


i 
cattle of a ſtranger for the ſame rent, and not his cattle 
who was firſt diſtrained; he who is ſo diſtrained ſhall 

not have a writ of recaption, nor he who was firſt 
diſtrained. For it behoveth him who ſhall have this f 
writ of recaption, that he have his cattle firſt diſtrained 5 

| before for the ſame cauſe for which they were diſtrained : 
the ſecond time, 12 Ed. 2. p. 13. b 
But if a man diſtrain two men's cattle for rent or! - 


ſervice, and afterwards he diſtrain the cattle of one 
| of 


Recaption. 


of them again for the ſame rent or ſervice; now he ſhall 
have a recaption alone in his own name. 34 Ea. 2. 
12. fo : LINE il 

K F And if the lord diſirain the beaſts of a ſtranger for bel. 0. 
rent or ſervice, and afterwards (pendent the plea) the 
lord diſtrain the beaſts of the ſame ſtranger for the ſame 
rent or ſervice; the ſtranger ſhall have a recaption as 
well as the tenant, if the beaſts were taken at two ſeveral 
times. | | | 

L And if the writ of replevin be abated, then the writ 
of recaption ſhall abate, as it was judged in the time of 
king Ed. 1. 

M And if the lord diſtrain for rent arrear at a certain 

day his tenant's cattle, and he ſue a replevin, &c. and 

the lord avow for the rent, &c. and the tenant plead (a) 

hors de ſon fee ; if the lord (pendent that plea) diſtrain 

for rent behind at another day after, the tenant ſhall 


— 


tried by the firſt plea. But 0 
in the firſt replevy plead ri 


tenant 


| my 15 * 
L - X. 
key diſtreſs, 


Fe, or levi 4* 0 


22 


for the 
rent behind at a day after, If iMiory is 
there confeſſed, and the te recap- 
tion (5). | 
A And the tenant or he who iS ſhall have a 4 Ed. 3. 5. 


recaption before any avowry made, and may aver he 
diſtrained for the ſame cauſe (a). | 


— 


(a) In this caſe he ſhall not have 
advantage of the iſſue Bors de ſor fee, 
before that the iſſue be tried; and 
therefore he avers, that the firſt 
taking was (wholly) for the ſame 
rent. 28 Ed. 3. 29. per Cur'; yet 
ſee this point agreed with a diver- 
ſity, per a H. 4. 4. and 9 H. 
81. anf. See alſo 7 H. 4. 4. 
18 Ed. 2. | i 8 l 

(5) The defendant in replevin, 

fore the ſheriff, avows for rent, 
the plaint is removed by pone, and 
the defendant diſtrains for the ſame 


R 2 


cauſe, and a recaption was brought, 
though only a plaint of record; 
and 1t is there agreed, that a recap- 
tion lies before avowry made. g H. 


6. 1. 11 H. 6. 8. adjudged. 
(Auære 45 Ed. 3. 4) 

(a) And ſee 28 Ed. 3. 92. That 
where the lord in a replevin avows 
for one cauſe, and juſtifies the re- 
caption for another cauſe, the plain- 
tiff may aver that the firſt caption 
was made by him for the ſame cauſe 
(as the ſecond) See 45 Ed. 3. 4. 
32 Ed. 3. 8.5. 9 H. 6. 7. 


And 
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47 Ed. 3. 7. 


31 Ed. 3. 5. 


14 Ed. 3. 
—_ ph 7. 


8 


Recaption. 
And in a recaption | the defendant . ſhall not avow, B 
as he ſhall do in a replevin, but ſhall juſtify the taking, 


Se. as he ſhall do in an action of treſpaſs, for the plain- 
tiff ſhall recover damages only in the recaption for the 


(3) contempt that the defendant hath done agairſt che 


law, and not for the taking of the cattle, nor for the 
detaining of them. And in a recaption it is not ma- C 
terial whether the firſt diſtreſs be tartious or righful. 

And if a plaint be removed out of the county into the D 
common pleas by pone or recordari, and afterwards the 
plaintiff be nonſuit in the common pleas, before or zfier 
an avowry made, the lord after this nonſuit may diſtrain 
again for the ſame cauſe, and the tenant ſhall not have a 
recaption, becauſe there is not any plea depending; 
and yet the plaintiff may ſue a writ of (c) ſecond deliver. 
ance upon the ſame record. 

And if the lord diſtrain the cattle of the tenant and a 
ſtranger, which they have in common, for rent or ſervice, 
and afterwards (pendent the plea} the lord diſtrain the 
tenant's cattle only for the fame cauſe z the tenant ſhall 
have a recaption for thoſe cattle. But if the lord diſtrain 
the cattle of the tenant only for rent, &c. and afterwards 
(pendent the plea) the lord diftrain the cattle of the 
tenant and a ſtranger, which they hold in common, 
for the ſame cauſe; it ſeemeth that the tenant ſhall not 
have recaption for thoſe catile for the intereſt of the 
ſtranger. Duere. 

And if the lord diſtrain and the tenant ſue a replevin, 
which is removed into the common pleas, and the conu- 
ſance be demanded by the bailiff of the freehold, and 
granted, and afterwards the bailiff fail to do righ: unto 
the party; if he diſtrain again for the ſame cauſe, the 
tenant ſhall have a recaption, becauſe the lord ovght'to 
remove the plea into the common pleas again by re re- 
ſummons, Cc. | 


* 


CC —-— 


en 


(35) Note the defence; wiz. De- (e) Note; Second deliverance does 
fendit. vim & injuriam quando, c. not lie in a franchiſe which has 
& quirquid &f in_ contempt!” domini conuſance. 38 Ed. 3. 31. 


regis & qu mandatum. 29 Ed. 3. 28. 


And 


Recaption. 1 8 


G Anda recaption lieth where the lord difiraineth other Ant- 
cattle of the tenant than he firſt diſtrained, as well as if 
he had diſtrained the ſame cattle again, if it be for one 
and the ſame cauſe, as I conceive. And yet in 19 Ea. 
3. the iſſue was taken upon the property of the cattle, | 
as that they were other cattle of the plaintiff, c. | 
And a recaption lieth as well where the lord diſtraineth It muſt be be- 
| | | fore one of them. 
the tenant again for the ſame cauſe, where the plea is lafn 73. C. 
depending in the county before the ſheriff, as where the 
plea is depending before juſtices of record, 
4H And it the plea be depending in the county before 
the ſheriff, then the form of the writ of recaption 
is as follows, 
The king to the ſheriff, &. A. hath hhewed to 1, that 
whereas you had replevied to the ſame A. without our writ 
his cattle which B. took and unjuſtly detained, and had given 
day until at your next county, and had attached the aforeſaid 
B. to anſwer hereupon to the aforeſaid A. he the ſaid B. af- 
ter that attachment, again took the caitle of the aforgſaid A. 
upon the ſame «ccafien that he before too them, and detains 
them as before. And becauſe this is unjuſt, and manifeſtly (a) 
againſt our peace, we command you, that without delay yeu cauſe 
the caitle of the aforeſaid A. 10 be delivered, until the chief 
plea between them be determined. And if you fhall find that 
the aforeſaid B. again took the catile of the aforeſaid A. upon 
the ſame occaſion that he before took them, and detains them as 
before, then have the body of the aforeſaid B. before you and 
the keepers of the pleas of our crown at your next county. And 
if by your bailiffs by whom the cattle of the aforeſaid A. weve . 
replevied, and by other honeſt and lawful men of your county, he 
Houid be convifted of a ſecond taking for one and the ſame oc- 
caſſon, then ſo chaſliſe bim the ſaid B. by amercement, that 
that chaſliſement may made others afraid of offending in the 
like cafe. 
And if the plaint be in the county by writ of replevin 
pending before the ſheriff, then the writ is ſuch : 


— 


_— — _ 


(a) And norte; The writ ſhall be lord, but not i £& armis. See 9 
contra pacem gra, altho' againſt the H. 6. 1. 31 Ed, 3. Recapt. 5. 


R 3 : The 


29 Ed. 3. 28. 


723 


. 
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The king to the ſheriff of S. greeting : A. hath hewed unto 
us, that whereas he lateꝶy brought to you our writ of replevying 


to him his cattle which B. took and unjuſtly detains, and you 


Bave replevied thoſe cattle to him the ſaid A. and given to him 


day until at your next county, &c. as in the writ before, 


And if the plaint be removed out of the county by rec. 


dari, then the form of the writ of recaption ſhall be 
ſach : 

The king to the ſheriff, &c. A. bath ſhewed unto us, that 
whereas B. had taken and unjuſtly detained the cattle of the 
aforeſaid A. and you upon the complaint of him the ſaid A. 
as the cuſtom is, had replevied theſe cattle to the ſame A. and 
given to him day until at your next county, and had attached the 


aforeſaid B. to anſwer upon this to the aforeſaid A. and after. 


wards we commanded you, that you ſhould have the record of the 


' plaint aforeſaid before our juſtices at Weſtminſter ſuch a day 


laft paſt ; the ſame B. pending the plea before the ſaid j lic, 


| hath again taken the cattle aforeſaid, &c. as above. 


And if the plaint be removed out of the county by a 
pone into the common pleas, then the writ of recaption 
is ſuch: 

The king ta the ſheriff, &c. A hath ſhewed unto us, that 
whereas he had lately brought to you our writ of replevying to 
him his cattle which B. took and unjuſt detains, and you had 
replevied thoſe cattle to the ſame A. and given him day until at 
your next county, and you had attached the aforeſaid B. to 
anſwer upon this to the aforeſaid A. and afterwards we com- 
manded that plaint to be put before our juſtices at Weſtmin- 
ſter ſuch a day loft paſt; the ſame B. pending the plea befare 


the ſame juſtices, aga:n took the cattle of the aforeſaid A. upon 


the ſame occaſion which he before took them, and detains them 


as before, and doth not permit juſtice to be done, in contempt of 
our commands. And becauſe this is unjuſt and manifeſtly 


_ againſt our peace, we command you, that if the aforeſaid A. 


ſhall make you ſecure touching the proſecuting his claim, &c. 
then put by gages, &c. the aforeſaid B. that he be before our 
Juſtices aforeſaid to anſwer to us concer ning the contempt afare- 
ſaid, and to the aforeſaid A. of the treſpaſs aforeſaid: and 
have yon there the names of the pledges aud this writ, and 
cauſe thaſe cattle to be replevied 10 the fame A. IWiinis 


If 


* 
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If a man ſue a replevin by writ, and the ſheriff ſend 
unto the bailiff of the liberty to replevy the cattle, becauſe 
that the taking was within the liberty, and aſterwards the 
plaint is removed by pone into the common pleas, and af- 
terwards the lord, or the party who diſtrained before, di- 
ſtrain again for the ſame cauſe ; then he who is ſodiſtrain- 
ed ſhall have a writ of recaption, and the writ ſhell be 


ſuch: 


The ling to the ſheriff, &c. S. n de ants de 


4 whereas he lately brought to you our writ of replevying to him 


his ce tain ho1ſe which J. and A. have taken and'unjuſily de- 
tained, and the bailiffs of the liberty of the abbot of R. of C. 
{whom you made to have the return of our writ aforeſaid) 
replevied that horſe to the ſame S. and attached the aforeſaid 
A. and J to anſwer hereupon io the aforeſaid 8. and after- 
wards we commanded that plaint to be put before our juflices at 
Weſtminſter ſuch a day in the third year of our reign; the 
aforcqaid J. and A. have again taken the cattle of the afore- 
faid S. pending the plea aforeſaid before the bailffs of the afore- 
ſaid aboot of his court aforeſaid, before whom that plaint, ac- 
cording to the liberties granted to the ſame abbot by the N 
Juſtices, is returned to be pleaded, &c. as above. 


And if a lord hath a hundred or a wapentake, and hath 
power to hold plea de vetito namio, &c. and a man diſtrain- 
eth another there, for which he ſueth a replevin within 
the hundred, and pendent the plea there, the party who 
diſtrained before diſtrained the ſame man again for the 
ſame cauſe; then he who is ſo diſtrained ſhall have a 
writ of recaption in ſuch form, directed unto the ſheriff, 


The king to the ſheriff, &c. A. hath ſhewed unto us, that 
* whereas B. had taken and unjuſtly detained the cattle of the 


aforeſaid A. and the bailiff of M. N. upon the complaint 
of the ſaid A. (as the cuſtom is) had replevied thoſe cattle to 
the ſame A. and given to him day until at the next wapentake 


of their aforeſaid lard of N. and had attached the aforeſaid B. yk 


to anſwer to the aforeſaid A, upon this, and afierwards we 


commanded you, that having taken with you, &c. you ſhould 
go to the aforeſaid wapentake, and in full wapentake, & . 


without our writ between him the ſaid A. and the aforeſaid 
R 4 B. of 
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Jupra 72. G. 


39 Ed. 3. 36. 


3 Bl. Com. 148. 
2 Inſt. 141. 
Forteſc. Pref. to 


Rep. 18. Raym- by 
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B. of the aforeſaid cattle of bim the ſaid A. talen, &c. ond 
that record, &c. the ſame B. pending the plea, &c, on the 
fame occaſion on which they were firſt taken, &c. put, &c. as 
before in the writ of recaption. 


And now it appeareth by theſe writs of recaption, 
if a man be diſtrained, and he ſue a replevin by 
plaint before the ſheriff.ia the county, and afterwards 
hanging that plaint he is diſtrained again for the ſame 
cauſe, that he ſhall have a writ of recaption, which ſhall 


be directed to the ſheriff, and the ſheriff ſhall hold plea 


upon that writ of recaption. | 

But if a'man be diſtrained within any liberty, and 
he ſue a replevin there by plaint, or by writ, and pendent 
that plaint in the liberty be be diſtrained again for the ſame 
cauſe by the perſon who diſtrained before ; he ſha]! not 


have upon that diſtreſs a writ of recaption, becauſe the 


plaint is not pendent befare the ſheriff, nor before the 
juſtices, and the king will not direct the writ of recaption 


but unto the ſheriff. But if the plaint were removed by 


pone or recordari out of the liberty before the juſtices, then 
the party who was diſtrained ſhall have recaption, as well 
for the diſtreſs which was before the writ of pone or recor- 
dart, as if the re-taking had been after the pore or recor- 
dari ſued forth. 

And if a man be convicted before the ſheriff in a writ 


of recaption, Se. be ſhall be amerced, and render dama- 


ges unto the party for the contempt. But if he be con- 


victed before the juſtices in a writ of recaption, he ſhal] 


be fined, and not amerced, and alſo ſhall render damages 
were the party tor the contempt. 


Writ de Withernam. 


(HIS writ lieth where a man taketh the, (a) cattle F 


or goods of another | man, and the party ſueth a re- 


— 


(a) Note; 111 lies not on a ſu of. 11 K 6. 1. per Dig 
tioa only, that the bealls are EL. 


plevin 


Writ de Withernam. 


gleyin by writ, and an alias and plurics, and upon the plu- 
ries the ſheriff doth return, that the cattle or gaods, e. 


are eſloined, &c. by reaſon whereof he could not replevy 


them, c. then this writ of withernam ſhall iſſue () out 
of that court where the plures is returned, returnable in 


the king's bench, (6) or common-pleas : and the form of N 


the writ is ſuch: 

The king to the ſheriff of Lincolnſhire, greeting : Mbere- 
as we have many times commanded you that juſily, &c. to A. 
his cattle which B. &c. or ſignify the cauſe, &c. whereſore 
you would not or could not execute our command many times 
directed to you thereupon ;, and you have ſignified to us, that af 
ter the aforeſaid B. took the cattle of the aforeſaid A. in your 
county, be drove them out of the ſaid county into the caunty of 
B. whereby you could not replevy them to the ſame A. Ie 
bring willing to counteract? the malice of bim the ſaid B. in this 
behalf, command you, that you take the cattle of the aforeſaid 
B. in your bailnwick in withernam, and detain them (c) until 
you can, according to the law and cuflom of our kingdom, replevy 
to the ſame A. his cattle aforeſaid, according to the tenor of 
our commands aforeſaid before to you, &c. 

And in the writ of withernam he ought to rehearſe the 
cauſe which the ſheriff returneth for which he cannot re- 
plevy them ; as to ſay, 

And after the aforeſaid B. took thoſe cattle or beaſts he eſ- 
lained theſe cattle or beaſls, or that ox or horſe, out of your bai- 
lack, ſa that you could make no delivery thereof to the ſame 
A. as you have ſignified to us: we, &c. command you that 
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ä 


(5) But not out of chancery. M. clauſe inſerted in this writ. 


— —ͤ 


Et , the 


42, 43. Eliz, inter Grindal and Poun- 
dal, 1n C. B. and yet if elongata be 
returned on the alias, fc. into chan- 
cery then the withernam, ſhall iſſue 
out of chancery. 22 H. 6. 21. per 
Bron, | 

(c) It ſeems the defendant ſhall 
have a day in this writ, (if he comes 
in) by attachment, but not otherwiſe. 
See 7 H. 4. 27. 43 Ed. 3. 26. 35 
H. 6. 45. as if elongata be returned on 
the pluries replevin, then there is this 


plaintiff fecerit, Ic. tunc pone the de- 
fendant, c. ad reſpondend* tam domi- 
no regi de contemptu quam præ futo quer- 
enti de captione & injuſta detcntione ca- 
tallorum pr ediftor'. 2 Eliz. 180. For 
it ſeems there had not been any ſuch 
clauſe in the withernam, if it had been 
on a plaint in the county. Vide ibid. 
& 44 AJ. 15. But then the whole 
ought to be removed by the pore, and 
a ſpecial return thereof, wiz. quod nul. 
lum aliud breve eft, Oe. 8 

| MAS 1 
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without delay you take catile or brafls, &e. as the caſe is, in 


your bailiwick to the value of the cattle, & e. of the aforifaid 


A. in withernam, and 1. * until = can replevy 15 
the ſame A. &c. 

And there are very many cents that _ ſheriff may G 
return upon the pluries, wherefore he cannot repleyy 
them, ſeveral of which appear in the Regiſter, and may 
de there ſeen. 


And if the ſheriff return upon the pluries repler”, A 


that he hath ſent unto the bailiff of the liberty who hath 


return of writs, &c. and that the bailiff hath given an- 
fwer, that he cannot execute the writ, becauſe he cannot 
have a view of the cattle or goods which were taken; 
then the court in which ſuch return is made ſhall award 


a writ of withernam directed unto the ſheriff, and the 
heriff ſha}} thereupon make his precept unto the baiif 
of the liberty; and if the bailiff of the liberty doth not 


make a return thereof unto the ſheriff, then the ſherif 
hall return the whole matter in court, and thereupon tac 
court ſhalt award a writ of 40) withernam and a nm 


mit 


—— — ——ů—ů— 2 RO — — — 


—— — ˖ —— * — 


(a) Sce 11 H. 4. 10. In replevin 
a wwithernam was awarded againſt the 
defendant, after which the defendant 
claims property, and thereon iſſue 
taken, the plaintiff gages deliverance, 
and a writ iſſues to make deliver- 
ance ; the ſheriff returns elorgata, and 
fo a withernam was awarded againlt 
the plaintiff, and on sihi/ returned, a 
capiat iſſued; then the iſſue is found 
ſor the plaintiff, on which he has 
judgment; and then on a pluries re- 
turned, the defendant prayed, and 
had an exigent againſt the plaintiff; 
and by Tyrwhit, the defendant ſhall 
zecerer damages againſt the plaintiff 
for this detainer. 2acre 1 Co. 75. 

Note; The wiit of witherzxam is ad 
veſpond” domino regi de contempt” & parti 


de dame & injur'. R. Entr. 701. 
— 8 6. 47. Danby and Meyle. 
| fendant ſhall recover damages 


liverance. 


in withernam on elenyata returned, in 
a writ de return” habend” ; but others 
contra. See Dycr 41. It the plaintif 
be non- ſuit, he may have a ſecond 
dehverance in/tanter, and it ſhalt be 
a Juperſedeas to the retern” habend; an. 
if a re!orn' habeud be ſued alter a ſe- 
cond deliverance granted, the ſheriſi 
ought not to execute the ſecond de. 
Note ; "This prevents the 
miſchief of a witberzam againſt the 


plaigtiff. 


N. B. A. brings replevin again 
B. and has deliverance, and is after- 
wards non-ſuited, and a return award. 
ed, and becauſe an el/ougata was le- 
dune B. had the beaſts of 4. in 
We ; in this caſe though the 
plea was in the county, the replevin 
is made in C. B. and the ſecond 
deliverance ſhall not be of the beat 


delivered in cvitbernam, but of by 
tat 


Writ de Withernam. 


| *enijiar with the ſame : and the form of the writ ſhall be 
ſuch : . 
The king to the ſperiff of B. greeting: Whereas tus baue 
many times commanded you,  &c. (until) or could not execute 
our command many times directed to you thereupon, and R. of 
C. bailiff of the liberty of Saint Walric, whom you have 


he could not do execution of that writ, becauſe he could not have 
a view of the cattle aforeſaid, as you have ſignified to us ; 
wherefore we commanded you, that without delay you ſhould take 
the cattle of the aforeſaid B. in your bailtwick in withernam, 
and detain them until you could replevy to the ſame A. his 
cattle, &c. according to the tenor of our commands, &c. there- 
upon to you directed, or ſhould ſignify to us the cauſe, &c. why 
you could not, &c. and you have returned to us, that the ſame R. 
bailiff of the liberty aforeſaid, whom you have made to have the 
return, & e. hath given you na anſwer thereupon. We command 
y:u, that you do not omit becauſe of the liberty aforeſaid, but 
that you enter into it, and take, &c. in withernam, until, &c. 
according to, &c. before to you, &c. Witneſs, &c. 

B And if a man diſtrain any man's cattle, and he ſue a re- 
plevin by plaint made unto the ſheriff, for which the 
ſheriff makes a precept unto the bailiff to replevy them, 
and the bailiff return at the next county, that he cannot 
replevy the cattle, becauſe they are efloined, or that he 
cannot have view of the cattle; then the ſheriff in the 
ſame county court ought to make inquiry if it be true 
which is returned, and if it be found ſo by the jury, then 
the ſheriff ex officio ſhall make a precept unto his bailiffs in 
the nature of a withernam, to take as many cattle of the 
other party: and if the ſheriff make ſuch precept to take 


ecute the writ, then the party may have a ſpecial writ out 


ES 
% 


made to have the return of our writ, hath anſtuered you, that 


the other's cattle in withernam, and the bailiff will not ex- 
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8 


that were firſt taken; and the de- his plaint or count of the beaſts deli- 


. 


ſendant ſhall be forced to gage deli - vered in withernam, it is not good. 
he rerance of thoſe taken in withernam, 25 Ed. 3.47. 33 Ed. 3. Avowryz56. 
Th a nota,) and yet the plaintiff and 13 Ed. 3. Replev. 37. per cur”, 
nd himſelf is poſſeſſed of the beaſts for See alſo Dyer 59. accord. per cur? in a 


which he complained, and if he makes ſecond deliverance. 


of 
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(a) N ante 69. 2H. 4. 9. WT. (3) See 28 E4. 9. 57. it's fo 


. Writ de Wutheroam. 
of the” chapcery direQed unto the ſheriff, commanding 
Las to do wéithe rnam, and to du execution of the firſt LW 
- And the writ ſhall be fuch: I 
u ling 10 the ſheriff, &c. A. bath ſhewed unto us, that 
whereas B. and C. bad taten and unjufily dasatned the cattl; 
of the ao ad A. and the ſame A. projecuted before you ſer re. 
plevying to him the caitle aforeſaid according to the law and 
cuſtam sf our kingdem ; and that although it was teſl:ficd by l. 
your bailif, iobem you ſent to replevy the cattle aforeſuid of the 
faid A. and found bz an inquiſa:on made in your ju'l caunt, 
(as the cuſtom is) that the fame bailiff could not have a view if 
| the ſame cattie to replevy them to the aforeſaid A. whereupn it 
was conſi iered in your full county, that the cattle of the aforeſaid 
B. and C. in your bailiwick /heuld be taken in withernan:, ani 
detained until his cattle afereſa'd could be replevied to him the 
aid A. according to the law und cuſtom of aur kingdom; yet the P 
fame A. hath not yet obtained execution of the conſuderation efare- 
faid, to the no little damage and grievance of bim the jaid A, 1 
A. d becauſe we are willing ts relieve the qfarcſuid A. in this | 
behalf, we command you thut if it be ſo, you take the cattle of the 0 
aforeſaid B. and C. in withernam, and detain them until yu 
can replevy to the ſame A. his cattle (a) aforeſaid according to the 17 
law and cuſſom F our kingdom of England, and according un fn 
the conſuderation ofereſaid, &c. nt 
And by that it appeareth, that the ſherift may award ( 
withernam, or replevin ſued by plaint, if it be found by in- — 
queſt in the county, that the cattle are eſloined according 
9 EA. 4. 43. to the bailiff's return, Sc. But upon the withernam awar- 
ded in the county, if the bailiff do return, that the other 
party hath not any thing, Sc. he ſhall have an alias anda is 
plus iet, and ſo infinite, and no other remedy there, & 4 
20 Ed. 4. 11. But upon a withernam returned in the king's bench or | wa” 
common -pleas, if che ſheriff return, that the party bath ab, 
Y not any thing, &c. there a capias ſhall be awarded again ly le 
him, and exigent, and proceſs of utlagary.. . N 
Nele is. In replevin ſued by writ, at the return of plurics, the liver 
r ſberiff doth 75 quod averia elangata ſunt, Oc. Now 2 1 
| £7. Ay, eri 
— —ũ—ĩ— ũàäͤ—y—ę— —¼ła rr of Br, 


5.4% 'g EA. 4. . 16H.7.2. alias there granted. den by 


3 if 


Nrit de Withernarh. 


f the defendant appear, the plaintiff ſhall not have a wi⸗ 
thernam, becauſe the defendant may gage deliverance. 
And if the defendant's cattle be taken in withernam, they 


ſhall (a) not be delivered to the plaintiff, but the ſheriff 


ſhall keep them quouſque, &e. and the ſame appeareth by the 
words of the writ: but it is ſaid, that it is the uſage in the 
king's bench, that they ſhall be delivered unto the plaintiff; 
by which it ſeemeth, that the form of the writ of wither- 
nan there is in another manner than it is in the regiſter. / 

(b) In a replevin, at the return of the pᷣluries the ſheriff 
doth return, qriod averia elongata ſunt, Ce. and the defen- 
dant doth appear, and pleadeth that he did not diſtrain them: 
now the plaintiff ſhall not have withernam; And 
ſo if the defendant at the pluries returned appear, and 
plead that the cattle are dead, in the default of 'the plain- 
tiff, the plaintiff ſhall not have withtirnam. By o. Youth. 
tap. 7. e ee | 
And the defendant in ſome caſes ſhall have a withernam 
2painlt the plaintiff: as, if the defendant hath a return a- 
warced for him, and he ſueth a writ de retorno habends, 
and the ſheriff return upon the pluries, quod averia elongata 
funt, Cc. he ſhall have a ſcire facias againſt the pledges, 
Ge. according unto the ſtatute of Ve. 2. and if they 
have nothing, then he ſhall have withernam againſt the 
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Note the lat 

caſe, 13 H. 7. 
the defendant 
a* the exigent 
after the wi- 

thernam. 


—{_ 


(a) See the like diverſity, 2 H. 4. defendant avows the taking as his own 


9. Yet guezre R. Emir. 707 and 704. 
that the clauie cf the aun, whe- 
ther for the plaintiff, or the defendant, 


is gad vic capiat in a bernam, Sc. 


en prefoto A. deliberare, Oc. deti- 


eM qrenſque, Ic. See for this, 25 Ed. 


3. 4, 7. but more fully in Gage Deli- 
derance 8. where the ſheriſt in his coun- 
ly levied goods of the plaintiff in i- 
bernard, after a return by him awar- 
ded; on a nonſuit, if he does not de- 
Iver the m to the defendant, the plain- 
uf ſhall have an action againſt the 
lierif, See 1 Co. 75. J. in his entry 
of Breedon's caſe accordant. 

(6) Note; If in a replevin a wither - 
den be awarded, and afterwards th: 


goods, or. for heriot, or denies the 
caption, the plaintiff ſhall gage de- 
liverance of the w:ith:rnam, but the 
defendant. ſhall not gage deliverance 
of the goods taken, and yet the de- 
fendant might have come in pais and 
claimed property. 30 Ed. 3. 9. acc. 
So if withernam be taken, and after 
defendant comes into court, and makes 
conufance as bailiff ro J. S. and prays 
aid of him who joins in aid, the de- 
tendant ſhall have deliverance of the 
beaſts in 2vithernam;._ for it belongs to 
the lord to make this deliverance of 
the beaſts in w#hernan,* and not to his 
bailiff; ger Harion. 7 H. 4. 28. 


- 


plaintiff 
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75. J 


14 H. 4. 4. 


2 Inſt, 27» 


2 Inſt. 28. 


Moderata Miſericordia. 


plaintiff of the 2 cattle. _ vide Trin. 7 R. 2 
0. 


Moderata Miſericordia. 


HEwrit of moderata (d) miſericordia lieth in caſe A 
where a man is amerced in a court baron, or other 

court which is not a court of record, outrageouſly for tre(. 
paſs or other offence; tben he may ſue this writ directed 
unto the lord of the court or unto his ba'liffs, com manding 
them, that they moderately amerce the party according un- 
to the quantity of the treſpaſs, Cc. And this writ is ſoun- 
ded upon the ſtatute of magna charta, cap. 14. quod nullu 
liber home amercietur niſi ſecundum quantitatem delitii, Es. 
And the proceſs upon this writ is alias and plurics, and 
attachment, and the attachment ſha]] be awarded againſt 
him againſt whom the original writ was ſued; and the 
form of the writ is ſuch: | 
The king to the bailiff of I. of S. greeting: C. hath ſhewed un- } 
to us, that wherea: be was ately amerced in the court of your 
aforeſaid lord of 1. for a ſmall fault into which be fell; you re- 
guire from him a grievous ranſom contrary to the tenor of the 
great charter of the liberties of England, wherein is contained, 
that no freeman ſhall be amerced but according to the quantity if 
his fault, and this, ſaving to him his contenement, and ſaving 
to villains there wainage : and therefore we command you, tht no 
you take a moderate amercement from the ſaid C. according to 
the meaſure of his fault, that no . clamour thereof may ex 
come to us. Witneſs, &c. | me 


And the attachment ſhall be always directed unto the 
ſheriff, and the writ ſhall be ſuch : 


— 


(c) See 5 H. 5. 7. by Hull, the a- ty, and for default at the diffring® 
vowant may have *vithernam notwith- proceſs of 8 iſſued. See 9 K. 
ſtanding, for it was at common law. 6. 42. 5 H. 4. 71. 13 H. 7. 2. 


N. B. 7 R. 2.— That it lay not (] See Ret. Clau/. 38 H. 3. M. 7. and 
before a ſcire facias returned. See A writ to the ſheriff, Je non permitten- ten 


9 H. 6. 42. a ſcire faciat againſt pled- do ad diſtringend” pro miſericordia cont' 
ges in an attachment againſt the par- Yenorem mag chartæ. 


The 


Moderata Mifericordia. 


The king to the ſheriff, &c. If A. ſhall make you ſecure, 
Ke. then ſummon B. and C. bailiffs of D. of I. that they be 
b;ſore our juſtices at Weſtminſter, tc. to: fhew wherefore, 
ſuing that the ſame A. was lately amerced in the hundred or 
gurt of their ſaid lord of I. for a ſmall fault into which he fell; 
and we, at the requeſt of him the ſaid A. commanded the ſaid 
bail fi. that according to the tenor of the great charter of the 
liberties of England, they ſhould take from him a moderate amerce- 
ment according is the greatneſs and meaſure of his fault; they 
the ſame bailif}s having deſpiſed our aforeſaid commands, have 
nt ceaſed to extort ſ am the ſaid A. a more grievous ranſom there- 
upon by various diflreſſes, in contempt of us, and ta the great 
damage of him the ſaid A. and contrary ta the tenor of the great 
charter aforeſaid, as it is ſaid : and have you there the ſummo- 
ners, & e. Witneſs, &c. 

And if a man be amerced in a court baron, where he 
did not any treſpaſs, but it is ſo preſented by the inqueſt, 
Sc. yet it ſeemeth he ſhall not have this writ, if the amerce- 


will amerce any tenant or other party without cauſe, I con- 
ceive the party ſhall have an action of treſpaſs, if he be diſ- 
trained for that amercement, and the party ought not to 
ſue his writ of moderata miſericordia. 

If a feme covert be amerced for treſpaſs, &c. if the huſ- 
band be diſtrained for the ſame, he ſhall have this writ, if 
the amercement be outrageous. 

But what ſhall be ſaid moderate amercement, and what 
not, appeareth by the words of the ſaid ſtatute, which ſaith, 
ſecundum quantitatem deli2i : by which it ſeemeth, that if it 
exceed the value of the treſpaſs, it is not a moderate amerce- 
ment; and that ſhall be intended for the value of the treſ- 
paſs, which is done unto the lord, and not to him who 
ſhall have the amercement: for if one tenant do treſpaſs 
unto another tenant, he ſhall be therefore amerced in the 
lord's court by preſentment of the treſpaſs ; but that amerce- 


done unto the tenant, but having regard unto the wrong 


ind offence done-unto the lord for the wrongs done unto his 
tenant, | 


And 


ment be not outrageous : but if the ſteward of his own head 


ment ſhall not be unto the value of the damages which is- 


75 


75 Meoderata Miſericordia. 


And if a man be nonſuit in a court baron, he ſhall be ! 
amerced, and if it be outrageous, he ſhall have this writ of 
moderata miſericordia : and ſo ſhall the defendant if he be 2. 

merced in any ſuit brought againſt him, becauſe it is found 
againſt him; or that he makes default to wage his law at 
the day given him in any plaint ſued againft him, &. 
And if the amercement be not moderate, he ſhall have 
this writ of mederata miſericordia, Wc. 

In a court baron, if two be amerced for one treſpaſs out ( 
rageoully, they ſhall not join in a moderata miſericordia, for 
they ſhall be ſeverally amerced, although the treſpaſs be 
Jointly done. And ſo is it in a plaint ſued by two, if they 

—__ D. be nonſuit, the amercements ſhall be ſeveral, and they 
1 ſhall not join in moderata miſericordia ; yet if an amerce. 
ment be ſet jointly upon them, then they ſhall join in 
the writ, But it ſeemeth this amercement ought to be 
affeered by perſons certain, when they are amerced for any 
treſpaſs. And if the amercement which is ſer be affeeres 
by his peers, then this writ of moderata miſericordia doth 
not lie; for then it is according unto the ſtatute of may 
chart”, quad vid. 10 Ed. 2. in title of actions upon the fla 
tute in the abridgment. 

And it is called miſer cordia, in Engliſh mercy, for the f 
ſmallneſs thereof, by which it ſeemeth it ought to be les 
than the offence : and then it ſeemeth they ſhall be ſeverally 
amerced for a joint offence, becauſe one ſhall not be char- 

ged for the offence of another; but they ſhall equally bear 
the charge, and pay the ſum aſſeſſed. 
20 H. 6. 7. And in the common pleas, the courſe is, when there are 
— divers defendants, to make ſeveral eſtreats of the amerce- 
ments, and to deliver them unto the clerk of the aſſiſe, and 
ke ſhall deliver them unto the coroners, and they uſe to 
affere the amercements ſeverally. 

And if divers demandants be amerced in a real action for | 
their nonſuit, they make the eſtreats ſeverally upon them, 
and deliver them as before unto the clerk of the afliſe, who 
delivereth them over ta the coroners to Mere the amerce- 
ments. | 

But in a perſonal action in the common pleas, where 


there are many plaintiffs named, and they * 
7 


re | 
e- 


faid, yeoman, forasmuch as they were bail, &c, 
for himſelf and his pledges, vecauſe he hath not projecuted his 


Moderata Miſcricordia. 


clerk hath forgotten, and cannot ſhew how the uſage hath 


peen to make the eſtreats againſt them; but it ſeemeth with 
reaſon, that all ſhall be done in one manner. For it ean- 


not properly be ſuid that a man hath mercy ſhewed and 


offered unto him if he ſhall pay, or ſhall be put to more 
charge for the offence of another perſon, which himſelf 


hath not done: for the nature of the word (mercy) is, that 
a man ſhall not be puniſhed ſo much as he hath deſerved, 


but leſs; by which it appeareth, that every amercement ſhall 


be or ought to be ſeverally aſſeſſed upon every one for his 


con offence, and that to a leſs ſum than he deſerveth to 
pay. Quære the uſage and manner thereof in the common 
pleas, and ſee the Havel of IV, e/7. 1. cap. 18. by the 
equity of which ſtatute the uſage is accrued, and con- 


tinues in the common pleas and king's bench, and before 
the juſtices of aſfiſe; and the clerk of the warrants in 
the common pleas makes the eſtreats, and delivers 
them-unto the clerks of the aſſiſe, to deliver them unto 
the coroners to affzre the amercements, and the coroners 
aſſeſs the amercements, and deliver them unto the clerks 


of the aſſiſes, and they deliver them back unto the clerk. 


of the warrants, who makes the eſtreats: and then one 
of the juſtices of the common pleas, or the clerk of the 


warrants, goes with the rolls of the eftreats into the ex- 


chequer, and there puts them before the barons of the ex- 
chequer. And the form of the eſtreat is ſuch : 

: Staffordſhire : Of Henry Hart and William Maner, be- 
cauſe they had not John Brok, late F B. in the county afore- 
Of John N. 


writ againſt N. H. of K. in the county aforeſaid, huſbundman, 
in a plea of debt, &c. Of Stephen White, for his falſe 
camour againſ{ D. of, &c. in a plea of detinue, &. And ſo 
the eſtreat doth rehearſe the cauſe for which he was amer- 
ced, Ec. For the juſtices do not aſſeſs any ſum for any 
amercement upon any perſon, but make their entry as 
aboveſaid; and then the coroners ſet the ſum upon the 
heads of every of them; as, four ſhillings or ſix ſhillings, 
as they ſhall think fit in their diſcretions, viz. ſeverally 
upon every of them. 


Tot, x--- 8 


And £ 
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And by the ſtatute of Magna Charta, cap. 14. no fpiritual 8 
perſon ſhall be amerced according to his ſpiritual benefice, 
but according unto his lay fee, and according unto the 
quantity of the treſpaſs; and if he be otherwiſe 2merces, 
he ſhall have a writ upon the ſaid ſtatute againſt the ſhe. 
riff, or him who amerced him. And the writ ſhall 
be ſuch: - 

The king to the ſheriff, &c. Whereas it is contained in the 
great charter of the liberties of England, that no eccleſiaſtical 
perſon ſhall be amerced according to the quantity of his eccleſiaſiie 
cal benefice, but according to his lay fee ;, and yet we underſland 
from the complaint of S. parſon, &c. that although he hold; ny 
lay fee, nevertheieſs you have at eur own will grievorſly amer- 
ced him the ſaid S. in your tern, in ſuch a hundred, upon ſome 
matters preſented before you in the ſame torn, he the ſaid S. nit 
having been thereupon ſummancd, nor lawfully convicted, and 
that you unjuſily intend to levy that amercement upon his cccliſ- 
a/ical greds, to the no ſmall damage of him the ſaid S. and con- 


trary to the charter aforeſaid: we being unwilling that he th: 
faid S. fbould be aggrieved in this matter, do command you, if s 
it be fo, that then you do not cauſe him the ſaid S. to be in ſuch : 
manner amerced before au, er any amercement to be levied l 
upon his eecleſiaſlical goods contrary to the tenor of the charter Je 
above mentioned; and the diſtreſs, if any, &c. witneſs, þ 
&e. 8 


And upon this he may ſue an alias and pluries, and attach- 
ment, unleſs the ſheriff do according to the writ directed 


unto him. 
And it ſeemeth that the party may ſue a writ vpon the ( he 
Lach ;, ſtatute by pone, Ec. if he will, againſt the ſheriff or the 2 


other who amerced him, becauſe that the ſtatute is a (a) 
prohibition in itſelf, and need not ſue ſuch a writ as afore- 
ſaid. 

And by the ſtatute of Magna Charta every amercement in D 
a court baron ought to be affeered by two tenants of tne 
manor upon oath, And if the fteward or bailiff will affls 


— 


ä — — 


(a) And therefore it is no plea to this writ does not lie. See there the 


ſay, that no prohibition was delivered writ brought againſt the bailiff. 18 
to him. And mte; if the amerce- Ed. 2. accordant, Sur Je flat. 34. (a) 
ments be afterwards affeered per pares, | the pl. 


ai 


3 
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any amercement without xsffearment, then he who is 
amerced ſhall have ſuch writ : 

The king to the bailiffs of W. biſhop of S. greeting : 2 
as it is contained in the great charter of the liberties of England, 
that no free man ſpall be amerced for a ſmall fault, but accer- 
ding to the meaſure of his fault, and for à great fault according 
t the greatneſs of the fault, ſaving to him his contenement, an1 
a merchant in the ſame manner, ſaving to him his merchandiſe, 

and any other perſon's villain than our own, ſhall be in the ſame 
manner amerced, ſaving his wainage, if he fall into our hand; 
and none of the ſaid amercements ſhall be aſſeſſed but by the oath of 
bone and lawſul men of the vicinage, as in the ſame charter is 
more fully contained: and now we under/iand from the complaint 
of the men and tenants of the manor aforeſaid, that you wiifully 
aſſeſs thoſe men and tenants in great ſums of money, when they fall 
into the amercement of the court of the ſame manor for any duty, 
rot permitting that the ſame amercement be afſcercd by the oath 
ef the men and tenants of the ſame manor, ts the no ſmall damage 


of them the ſaid men and tenants, and — to the tenor of © 


the charter aforeſaid : we, willing that charter to be inviolably 
therved in all and every one of its articles, do command you that 
jou, wholly ceaſing from wilfully aſſe fe ng ſuch ſums upon the men 
and tenants aforeſaid when they fall into amercement, do permit 
ſuch amercement to be afſeered ly the oath hongſt and lawful 
men of the ſame court, according te the tenor of the charter afore- 
ſaid, Witneſs, &c. 

And he may ſue an alias and a pluries thereupon, vel 
cauſam nobis ſiguifices, and afterwarcs an attachment 
224inſt the bailifts, or him who aſſeſſeth the amercement. 


Writ de Nativo habendo. 


HE writ (a) de native habendo lieth for the lord 
who claimeth inheritance in any villain, when his 
villain is run from him, and is remaining within any place 
out of the manor unto which he is regardant, or when he 


— — 
* 


1 


— 


(a) And note; in a writ of neif, enſranchiſed the villain, in 26 Ed z. 
tie plaintiff ſued by attorney; he had 76. 


8 2 


de- 
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V. 1&2Elis. 
Dyer 173. 
where this 
writ lieth, 
and eut of 


what court. And vide 1 Ed, 4. 8, 9. a good caſe. 7 H. 4. 45- 


Mrit de Nativo habendo. 


departeth from his lord againſt the lord's will: and the writ 
ſhall be directed unto the ſheriff; and if the ſheriff will (3) 
not ſerve the writ, he ſhall have an alias and pluries, and 
attachment againſt the ſheriff, if need be. 

But if a man have an eſtate but for term of life, or for 
years, in a villain, it ſeemeth he ſhall not have this writ 
of nativo habendo, becauſe this writ is in the nature of a 
writ of right to recover the inheritance in the villain, and 
the ſame appeareth by the count in the writ : guere tamen. 

And the ſheriff may ſeize the villain, and deliver him un- 
to his lord, if the villain confeſs unto the ſheriff that (a) he 


is 


th. dies 
— 


(b) See if the phwries determines the 
power of the ſheriff in this writ alſo, 
as in replevin, it was much doubted, 
but it ſeemed it ſhould; and if the 
Flurics be returned in B. R. they may 
hold plea there. 11 H. 4. 49. It 
ſeemed alſo, that if on the firſt writ the 
ſheriff ſent to the bailiſf of the fran- 
chiſe, who does nothing (or gives no 
anſwer) the ſheriff cannot return this, 
but ought to execute the writ himſelf. 

See 7 H. 6.31. on a nativo habendo 
removed out of the county by pos, 
whereon the theriff had returned en 
invenius, a capias lies, and on non in- 

vent returned thereon, a latilat went 
to the ſnheritfs of London. 

(a) If on a plaint in replevin (as 
29 Ed. z. relevin 35.) or on a writ 
of replevin, the defendant claims pro- 


perty, and it is received by the ſheriſf 


(as 20 Ed. 3. 22. 31. EA. 3. Propr 
proband” 4. as it ſeems fer taking iſſues 
recetved by the ſherif) a Propr* pro- 
banda ſhall iſſue, although the ſheriff 
canriot make replevin, and day ſhall 
be given to the defendant in bank to 
anſwer to the king for the contempt, 
and to the party for the damages on 
the claim; yet it ſeems the replevin 
ſhall continue to anſwer damages to 
the plaintiff for the taking. 1 Ed. 4. 
9. 3. 7 H. 4.23, 46. 21 £d.4. 70. 


31 H. 6. Propr proband 5. 31 Ed. z. 


431 . 3. 


alia; ⁊el cauſam, c. 


But if it be found for the deſendant, 
it ſeems that all is determined, and 
the plaintiff cannot have a ne reple- 
vin, for the ſheriiF cannot execute it, 
but he may have a writ of treſpaſs. 


16. 3. or elſe he may remove the pluint 
ia the county by recordari, (though in 
truth it is determined there, by the 
claim of property, &c.) and ſo try 
the property de novo, and the plaintiff 
ſhall not be eſtopped by the trial in 
the Profr* proband”, which is only an 
inqueſt of office, 30 Ed. 3. 21, 22. 
replevin 35. 

And azr- ; if the property be found 
for the plaintiff, and at the day of the 
return, the ſheriff returns an elloin- 
ment, and the defendant makes de- 
fault, a wwithernam ſhall be granted, 
and ſo a capias, pluries and exigent. 
39 £4.3.30. But ſome held that tic 
plaintiff in that caſe ſhall recover the 
whole in damages. Sce 7 H. 3. 28. ei 
Hull, when the defendant comes in by 
attachment after, property found for 
the plaintiff, the plaintiff may have 
two counts againſt him, one on the 
Progr probanaa, and another on the 
replevin. 7 H. 4.46. If the reptc- 


vin be returnable in chancery, At 
And the claim 
then 


the 


the & 


of property returned thereon, Clain 


Writ de Nativo habendo. 


is his villain ; but if the villain ſay to the ſheriff, that he 
is frank, then it ſeemeth that the ſheriff ought not to ſeize 
him: as it is in a replevin, if the defendantclaim property, 
the ſheriff cannot replevy the cattle, but the party ought 
to ſue a writ de proprietate probanda: and fo if the villain ſay 
that he is a freeman, c. then the ſheriff ought not to ſeize 
him, but then the lord ought to ſue a pore to remove the 
plea before the juſtices in the common pleas, or before the 
juſtices in eyre. But if the villain purchaſe a writ de liber- 
tate proband before the lord hath ſued the pane to remove 
the plea before the juſtices, then that writ of /ibertate pro- 
banda is a ſuperſedeas unto the lord, that he proceed not up- 
on the writ of native habends till the eyre of the juſtices, or 
till the day of the plea be adjourned before the juſtices, and 
that the lord ought not to ſeize the villain in the mean time. 

But at this day the writof libertate probanda is of no value or 
effect, becauſe by the ſtatuteof 25 Ed. 3. cap. 18. it is ordained | 
thatthelord may ſeize his villain and alledge villainage in an 
ation brought againſt him by the villain, although he hath a 
writ de libertate probanda depending, which is determina- 
ble before the juſtices in banco, or the juſtices in eyre. 

And if the lord ſue a nativo habendo, and the villain pur- 
chaſe this writ of /ibertate probanda, by that the ſheriff ſhall 
not proceed farther in the writ of native habendo, but the 
whole plea ſhall be adjourned before the juſtices in eyre; 
and then the writ of zativo habenda and the record ſhall be 
ſent before the juſtices in eyre, and the lord ſhall declare 
thereupon, and the villain ſhall make his defence, and plead 
thereunto; and the villain ſhall not declare upon the writ 
de libertate probanda, nor ſhall any thing be done there- 
upon; forthatwrit is but a ſuperſedeas to ſurceaſe for the time, 
and to adjourn the record and the writ of nativo habendo be- 
fore the juſtices in eyre: and that appeareth by the forms 
of the writs of nativo habendo and of libertate probanda, which 
are as follows: and firſt as to the form of the writ of 
nativo habendo, it is this: 


2 


the Propr* probanda ſhall iſſue out of the proprietate probanda ſhall iſſue from 
the chancery ; but if on the pluries the thoſe courts, Dyer 173. 
Caim is returned in B. R. or C. B. 


S3 The 


Poſt. 79. A. 
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The king to the ſheriff, greeting : we command you, that juſt. E 


Libertate probanda. 


ly and without delay you cauſe A. of C. to have B. his villain 
and fugitive, ( who fled from his land after the coronation of 
the king lord Henry, fon of king John, ) with all his cattle and 
his whale train, whereſorver he ſhall be feund in your baiinvick, 


unleſs be be in (a) our demeſne, and we prohibit, upon pain of 


our d:ſpl:aſure, any from unjuſtly detaining him. Mitneſs, &c. 
And the writ of /tbertate probanaa is in this form: 


Libertate probanda. 


TH E king to the ſheriff, &c. A. and B. her filter, have 
ſhewed unto us, that whereas they are free wemen, and 
ready to prove their liberty, F. claiming them to be his niefs un- 
Juſtly vexes them ; and therefore we command you, that if the 
aforeſaid A. and B. ſhall mate you ſecure touching the proving 
of their liberty, then put that plea before our juſtices at the fit 
affiſes, when they ſhall come into thoſe parts, becauſe proof of this 
kind belingeth nat to you ta take; and in the mean time cauſe the 
id A. and B. to have peace thereupon, and tell the afereſaid F. 
that he may be there, if he will, to proſecute his pica thereof 


Witneſs, Sc. 


11 H. 4 48. 
Gaicuizn ac. 


againſt th: ofarcſaid A. and B. And have there this writ. 


And now by theſe two writs it appeareth, that the lord G 


who ſucth the writ de nativ habendo ſhall purſue his (b) 
plaint - 


ͤ— 


— 


(e) In a latitat to the ſheriff of 
London, on a native babendo removed 
" hither by poue, the theriti returns guod 
civit' Lana off antun civit camera 
regis, antiguu dom:nicum regis, I ccn- 
Suetudinem habet & bacuit a tompore quo, 
Sc. Quod fi aligris ſcuilis cenditionis 
manſerit in civitate per unum ammινj,jB = 
umn diem guod ex tunc non erit capt 
wviriute brevis de native bubcmo. And 
it was moved, that the ſheriff ſhould 
be amerced. 1. For that by the re- 
cord of domeſday, it appears, that it 
is not ancient demeſne. 2. For that 


this cuſtom of Lender is againſt com- 
mon right, and prejudicial both to 


citizens and ſtrangers, and therefore 


void. 3. That it is a cuſtom in the 
negative, and ſo does not lie in uſage. 
4. 'Fhv? the cuſtom were good, yet it 
. ould not come in by the ſherift's re- 
turn, but by plea, But it is otherwiſe 
ot ancient demeſne, becauſe there the 
writ warran:s ſuch a return, Sc. See 
7 I. G. 32. and the reſidue thereot. 
8:5. 0.3: 6. 
() See accord. by Lod2. for the 
ſheriff has nothing to adjourn in 1 4 
ut 


PER ae Libertate probanda. 


plaint upon the writ of native habendo, and ſhall declare 
thereupon, &c. and that the villain ſhall make defence, 
and upon that writ de nativo habendo the freedom ſhall be 
tried. And alſo it ſeemeth by theſe writs, that a writ de 
libertate prohanda doth not lie, unleſs upon a writ de native 
zabendo ſued out before by the lord. ' 

H But it appeareth in 12 H. 3. Iin' North, that the 
villain ſued a libertate probanda, & obtulit ſe at the fourth 
day againſt the lord, 2nd-he did not appear, but made 
default, for which, upon the default of the lord, the 
villain was enfranchiſed; and he had writ unto the 
ſheriff, that he do not ſuffer the lord to trouble him after : 
uod vide in title /i!lainage in the abridgment ; vide 47 fl. 
3. 2 good caſe of that matter. 12 Ed. 3. Villainage 
4. 

A wr when he ſueth the native habendo, he ſhall enter 
a plaint before the ſheriff in the county; as, if he 
ſue a replevin by writ unto the ſheriff, he ought to 
enter his plaint before the ſheriff; ſo ſhall he do upon 
the nativa habendo and the plaintiff ſhall recite that he 
is his villain, and that he fled from him, &c. And 
by the writ of /ibertate probanda that plaint ſhall be re- 
moved before the juſtices of eyre, or before the juſtices 
de banco, and then the matter ſhall be tried before them, 
Ec. Or the lord may remove the plaint by a poxe before 
the juſtices of the common pleas, and thereupon he 
ſhall have proceſs againſt the villain, &c. for the ſheriff 
cannot determine the- title of villainage in the county; 
and that is proved by the words in the writ of /ibertate 


probanda, viz. Quia hujuſmadi probatio non pertinet ad te 


capiend, Sc, 11 H. 4. 49. per Norton. 


Fitz. Villainage 


39. 
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Fitz. Villainage 


3 


nm. 


but by Rolph, if the lord do purchaſe If in a libertate probanda, the par- 
a nali vo habendo, and after that a pene, ties are at iſſue on the franchiſe and 
and then a libertate probaudu, and de- villainage, if pending the iſſue, the 
liver it to the ſheriff, and be after- defendant ſeizes the plaintiff, he ſhall 
wards nonſuit, and then purchaſe a be fined; contra, in treſpaſs for a vil- 
new writ of zativo habend, the ſheriff lain, and the lord, pending the iſſue, 
may adjourn it for (trial of) the /;- ſeizes his goods. 9 H. 5. 1. 6. 


lertate pr ebanda. 11 H. 4. 49. Lure. 
8 4 


And 
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=; Libertate probanda. 


Andi it is good for the lord, when he ſueth the nat; v0 B 
(a) habendo unto the ſheriff, that forthwith he ſue his 
pone unto the ſheriff to remove the plaint before the 


- — 2 93 juſtices of the king's bench: for if after the nativo habende 
— tow: 46. 2 the lord ſue a pone to remove the plaint before the 
281%, 3. 49 juſtices de banco, and before he delivereth the pore to the 


Villaina b 
that 15 lng ſheriff, the villain ſue the /ibertate probanda, and deliver 


| l the ſame to the ſheriff, by which the ſheriff adjourneth 
hereff, the plaint before the juſtices in eyre, and returneth the 
matter upon the pone before the juſtices of the king's 
bench ; now the juſtices of the bench ought not to pro. 
ceed upon that pone againſt the villain, becauſe that the 
ſheriff hath returned, that he hath adjourned the matter 
before the juſtices in eyre by the writ of /ibertate probanda, 
quod wide Hil. 26 Ed. 3. and yet the pone was of elder 
date than the writ de liberiate probanda, but was not de- 
livered unto the ſheriff before the /ibertate probanda. 

And if a man ſueth ſeveral writs of nativo habend C 
againſt two, the two may join in a /ibertate probanda, 
notwithſtanding the ſeveral writs. 

And a man can join ia a writ of native habendo but D 
two villains, but in favour of liberty many villains may 
Join in a libertate probanda. 


kl 


(a) See a notable caſe, 11 H. 4. 


48. Ina native habendo, at the pluricl 


the ſheriff returns a mardawvi tallino, 
who did nothing thereon, and it ex- 
cuſed him of contempt (Quere, 
then a non emittas iſſued on which he 
returned, that befors the delivery 
thereof to him, the deſeadant had de- 
Iivered him a Iibertate probanda, fo 
that he could do nothing; and by all 
the juſtices he was amerced. 1. Be- 
cauſc after the return of the writ. the 
ſheriff had nothing to adjourn by force 
of the /ibertate brol anda. 2. iiccauſe 
the non omiitas, though awarded after 
the liherlate, ought to be executed, 
whether it iſfued by wrong or right; 


(ſo it ſeems to differ from a pore, for 
that is only to remove the record, 
which in effect was removed before, 
by the adjournment, by force of tac 
libertate probanda, but the non onittos 
is to another intent.) 3. For that 
by the //urics, the power of the ſheriit 
to hold plea is determined, jed gu, 
for then to what effect are theſe words 
in the writ, [habere facias). And 


allo, if ſo, no neon emittas ought to 


itue, but only procels agaiall the 
party, but afterwards the ſheriff in 
this caſe was amerced, and a or 
0:111t a; r ft rout alias awarded. 


(a) And 


Libertate probanda. 


E (a) And it ſeemeth that the villain may ſue a /ibertate pro- 
zanda returnable before the juſtices de banco, as well as before 
the juſtices in eyre, although there be no ſuch writ in the 
regiſter. But if ſuch writ be made returnable before 
the juſtices de banco, it ſeemeth it is good, and they ſhall 
proceed thereupon as if it were before juſtices in eyre. 

(a) In a writ of niefe, if the plaintiff be nonſuit after 
appearance, the defendant ſhall be for ever enfranchiſcd ; 
quod vide M. 12 Ed. 2.: and upon departure in deſpite 
of court, where he appeareth, and ſaith he will ſeek 
\ counſel, and afterward is demanded, and maketh de- 
fault, there the villain ſhall be for ever enfranchiſed : 
and fo upon a retraxit, if the plaintiff ſay that he will 
not purſue his writ of niefe, the defendant ſhall be en- 
franchiſed for ever (6). 


78 


8 Ed. 4. 16. 

by Martin, all 
of the blood 
join. But if 
they be of the 
half blood they 
ſhall not join. 
Br. Villainage 
68. 6 Ed. 2. 
Vill. 26. after a 
nonſuit he was 
enfranchiſed du» 
ring the plain- 
tiff 's life. Br. 
Villainage 26. 
29 Ed. 2. | 
cont. beſore ap- 
pearance. 19 Ed. 
2. Vill. 31. 

39 Ed. 2. Fitz. 
Vill. 34. the 
plaintiff counts 
upon a confeſ- 
fion, and the de- 
fendant acknow- 


ledges it, and aſter the plaintiff was nonſuit, and per Cur” it is an enfranchiſement for ever. 30 Ed. 


1. VIII. 46. 


Harvy and Mitton, ſhe is en franchiſed but during the marriage; Broughton cont. 


King took the difference where the lord marrieth the niefe, and where a ſtranger marrieth her. 


G And if a free man marry a woman who is a nie 
unto another, ſhe ſhall be for ever free, although that 
the huſband die, and ſhe ſurvive him, and that by 
Britton in his book in favorem libertatis (c). And it 
ſeemeth reaſonable that the law ſhould be ſo, becauſe that 
ſhe and her huſband are but one perſon in law, and ſhe 
ought to be of the ſame nature and condition to all in- 
tents as her huſband is ; but the huſband is for ever free 
without any condition in law or otherwiſe, and by con- 
ſequence the wife ought to be of the ſame condition and 
nature as her huſband is; and then if he be once clearly 
diſcharged of villainage to all intents, ſhe cannot be a 
mefe afterwards without her own ſpecial act, as by di- 
vorce, or confeſſion in a court of record, and that in 
favour of liberty: for a free woman ſhall not be villain 
by taking a villain to be her huſband, 


ee EET 


23 Af. 34. 

Br. Vill. 23. 

A frank man 
marries a nieſe 
with licence, the 
lord enfeoffed 


I. S. the huſband * 


died, the wife is 
niefe, a* before, 
vide 18 Ed. a. 
Vill 35. cont. 
and there by. 
Devon ſhe re- 
maineth niefe, 
but the ſeizure is 
ſuſpended. 

13 H. 3. Vill. 


43+ ſhe ſhall not 


be produced to 
prove villainage 
during the cover- 
ture. 30 Ed. 1. 
Vill. 46. cont. 
31 Ed. 3. Vill. 
21. cont. See 
Litt. 42. 


(a) See 6 Ed. 2, Yillainaze 26. 


Lit. 45. 12 Ed. 2. Villainage 24. Fillainage 46. 
19 Ed. 2. Villainage 31. contre QAuære 30. con. 29 Aff. 4+ 


13 H. 3. Villainage 43. 
4. 25. 


— 


() See 4 Ed. 4. 25. 30 Ed. 2. 
18 Ed. 2. Villainage 
con. 


(c) See accoidant 11 H. 48. 2 H. 


In 
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13 Ed. 1. 
Vill. 38. 

19 H. 6. 32. 
Ac. 19 Ed. 2. 
Vill. 32. 
Couſin female 
Mall not be 
brought to pre 
the male villain, 
23 Ed. 3. Vill. 
36. ac. Old Nat. 
Bev. 46. AC. 
Old Tenures Br. 
Vill. 68, 


2 H. 4. 24 
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Libertate probauda, 


In a writ of nie it behoveth the lord who ſueth the writ H 
to bring proof with him, namely, two perſons at the leaſt, 


who are of the villain's blood, that will confeſs themſelves 
to be villains, otherwiie the writ ſhall abate : and what ſhall 
be ſufficient proof, and what not, ſee in the title of 
villainage in the abridgments. But in a native habende, 
after the plea is removed by a pore, if the defendant will 
confeſs himſelf to be villain, the plaintiff needeth not 
to bring any proof thereof. 


If two bring a native habends, the nonſuit of one of ! 


them is the nonſuir of them both; for ſummons and 
ſeverance lieth not in that writ, But in a /bertate ro- 


banda it is otherwiſe, for there the nonſuit of the one 


ſhall not prejudice the other. 


And it appeareth by the Regiſter, that the ſheriff K 


cannot ſeize the villain by force of this writ of native 
h2bendo, although that the words of the writ are, Habert 


facias A. nativum & fugitivum ſuum; for theſe words 


give him power to hold plea, and not otherwiſe, as it 
appeareth in 2 H. 4. in a faux imprijſenment. But if the 
villain doth confeſs unto the ſheriff that he is a villain, 
then it ſeemeth reaſonable that the ſheriff ought to ſeize 


him, ſaving the opinion of that book, But the ſtatutes 


now maketh the matter clear, that the lord may ſeize 


him, and ſo the ſheriff at his requeſt. And the proceſs I. 
in the native babendo is ſummons, attachment and 


diſtreſs. 


In a nativo habendo the plea was removed by a pere, M 


and the ſheriff returned thereupon non ef? inventus, for 


which a capias was awarded, and after upon return of 


non eft inventus a latitat was awarded, upon, a ſurmile 

made that he was in a foreign county. P. 7 H. 6. 
And in the /ibertate probanda the proceſs is as upon the 

one ſued to remove a plaint in the county upon a replc- 


vin, ſummons, attachment and difireſs, And the form 


of the pane upon a nativo habendo is ſuch : . 
The king to the ſheriff, &c. Upon the petition of the 
plaintiff put the plea which is in your county by our writ be- 
tween A. and B. whom the ſame A. claims to be his villa 
ani fugitive; and ſummon, &c, the aforeſaid B. that 0 he 
then 


Lybertate probanda. 


then there to anſwer the aforeſaid A. thereupon : and have 


there the ſummoners and this writ and the other writ. 

A And if the villain do remain in ancient demeſne of the king 
which is in the king's (a] hands, and have remained there 
by a year and a day, then the lord cannot have or main- 


tain this writ of native habendo ſo long as he remaineth - 


there: but if he have not remained within the ancient 
demeſn= of the king a year and a day, but for half a year, 
or other time which doth not make a year and a day, 
then the lord ſhall have ſuch writ unto the ſheriff: 
The king to the ſheriff, &c. We command you, that unleſs 
A. whom B. claims to be his villain and fugitive in your 
county by our writ, hath remained in our demeſne of S. far 
one year and a day without challenge, let net the plea aforeſaid 
remain in the county aforeſaid, for that he hath remained in 
our demeſne for leſs time. Witneſs, &c. 
But it appeareth by the writ, that if the lord claim 
him within the year and day that he came into the an- 
| cient demeſne, that then the villain ſhall not have ad- 
vantage of his ſtaying there: but it ſeemeth -that the 
lord ought to claim the villain within every year and day 
that the villain ſtayeth within ancient demeſne, as he 
ſhall make his continual claim to ſave his entry into any 
land. But if the villain do remain in any other manor 
than in ancient demeſne, which is in poſſeſſion of other 
lord than the king, and there ftay a year and a day, or 
for many years, without any claim made by the lord, 
notwichitancing that, the lord may take and ſeize him, 
or have a ſpecial writ of nativo habendo againſt his villain 
directed unto the ſheriff, as above is ſaid. 

'B If a man purchaſe a villain of another unto him and 
his heirs, and the villain run from him, he ſhall not have 
this writ de nativo habendo, becauſe he hath no proof of 
his blood who will confeſs themſelves to be villains unto the 


DL 
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Ant. 77. E. 


24 Ed. 3. 
Br. Vill. 26. 


cent demeſne might have villains re- grantees. 


gardant at his death, 39 Ea. 3. 36. 


— 


(a) See Nat. 45. contra, if it be in and gquære, if all tenants of ancient 
the hands of any other lord, but demeſne lands were not originally 
rote; the lord of a manor in ar- villains, and ſo came to the king's 


Plaine 


Libertate probanda. 


plaintiff; and if he bring men of the villain's blood, 
who confeſs themſelves to be villains to a ſtranger, and not 
to the plaintiff, it ſeemeth that this is not ſufficient proof. 
Quere tqmen. 

And the lord may have a writ unto the ſheriff to aſſiſt C 
him to diftrain his villains, and the writ is, The king to the 
ſheriff, &c. Mie command you, that you be in aid of A. if 
F. when he himſelf is not able to diſtrain his villains of N. 13 
do to him the cufloms and ſervices due and accuſiomed. it. 
weſs, &c, See the ſtatute Anno 1 R. 2. cap. 6. 

And when the king makes tallage of his ancient de. D 
meſne lands in his hands throughout the realm, then the 
other lords who have ancient demeſne lands of the king 
in fee-farm, ſhall have ſuch writ to tax them; and the 
writ is ſuch: 

The king to the ſheriff, &c. I hereas we have cauſed our 
demeſnes throughout England to be taxed, we command you, 
that if the manor of C. was at any time our demeſne, or that 
of our anceflors heretofore kings of England, and hitherto 
Bath been accuſtomed to be taxed, then cauſe A. to have a rea- 
fonable tallage of his free tenants in the manor aforeſaid, as 
hath before been accuſtomed to be done. Mitneſt, &c. 

And if the king's villains do convey themſelves out of E 
the manor, then a ſpecial writ ſhall be directed unto the 
ſheriff, that he inquire by the oaths of honeſt and good 
men the names of them, and where they abide, and that 
he make them return, and abide within the manors as 
before. RET 

If a woman ſueth a writ of /ibertate probanda, the form P 
of the writ is ſuch : Alice hath fhewed to us, that whereas 
ſhe is a free woman, &c. and ready ts prove her libetty, 
Kc. as above. 
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HIS writ lieth when a man is in fear or doubt 
that another will beat or aſſault him, and lieth 
properly where one man doth threaten another man to 


kill, beat, or aſſault him; then may he come into the 


chancery, and pray to have ſuch a writ unto the ſheriff, 
and the form of the writ is ſuch: 

The king to the ſheriff of Lincolnſhire, greeting: Becauſe 
A. of B. hath heavily complained to us, that C. openty 


threatens him concerning his body; we command you, that you 


cauſe the ſame A. to have of the aforeſaid C. our flrit peace 


according to the cuſtom of England, ſo that you may be ſecure 
that damage er peril do not come to the ſame A. in his body, 
by the ſaid C. or by bis procurement. Witneſs, &c. Or 
thus: Concerning the burning of his houſes openly threatens, 
we command you, &c. ſo that, &c. damage come not to the 
ſame A. in his houſes aforeſaid, by ſuch burning, &c. And 
a man may have a writ for the ſafety of his body, and 
for the burning of his houſes, all in one writ. And he 
may have an alias and a pluries, and attachment _ 
the ſheriff, if he does not his office, Ec. 

H And by the ancient courſe of lawhe ought to take his ouch 


Fitz. Juſt, del 


upon a book before he have this writ, and this in chancery Peace. 


before a maſter of that court: but now it is the practice for 
perſons to ſue forth ſuch writs by their friends, who will ſue 
for them without any oath made; and the ſame is ill done, be- 
cauſe they are many times ſued, more for vexation than for 
any good cauſe; and the juſtices of the king's bench will 
not grant any writ for ſurety of the peace, without 
making oath that he is in fear of corporal damage. And 
the juſtices of peace ought not to grant any warrant at 
the ſuit of any one to find ſureties of the peace, if the 
party who requires the ſame will not take his oath 
that he requireth the ſame not for malice, but for the 
ſafety of. his body. 
A And if a man have ſued a writ againf one directed 
unto the ſheriff, and the ſheriff take ſecurity of him to 
keep 


—_ Ja. 2. 
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1 Ed, 3. e. 16. 


keep the peace, and afterwards he break the peace againſt 


Writ de Securitate Pacis. 


him who demanded the ſame; he who demanded the 
ſurety of peace ſhall have attachment againſt him to find 
ſureties; and the writ is ſuch: | 

The king to the ſheriff, &. If A. fhall make you ſecure, 
&c. put, &c. B. that he be before our juſtices, &c. to ſhew 
wherefore, ſeeing that the aforeſaid B. threatened the afo eſaid 
A. concerning his body, and the aforeſaid A. upon that occa- 
fion brought to you our writ to have the peace thereupon, he 
the ſame B. although he gave you ſecurity, that by him or his 
procurement, damage or peril ſhould nit come to the aforeſaid 
A. of his body, nevertheleſs the aforeſaid B. with force and 


arms hath made an aſſault upon the aforeſaid A. at W. and 


him, &c. to the manifeſt contempt of us, and to the preat 


damage of him the ſaid A. and againſt our peace: and have 


you there the pledges and this writ, Witneſs, &c. 

And upon this writ the plaintiff ſhall recover damages, 
and the defendant ſhall be fined for the . if he be 
found] guilty. . 

And if a man will have a writ for ſurety of the peace 
againſt any one who dwelleth within the cinque ports, 


then he ſhall have a writ out of the chancery directed 
unto the conſtable of Dover, and unto the warden of the 


cinque ports, and the writ ſhall be ſuch : 

The king to his beloved and faithful N. his conſtable of 
Dover, and to ie warden. of his cingue ports, greeting : We 
command you, that having heard the complaint of A. becauſt 
that B. being of the liberty of the cinque ports threatens, &e. 
and having called before you the parties aforeſaid, and having 
heard their reaſons on each fide, that hereupon you cauſe to be 
done to the ſume A. due and ſpeedy fullneſs of juſtice, as of right, 
and according to the law and cuſtom of the aforeſaid ports 
ought to be done, and at other times hath been accuſiomed to te 
done in the like caſe, Witneſs, &c. 

But it is a common opinion, that the ſecurity which the 
ſheriff ought to take of the party who is to find 
ſureties for the peace; ought to be taken by bond, that 
is to ſay, to bind the party and his ſureties by bond, that 
he keep the peace, and that he burn not the houſes, &c- 
But now after the ſtatute of 1 Ed. 3. cap. 16. which 

appointeth 
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zppointeth that certain perſons ſhall) be aſſigned in the 
chancery to keep the peace, there are other forms_ of - 
writs for the eaſe of the people who will have the peace 
againſt any perſons, which writs ſhall iſſue out of the 
chancery ; and ſome of them are directed unto the juſ- 
tices of the peace, and unto the ſheriff, and ſome are di- 
reed only unto the ſheriff: and theſe writs are of other 
form which is ſuch : 

D The king to his beloved and faithful I. &c. and his com- 
panions our juſtices aſſigned to keep our peace in the county of S. 

greeting. Or thus: To the keepers of our peace in the county 
of S. &c. and to the ſheriff of the ſame county, and ts every 
one of them, greeting. Or thus: To the heeriff of S. greet- 
ing: A. bath beſought us, that whereas he is grievouſly and 
manife/lly threatened by E. of his life and maiming of bis 
members, and alſo of burning his houſes, we would provide for 
the ſecurity of him the ſaid A. in this behalf ; we pranting the 
ſupplication aforeſaid, command you, (or thee) firmly injoyning 
that you make the ſaid E. to come perſonally before you, (or 
thee} and to find ſufficient manucaptors who will be bail for 
him under a certain penalty to be impoſed upon them by you, 
(or thee) for which they or you will anfuer to us. Or thus: 
Aud that by any means ye (or you ) compel him the ſaid E. to 
find ſufficient ſecurity under the penalty of 1001. to be paid to 
our uſe, or every one of them in the penalty of, &c. that he 
will not do, or procure to be done, any damage or ill to him the 
ſaid A. of his body, or his houſes by ſuch burning. And if be 
ſhall refuſe to do this before you, (of thee) then that you (or 
Je) commit him the ſaid E. to our next gaol, to be kept ſafely 
in the ſame, until he will do this freely: and when you (or ye) 
ſhall have taken that ſecurity, that without delay you (or ye) 
acquaint us therewith, and certify us thereof in our chancery 
under your or any of your ſeals (or under thy ſeal ) diſtincily 
and openly, ye (or you) remitting to us this writ. 

E And by this form of writ, when the writ is if the _ 
plural number, the writ is directed unto the Juſtices of 
peace, or unto the juſtices and ſheriff, And when it is 
in the ſingular number, the writ is directed unto the 
ſheriff only, or unto one juſtice only, 


And 
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And if the huſband threaten his wife to o beat or to kill F 


: Hawk. F. C. her, ſhe ſhall have this writ, ' 


253. 6theedit, 


81 ] 
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that then they deliver him, Sc. See the form of the 


A. the wife of B. hath beſought us that whereas ſbe i; 
grievouſly and manifeſtly threatened by the aforeſaid B. of ber 
life, and maiming of her members ( as above until) you will 
anſwer to us, that by any means you do compel, &c. that he 
ſhall well and honeſtly treat and govern the aforeſaid A. and 
that he fhal! not do, nor procure to be done any damage or evil 


to her of her body, otherwiſe than what reaſonably belongs t 
her huſban for the purpoſe of the government and chaſliſement 


E his wife lawfully, &c. 


And if a man be in variance with other men, and G 


be in doubt that damage or hurt will come unto him, or 
his ſervants or his goods, by reaſon of this variance ; then 
he ſhall have a ſpecial writ againſt them directed unto the 
ſheriff, that he cauſe them to find ſecurity that they do 
not damage or hurt him in his body, or his ſervants, 


or other his goods, in a certain ſum, c. And if they 


will not find ſecurity, that then he arreſt them and keep 
them in priſon, until they will fiad ſureties : and that the 


| ſheriff certify all that is done upon the ſame into the 


chancery, upon pain, Cc. as it appeareth by the Regiſter. 
And that ſecurity ought to be taken by recognizance, as 
it ſcemeth; tamen guere. And when a man hath pur- 
chaſed ſuch writ of ſupplicavit, directed unto the juſtices 
of peace, or unto the ſheriff, or unto both, againſt ary 


man, then he againſt whom the writ is ſued may come | 


into the chancery, and there find ſureties in the chancery, 
that he will not do hurt or damage unto him who hath 
ſued the writ; and then upon that he ſhall have a writ 
of ſuperſedeas out of the chancery, directed unto the jul- 
tices of peace, or unto the ſheriff, or unto one of them, 
reciting that he hath found ſureties in chancery ac- 
cording to the writ of /upplicavit, and reciting the writ of 
ſupplicavit, and the manner of ſecurity that he hath found, 
and the ſum of money in which they are bounden ; com- 
manding the juſtices and ſheriff that they ſurceaſe to ar- 
reſt him, &c. or compel him to find ſureties, &c.. and it 
they have arreſted him for that cauſe, and for no other, 


uit 
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writ in the Regiſter. And if the party who ought to ES 
ſind ſureties, cannot come into the chancery to find ſuch | 
ſurety, then bis friend may purchaſe-a ſuperſedzas in the 
chancery for him, reciting the writ of ſupplicavit, c. 

and that ſuch a one and ſuch a one are bounden for him 
in the chancery in ſuch a ſum, that he ſhall keep the 
peace according to the writ of ſufplicavit: and the writ 
ſhall be directed unto the juſtices of the peace and ſheriff, 
that they or ſome of them take ſurety of the party him- 
ſelf, according to the writ of ſupplicavit, to keep the 
peace, &c, and that then they ſurceaſe to arreſt him; 
and if they have arreſted him for that cauſe, that they 
then deliver him. 

B And ſometimes the writ of ſapplicavit is made return- 
able into the chancery at a certain day; and if it be ſo, 
then if the juſtices do not certify the writ, nor the re- 
cognizance, and the ſecurity which is taken, the party 

who ſued the /upplicavit ſhall have a writ of certiorari 
directed unto the juſtices of peace, to certify the writ of 
ſupplicavit, and what they have done thereupon, and the 
ſecurity which is found, Cc. and ſo the party ſhall have 
ſuch certiorari unto the juſtices of peace, to certify the 
ſecurity taken upon ſupplicavit, although the writ of /up- | : 
plicavit be not returnable in the chancery. _ 

C And ſo if a man require ſurety of the peace in the 

county againſt any man, he ſhall find ſureties in the 

county before the juſtices of the peace, Sc. he who 

requireth the ſecurity may ſue a writ of certiorari di- 

refed unto the juſtices of peace, to remove the ſurety of 

peace, and the recognizance taken thereupon z and to 
certify that recognizance, and ſecurity taken, under the 
ſeals of the juſtices of peace, or one of them. And if the 
certiorari be ſued upon a writ of ſupplicavit, then the cer- 
tiorari ſhall rehearſe the writ of ſupplicavit; and if it be 
ſued upon ſurety required in the county without a. fup- | 

Picavit ſued, then the form of the writ of certiorari is 

ſuch: 

The king to the keepers of his peace in the county of L. and 

o every one of them greeting. We willing for certain cauſes 
Vor. I. hate 4 to 
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to be certified of the tenor of a certain ſecurity of the peace 
before R. B. and his companions, keepers of our peace, and our 
juſtices aſſigned to hear and determine divers felonies, treſ- 
paſſes and miſdemeanors in the county of L. of R. of W. for that 
he ſhall not do, nor procure to be done any damage or evil te B. 
of F. or to any of our people, which ſecurity, of your office 
taken, remains in your cuſlody as it is ſaid, we command Jou, 
that without delay you certify the ſame to us in our chancery, 
under your, or one of your ſeals, diſtinftly and openly, remit. 
ting to us this writ. 01'S 

And when the writ of /upphicavit is directed only to the 
ſheriff, then the certiorari ſhall be directed unto the ſheriff 
only, to make return of the ſecurity found, if he have 
taken any ſecurity, Wc, | 

And if a man find ſureties to keep the peace againſt 
certain perſons before the ſheriff, without any writ of 


x7. by Fineux, ſupplicavit ſued by him who requireth ſurety, and with- 


by-the common 
law the ſheriff is 
conſervator pacis. 
Vid. Lamb. 110, 
11. and now by 
the ſtatute of 

33 H. 8. cap. 
39. it is clear 
that bond ſhall 
not be taken. 


out the writ of ancient form uſed; then the party who 
required the ſurety may have a certiorari unto the ſheriff 
to certiſy the ſecurity taken by him into the chancery, 
&c. without making mention in the certiorari of any writ 
ſued forth to cauſe the ſheriff to take ſuch ſecurity ; and 
by that certiorari it ſeemeth, that the ſheriff ex officio may 
cauſe the party to find ſurety to keep the pezce, if any 
one pray the ſheriff to have ſuch ſurety, and that the 
ſheriff bind them by recognizance, and that he certify the 
ſame into the chancery by the certzorart : for if he certity 
an obligation taken for ſecurity, that certificate cannot 
make the bond to be a thing upon record, and the party 
cannot be bounden unto the king but by matter of re- 
cord, or unlefs he come into the court, and confe!s 
the ſame to be his deed, and pray to have the ſame enrolled, 
And it ſeemeth in reaſon that the law is ſuch, becauſe 
by the common law the ſheriff is conſervator of the 
peace, and hath the keeping and the cuſtody of the county 
for the time that he is ſheriff; and the ſame appeareth 
by his commiſſion and letters patent which he hath, the 
words of which patent are ſuch ; 

Rex, Sc. Commiſimus vobis cuſlodiam, &c, and by that 
he takes his authority, which is a matter of record, 


as 
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au the commiſſion which was made to them who fhall 
be juſtices of the peace, which commiſſion, giveth 
them authority to hear, determine and enquire of all thofe 
things which are done againſt the peace. And by reaſon 
of that commiſſion they have power to bind men by re- 
cognizance to keep the peace, upon complaint made unto 
them by any perſon ; and yet there is not expreſs autho- 
rity given them by the commiſſion to take that recogni- 
zance; but it followeth, that becauſe they have authority 
to cauſe men to keep the peace, and to heat and deter- 
mine offences againſt the peace, they have power to bind 
men by recognizance fo to do; for every thing which 
they have done by virtue of their commiſſion ought to be 
taken as a matter of record. And by the ſame reaſon 
the ſheriff, becauſe his patent is of record, and he is 
conſervator of the peace in every place, every obligation 
which he taketh to keep the peace ſhall be in law taken 
for a recognizance, and eſpecially when it is certified in 
the chancery by certiorari: but yet all the pleas that are 
holden before him in the county are not of record, not 
pleas holden before him in the county by writ of juſticies 
are not taken as matters of record; for theſe pleas are 


holden before him by reaſon of the courts which he hath. 


by virtue of his office, as the county and hundred court, 
&c. But as to the leets and torns which are for the com- 
monwealth, as for keeping the peace, theſe are courts of 
record, and by conſequence for keeping the peace the 
ſheriff is judge of record, and may take recognizance for 
the keeping of the peace ex officio ; but if he fo do, and 
take recognizance upon a writ of ſupplicavit, or other writ: 
directed unto him to take ſureties for keeping of the peace, 
it ſeemeth the ſtronger ; but give credit to better reaſon, 
and therefore guere thereof. 
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Writ de (a) Auxilio ad Filium ſuum Militem 
faciend' vel ad Filiam maritand' 


HE form of the writ is ſuch: A 
The king to the ſheriff, &c. We command you that 
juſtly, &c. you cauſe A. te have reaſonable aid of bis knights 
and freeholders in your bailnoick to make his eldeft ſon a knight, 
er to marry his clieſt daughter, according to the form of the 
flatute thereupon provided by the common council of cur king- 
dom of England. Witneſs, &, 
And a man ſhall not have this writ before his ſon B 
hath accompliſhed the age of fifteen years, nor to 
marry his daughter before ſhe be of the age of ſeven 
years, as appeareth by the ſtatute of gt. 1. cap. 35. 

And he who holdeth his lands by a knight's fee, ſhall C 
pay twenty ſhillings unto the lord, to make his ſon a 
knight, or to marry his daughter, and no more. 

And the tenant who hath lands of the yearly value of 
twenty pounds holden in ſocage, ſhall pay twenty ſhillings 
unto the lord to make his ſon a knight, or to marry his 
daughter. 

And he who holdeth by half a knight's fee ſhall pay 
ten ſhillings, and he who holdeth lands in ſocage of the 
value of ten pounds by the year ſhall pay ten ſhillings. 
And ſo according unto the rate of the value of the ſo- 
cage land, and according unto the quantity of a knight's 
fee, he ſhall pay his aid, and that by the ſtatute before- 
mentioned, 

But this aid, to make the * a knight, or to marry his 
daughter, the lord was to have by the common law of his 
tenants, and the flatute puts it only in cectainty. And D 
the lord may diſtrain his tenants for this aid, and avow 
for the ſame if he will; and he need not to ſue this writ 
unleſs he will. And this writ is directed unto the ſheriff, E 
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(a) A tenant in Frankalmoign 8 EJ. 2. Mem. 23. pro Albatiſa de 
ſhall not pay aid. See Rer. Parl. Cada mo. 


24 


and 
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and he may ſue an alias and a pluries, and- an attachment 


his tenants for this aid. | | 
F And the king's tenants in like manner ſhal! pay aid 
unto the king to make his eldeſt ſon a knight, or to marry 
his eldeft daughter, &c. viz. Every one who holdeth 


half a knight's fee ten ſhillings, and ſo according to that 
rate. 5 
And in like manner every one who holdeth of the king 
in ſocage twenty pounds land ſhall pay twenty ſhillings 
to make his eldeſt ſon a knight, or to marry his eldeſt 
daughter. And he who holdeth ten pounds land in ſo- 
cage ſhall pay ten ſhillings, and that is appointed by the 
ſtatute de proviſionibus, Anno 25 Ed. 3. cop. 11. And the 
fatute ſetteth the aid certain, becauſe before the ſaid 
ſtatute, the king would diſtrain for more to make his ſon 
a knight, or to marry his daughter; but now the ſtatute 
appointeth that the king ſhall have no more. 
G And if the eldeſt ſon dieth before he cometh to the age 
of fifteen years, or before the lord hath levied the aid to 
make him knight, then the lord ſhall have aid for the 
younger ſon, 'to make him knight when he cometh to 
ſuch age, and yet he is not premogenitus filius, as the writ 
doth ſuppoſe, but he is the primogenitus which is then 
alive, and that is ſufficient, for he ought to be heir ap- 
parent, And ſo it is if the eldeſt daughter dieth before 
the lord hath levied aid of his tenants in order to marry 
her, then he may levy aid for the next eldeſt which is 
then living, after ſhe is of the age of ſeven years. 
H And by the ſtatute the writ which ſhall be directed 
unto the ſheriff to levy ſuch aid for the lord, ſhall men- 
tion that the ſon is of the age of fifteen years; and if it 
be for the daughter, it ſhall mention the is of the age of 
ſeven years, otherwiſe the writ is not good. But that 
form is not in the Regiſter, for it ſeemeth the Regiſter 
was made before the ſtatute of et. 1. and therefore the 
writ ought to be according as the ſtatute ordaineth it. 
And if the lord have aid to make his ſon knight, or to 
marry his daughter, and die before he hath paid the ſame, 


M4 then 


againſt the ſheriff, if he will not aſſiſt the lord to diſtrain 


by a knight's fee twenty ſhillings, and he who holdeth by : 


12 Car. 2. c. 24. 
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then the ſon or daughter ſhall have an action of debt 

againſt the father's executors for the money; and if the 

[ 83 } executors have no goods of the lord, then the daughter 

See after 122+ {hall have an action of debt againſt the father's heir, for 

ſo much of the money as ſhe wanteth of that which her 

father had leyied to marry his daughter: and that is by 

the ſtatute of H. 1. cap. 35. And he who holdeth by A 

grand ſerjeanty or petit ſerjeanty, ſhall not pay reaſonable 

aid to make the fon a knight or to marry the daughter, 
as it appeareth M. 11 H. 4. 32. (a). 

And if the lord levy aid for the marriage of his daughter, } 
and afterwards marry her, then the daughter ſhall not 
have an aQion of debt againft the father's executors for 
the money levied, &c. But if the daughter be not mar- 
ried in the life-time of the father, &c. by him, then the 
action doth lie. And fo it ſeemeth, that if the ſon be not 
made knight in the life-time of the father, he ſhaff 
have an action againſt the father's executors for the 
money levied to make him knight. 


Writ de Scutagio habendo. 


Viae Lit. 19 and HE writ for eſcuage lieth where a man C 
20. holdeth lands of the king by knights ſervice, to 
which homage, fealty and eſcuage is appendant : and he 
who holdeth of any lord by ſuch ſervice, which lord 
holdeth over of the king by the like ſervices, when 
the king goeth to war againſt the Scots, or againſt 
the Velſb in proper perſon, or by his lieutenant, then he 
who hoideth by knights ſervice ought to go in perſon, 
or find a man to go for him, in the war with the king, 
or his deputy in that war, for forty days at his own coſt ; 
and if he do not go, or find a man ſo to do for hin, 
then he ſhall pay for that default, and not doing his ſer- 
vice, ſuch ſum of money as ſhall be affeſſed by parlis- 


i 


* — 


— 


(a) Nor any other tenures but the juſlices, 10 FE. 6. Aww 
chivalry and ſocage, agreed by all 267. 


ment; 


Writ de Scutagio habendo. 


ment; for a knight's fee ſo much, and for half a knight's 
fee ſo. much; and ſo in proportion. And then he who 
holdeth by a whole knight's ſee ſhall pay ſo much 
for eſcuage, as the parliament doth aſſeſs that a whole 
knight's fee ſhall pay, if he hath not done the ſervice; 
and he who holdeth by half a knight's fee ſhall pay ac- 
cording to that rate; and thoſe who have done their 
ſervices and gone in war, ſhall not pay any thing. And 
that ſum of money is called eſcuage, ſervitium ſcuti. 

D And if a man holdeth of the king by knights ſervice, 
and to go with him in his war, Cc. then that lord ſhall 
have eſcuage of his tenants who hold of him by the like 
ſervice; but the ſum which he ſhall have and levy ought 
to be aſſeſſed by parliament (as afore is ſaid) before he 
diſtrain for the ſame. 

E And if a man hold of any lord, to guard his caftle in 
time of war, or to blow a horn in time of invaſion 
of enemies, this is knights ſervice: but ir feemeth, 
that ſuch tenants ſhall not pay eſcuage, if they do 
not their ſervices, but the lord ſhall diftrain them for not 
doing their ſervice, and ſhall have recompence for the 
ſame, So that none ſhall pay eſcuage, but only thoſe 
who hold by ſuch ſervices, to go into the war, or to find 
a man to go, Sc. Tamen quare. 

F And if he who holdeih of the king by knights ſervice 
to go with the king in war, do his ſervice, Oc. then he 
ſhall have a writ for him directed unto the ſheriff, to have 
eſcuage of thoſe who hold of him by the like ſervice. 
And the form of the writ ſhall be ſuch : 

The king to the ſheriff, &c. Becauſe our beloved and faith- 
ful W. D. did his ſervice with us by our command, in our 
army of Scotland, in the fir/t year of our reign. Or thus; 
Mas with us by our command in our army, &c. in the firſt 


jear, &c. as appears to us by the rolls of A. our conflable of 


our army aforeſaid. Or thus; Hath made fine with us for 
bis ſervice in our army of Scotland, in the firfl year, &c. as 
appears to us by the certificate of our treaſurer and barons of 
our exchequer ſent by our command into our chancery: We 
n you, that jou caufe the faid W. D. to have his g 

14 cuage 


Vide 16 Eliz. 
Dyer 329. 

that he who 
holdeth dy the 
moiety of a 
knight's fee, 
holdeth by 
knights ſervice, 
and ſo it ſhall be 
intended, if it be 
not found to the 
Contrary. 


Lit. 35. 


— ys Writ de Scutagio habendo. 


cuage of the knights fees, which they then held of him in your 
bailtwick, to wit, eight ſhillings each ſhield for the army afore- 
aid; -and this you in no wiſe mit. Witneſs, Sc. 

And by that it appeareth, that if the king's tenant go G 
with-the king's lieutenant or his deputy in war, that the 
conſtable of the hoſt ought to certify the ſame into the 
chancery before the king's tenant ſhall have a writ to 
levy the eſcuage of his tenants; and if the king's tenant 
do agree with the king for his going, &c. then the king 
ought to be certified thereof in the chancery by the trea- 
ſurer and barons of the exchequer, before he ſhall have 
a writ to levy the eſcuage of his tenants, 

And by that it appeareth, that if the king's tenant do U 
not go to war with the king, nor agree with the king for 
going, that then he ſhall not have eſcuage of the tenaats, 

nor diſtrain the tenants for the ſame. 

And if a man holdeth of the king by ſocage, and others [ 
hold of him by knights ſervice, and the king goeth to 
war in perſon into Scotland or Wales; now it ſeemeth 
he ſhall not have eſcuage of his tenants, if he goeth not 
with the king; but if he goeth with the king or his 
deputy, or agreeth with the king, then it ſcemeth he 
ſhall have eſcuage of his tenants, and ſhall have the 
aforeſaid writ. And it is not material, whether he hold 
by knights ſervice or in ſocage. 

And if there be lord, meine and tenant, and each hold K 
of the other by knights ſervice, if the tenant go into 
Scotland by the king's common ſummons, then the meſne 
ſhall not pay eſcu-ge: Quod conceditur per Cur', Trin. 


IT 6 H. z. 

841 And if a man holdeth lands by fuch ſervice, that he A 
Vide Title ſhall pay a penny, or a pair of ſpurs, when eſcuage run- 
marpes _ neth, c. the ſame ſhall not properly be elcuage, as It 
E. appeareth in 15 Ed. 2. Title Fvowry in the abridgments. 

Lit. 26. 


And vide 19 R. 2. that garder of a caſtle doth coun- B 
tervail eſcuage, ſo that his heit ſhall be therefore in ward, 
and fo of grand ſerjeanty; and yet it ſeemeth they ſhall 
not pay efſcuage, Yred vide in title Gard, ibid. 24 
36. 

And 


Writ de Scutagio habendo. 


C And in title Quare impedit, in the abridgments, that 
eſcuage certain doth not make koights ſervice, Hil. 
5 Ed. 3. 

D And if there be lord, and many ſeveral meſnes and te- 
nants, and each hold by ſeveral knights ſervice, if the te- 
nant paravail of the land do the ſervices, and go with the 
king in war, Cc. the ſame ſhall excuſe all the other 
meſnes ; for for one land but one ſervice can be demand- 
ed, viz, to go, or to find a man to go, Cg. and fo the 
meſne paramount to him is excuſed, becauſe the fervice 
is done by the tenant, Ye. 

E And when the king will levy eſcuage of his tenants, 
he uſeth to grant a commiſſion to certain perſons. And 
the form of the commiſſion is ſuch : | 

The king to his be oved, &c. We have aſſigned you to 

levy and collect our (ſcuoge of our army of Scotland, in the 

firſt. year of our reign, in the county of K. as well within li- 

berties as without, of the fees of the knights which they then 

held of us in chief, or of the eſcheats and honours then being in 

eur hand, or of the purchaſe of our ancgſtors or of us, as of the 

knights fees which are holden of archhiſhepricks, biſhops icks, 

abbies, priories, or other dignities or off ces eccleſeaſtical what- 

forver which were then in our hand, and of the inheritances of 

bers within age, and being in our cuſtody; to wit, forty fhil- 

ling of every fee for the army aforejaid; ſo that you may have 

7 all the monies thence coming, with all particulars, at our ex- 
chequer as ſoon as you can, to be paid to us there. And he- 

ca qe many of the fees aforeſaid have come to the hands di- 

vers perſons, as well in the times of our anceſlors as in ours, 

to wit, ſome by hereditary deſcent, as well in parcels as in other 

\ manner, and ſome by alienations thereof diverſely made, we 
Mn eu ta inquire by the oath of honeſt and lawful men of 

every hundred in the county aforeſaid, as well of knights girt 

with a ſword as of others, by whom the truth of the matter may 

be better known, who held knights fees, or any part of the ſame 

B fets in the ſame county in the lime aforeſaid, as of our crown of 
England, or of the purchaſe of our ance/iors and us, and of the 
archbiſhopr ict, biſhopricks, abbies, priories, and other digni- 
ties and offices before ſaid, and alſo of the inheritances of the 


brirs aforeſaid, then being within age, and how many fees, 
and 


miſſes tn manner aforeſaid, and the inguiſitions upon the pre- 


»9 Ed. 2. Br. 
Tenures 63. 
Leſſee for life 
may do eſcuage. 
6 Ed. 2. Gard. 
12. he ſhall have 
the ward, be- 
cauſe it is a pro- 
fi ; be ſhall 
have eſcuage, be- 
cauſe it is a ſuit 
real; by Wilbie. 
Scrope cont. 


and of hoſe who afterwards fucceſfrvely held them after parti- 


fo many and ſuch hong and lawful men, as well knights girt 


upon this commiſſion, and another writ cloſe unto the 


Writ de Scutagio habendo. 


and what parts of a ſee, every ſuch tenant then held, and in 
what towns diſiinfily, and ubs were anceſlors of them why 
keld by hereditary deſcent, and who in other manner, and who 
alſo were the heirs within age and in our cuflody, and what 
archbifbopricks, biſbopricks, abbies and priories, and other dig. 
nities whatſaever or offices (the keeping of the temporals where 
belorgs to us) were vacant at that time. And thereupon u- 
command you, by the faith wherein you are bound to us, firm 
injeining that at certain days, &c. you do and fulfil the pre. 


miſſes diſlinfily and openly made, which may make plain men- 
tien of every fre, and of the names and ſurnames of the tenant 
fome time ſeverally helding them, while they were held what, 


tions of the ſame between heirs parceners, or by alienations, ax 
is aforeſaid, have at the exchequer aforeſaid, about the feaſ? of 
Eaſter next coming, under your ſeals and the ſeals of thoſe by 


whom they were made. We alſo command our ſheriff of the 
county aforeſaid, that at certain, &c. he cauſe to come, &c. 


with the fword, as others of his bailiwick, as well within li. 
berties as without, by whom the truth of the matter may be 
better inquired and known, and that be de obey and attend upon 
you in the premiſſes : we a'ſo command the treaſurer and ba- 
rons of the excheguer afereſaid, that they ſpeedily ſend to you in 
writing ſuch fees as are found et the exchequer aforeſaid touch- 
ing the lands and tenements in the county aforeſaid, for evidence 
and for the greater expedition of the premiſſes : in teſtimom 
whereof, &c. Witneſs, &c. 
And a venire facias ſhall be ſent unto the ſheriff cloſe 


treaſurer and barons, Wc. quad ſocda mittant, Sc. 
And now it appeareth by this commiſſion, that the 
king ſhall have eſcuage of the tenants who hold of theſe 
lands or manors which the king hath in his hands by rea- 
ſon of ward, or by reaſon of the vacancy of a biſhoprick, 
&c. Or if he have an eſtate for years in the ſeignioty, 
he ſhall have eſcuage of the tenants, Cc. 
And fo ſhall another lord have, if he have a term 
for years or for life in the ſeigniory, if he go with 
2 - : the 


Frit de Securitate inveniend”, &c, 


| the king in war into Scotland, Ec. he ſhall have eſcuage 
then of the tenants which hold of him by knights ſervice ; 


for the tenant is not bound to go, but to defend his lord, 
or to find a man to defend him; and then if the lord do 


not go into the war, the tenant is excuſed. 


Writ de Securitate inveniend' quod ſe non 
divertat ad Partes exteras, ſine Licentia 
Regis. | 


Y the common law every man may go out of the 
realm (a) to merchandize, or to travel, or for 
what other cauſe he pleaſeth, without the king's leave ; 
and he ſhall not be puniſhed for ſo doing; but becauſe 
that every man is bound to defend (a) the king and his 
realm, therefore the king at his pleaſure by his writ may 
command a man, that he go not beyond the ſeas, or out 
of the realm, without licence; and if he do the contrary, 
he ſhall be puniſhed for diſobeying the king's command, 
And it ſeemeth that this command may be made by the 
king's writ under the great ſeal, and alſo by the privy 
ſeal, or ſignet; for by the law the ſubject is bounden 
to take notice of every of the king's ſeals in fuch caſe, 
as well as of the great ſeal. | | 


L 85 1 


Vide 1 Elize 
Dyer 165. 


2 Co. 17. . 


This writ is lex 
terre, 


2 laſt. 5 


And there are two manners or forms of ſuch writs i 


one is directed unto the party (“), and the other unto the 


— — 


——_— 


(a) See Dyer 189. If one beyond 
ſea does not return at the king's com- 
mand under the great or privy ſeal, 
his lands and goods ſhall be ſeized 
for the contempt. And ſee the like 
in Dyer 176. where a baron had li- 
cence to go beyond ſea, to be void 
on a condition which is afterwards 
broken. On a mandamus to return 
by letters under the privy ſeal, and a 
refuſal certified by the meſſenger into 
chancery, and the certificate ſent by 
mut into the exchequer, A com- 
miſſion ſhall iſſue to ſeize his lands. 


And Nzte; It is there held, 1. 
That the licence is not countermand- 
able within the term., 2. That the 
certificate of the comempt is not tra- 
verſable, becauſe not triable per Pays. 
Note alſo; The king bas only the 
profits of the lands, and therefore ob- 
ſerve well the ſtatute. 13 Eliz. c. 3. 


Dyer 375. | 25 
(*) It is now uſually directed to 
the ſheriff only, 1 Px. Alm. 159. 


Ci. Tut. 294. 


ſheriff, 


Writ de Securitate inveniend', &c. 
ſheriff, commanding bim that he cauſe the party to find 
ſecurity that he do not go out of the realm without the 
king's licence. And the firſt is ſuch : 

The king to 1. of B. greeting : Becauſe we art given to un- 
derſ/and, that you deſign to go privately into foreign parts, and 
intend to proſecute there many things prejudicial to us and to aur 
crown, in contempt and prejudice of us, and contrary to our pro- 
clamations and inhibitions thereupon often made We, willing 


to appoſe ſuch cantempt and prejudice, firiftly (b) forbid yu, 


we” 


22 & 13 Elis. 
Dyer 296. ac. 


under the peril that may fall thereon, that in any wiſe you go 
wot into foreign parts without our ſpecial licence, nor attempt 


er cauſe to be attempted any thing io be proſecuted there, 


which may in any manner be able to prevail to the prejudice of 
#5 or of cur ſaid crown, nor ſend any perſon there for that 
purpoſe. Witneſs, &c. 

And alſo the king by his proclamation may inhibit his 
ſubjects, that they go not beyond the ſeas, or out of the 
(e) realm, without licence, and that without ſending any 
writ or commandment unto his ſubject; for perhaps he 
cannot find bis ſubject, or know where he is, and there- 
fore the king's proclamation is ſufficient in itſelf. And 
if the ſubject do contrary thereunto, it is a contempt, 
and for ſo doing he ſhall be fined to the king. 


The other fora of the writ direQeds unto the ſheriff is D 


ſuch : 

The king to the ſheriff, &c. Becauſe we are given to "A 
Hand that A. B. clerk, purpeſeth to go over tewards foreign 
parts to proſecute there many things prejudicial and hurtful ta 
ws and many of our people We, willing to refit his malice in 
this behalf, command you, firmly enjuining that you cauſe the 


— 


(5) See ſeveral ancient prohibi- 
tions De nm trausfretando, c. Rot. 
Clauſ. 10 H. 3. m. 27. dorſo. 
Clauſ. 11 H. 3. m. 25. dorſo. Clauſ. 
2 Ed. 3. m. 52 dorſo. E-: Nota 
Clauſ. 3 Ed. 3. m. 36. dorſo, ap:s- 
nitur porius de Dover tantur:. 

(e) See Dyer 165. R.. Clauſ. 
85 Ed. 1. m. 25. dorſo. Lib. Parl. 


204. And note Dyer 295. accordant. 


But till ſuch proclamation made or 


writ iſſued, it is ao contempt for an) 


perſon to go beyond ſea, althcugh ne 
intends to live there out of his due 
obedience: for his purpoſe or intent 
is not triable. Sce the ſtatute of 
5 K. 2. c. 2. repealed by Stat. 4 Jac. 
. 


aſere- 


Writ de Securitate inveniend', &c. 


oforeſaid A. B. te come corporally before you, and ly tobat 


means you can compel him to find ſufficient manucaptors who - 


will bail him, under a certain penalty to be reaſonably impoſed 
on them by you, for which you will anſwer to us. Or thus; 
And him the ſaid A. B. to find ſufficient ſecurity, under the pe- 
| nalty of one hundred pounds, to be paid te our uſe, or every one 
of them in the penalty of, &c. that he (go not tewards foreign 
parts without our ſpecial licence, nor preſume to proſecute, or 


the prejudice or damage of our people, nor ſend any perſon or 
perſons there for that purpoſe. And if be ſhall refuſe to ds this 
before you, that then you do commit him the ſaid A. to our next 
gael, to be kept ſafely in the ſame until he will freely do ſo; and 
when you ſhall have ſo taken that ſecurity, you thereupon tuitb- 
out delay diſtinetiy and openty inform us thereof, or certify in aur 
chancery under your ſeal, remitting to us this writ. Witneſs, 
Ke. | 

E And this writ may be directed unto juſtices of the 
peace, or unto the ſheriff, or unto both; and the 'form 
may be as the writ of ſupplicavit, which is directed unto 


the juſtices of the peace, and unto the ſheriff, to cauſe 
kim to find ſureties, &c. | 


And every one, upon a ſurmiſe made unto the chan- 


then the party againſt whom it is ſued may come into 
the chancery, and obtain licence by letters patent or by 
letters under the privy ſeal or privy ſignet; and the 


ſeal, becauſe thoſe letters will excuſe his contempt. And 


cauſe to be attempted to be proſecuted, any thing whatſoever + 
there, which may be able to prevail to the contempt of us, or to 


cellor, may ſue forth this writ for the king (“); and 


licences are good, although they be not under the great 


2 
FAM 


LS 


— 


ſuch licences are called (b) paſſports. And now by the Repealed per 
ſatute of 5 R. 2. c. 2. it is ordained, That no perſon I. 1. © 1. 


(*) It is now granted ia aid of 
tie ſubje& to help him to his juſt 
Lebts. Pr. Rer. 251. 3 P. Wns. 
513. Put ia ſuch caſe a ſufficient 
ground muſt be laid for the ſuggeſtion 
at the defendant is going abroad, 
vhich mult be verified by affidavit, 
al a ſum certain mult be 1 kewile 


” 


ſworn to. Shearman v. Shearman, 
3 Bro. Ch. Rep. 370. | 


(5) See the ſtatute of Magna Charta, 
c. 30. That the ſea ſhall be open for 


merchants. Ret. Parl. 18 Ed. 3. nu. 


10, 22 Ed. 3. m. 3, 


Lis 22. 


25 Ed. 3. 


paſs 


= Writ of Treſdafe : 
paſs out of the realm without the king's leave, bit thoſe 


who are excepted in the ftatute, and therefore ſee the 
ſtatute; 


Writ of Treſpaſs. 


\HERE are two manners of writs of treſpaſs : ons 

is vicountiel, and is dire&:d unto the ſberiff, 

and is not returnable, but ſhall be determined in the 

county before the ſheriff; and in this wiit it ſhall 

: not be ſaid Quare vi & arms, Wc. but the form of the 

: writ is ſuch: 

1 86 “1 The king to the ſheriff of Lincolnſhire, greeting : W. if 

: B. hath complained unto us, that C. made an aſſault upon hin 
the ſaid W. at N. and beat, wounded and ill treated bin, 

and other enormous things to him did, to the no ſmall damage 
| and grievance of him the ſaid W. And therefore we command 
you, that you hear (c) that plaint, and afterwards juſtly cau: D 
him to be thereupon brought before you, that we may hear nt 

more clamour thereupon for want of juflice. Witneſs, &c. 
And by this writ the ſheriff ſhall hear and determine 
that treſpaſs, &c. by inqueſt according to the common 
G law; and this writ is in effect a commiſſion unto him, 
and he may declare upon this writ unto his damage of 
55 twenty pounds, or more. 
RR And another form of (d) writ for goods is ſuch: 

The Ling to the ſheriff, &c. W. and B. executors of the 
will of C. have complained unto us, that E. and F. took and 
carried away goods and chattels which were of him the ſaid C. 
to the value of, &c. found under the cuflody of them the ſaid 
executors at N. and other enormous things to them did, to tht 
hindering of the execution of the aforeſaid teflament : and thert- 
fore, &c. that we may hear no more, &c. 


— 


(e) And yet the ſheriff is not judge, ſheriff himſelf; and fo coram mw 
bat the ſuitors, 6 C. 11. yet fee judice. ; 
21 H. 6. 35. Falſe judgment was (d) Note; The writ, if for I 
aſſigned, becauſe the plaint was held things, is cepit & abdux:t ; if for dead 
before the undet-ſheriff, and not the things, it is cepir & a4ſporta vit. * 


Writ of Treſpaft. 


B And a man may ſue other writs of treſpaſs upon the 
caſe in the county before the ſheriff ; and the forms of the 
writs are ſuch: b eee 

The king to the ſheriff, & c. A. hath complained unto ut, 
that whereas B. did deliver a hyndred ſheep of his to the afore- 


{aid A. to fay or be kept for one year upon his land and paſture | 


t N. under certain conditions, the aforeſaid B. took and car- 
ried away thoſe ſbrep, bring there upon the land of him the ſaid 


A. within the term aforeſaid, without the licence and will of _ 


the ſame A. and other, &c. to the damage, &c. By which 


85 


ſheriff, to determine that cauſe. 


ms, FR % 1 oP” WA 


writ it appeareth, that he cannot take back the cattle 
again, if the plaintiff perform the conditions, 

C If a man borrow a certain ſum of money, and pawn 
goods for the ſame, and offer the money again unto 
the party, and pray that the pawn may be delivered back 
to him, and the other refuſe to do it, he ſhall have an 
ation of treſpaſs upon the caſe in the county before the 
ſheriff, to determine the matter, &c, | 

D If a man deliver unto another a bull, or oxen or (a) 

cows, to make profit of them for a certain time; if 

he, againſt the will- of him to whom they were de- 
livered, take them back again within the time, he ſhall 
have an action of treſpaſs againſt him diceted unto the 


E Ifa man diftrain kine which are with calf, and impound 
them againſt law for ſo long time that they caſt their 
calves, then he ſhall have a ſpecial writ directed unto the 


* 


(a) Note; This ſpecial writ, Que/- 
tus off nobis A, quod cum B. viginti 
over, Oc. liberaſſet, Ec, præd B. 
fe licentia prædicti A. oves illas infra 
term” cepit & abduxit. Regiſter 92. 
For it is clear the bailor in ſuch caſe 
Cannot retake them within the term. 
2 Ed. 4. 13. 17 Ed. 2. 22. 1 H. 
7- 15. And yet if he or his donee 
takes them, the bailee ſhall not have 
a general writ of treſpaſs ; for then 

e ought to recover damages to the 
value of the beaſts, againtt him who 
24 the general intereſt, which is not 


agreeable to reaſon. See 11 H, 4. 
24. adjudged ; but againſt a ſtranger 
the bailee thall have a general writ of 
treſpaſs. See 11 H. 4. 17. 21 KH. 
7- 15. and ſhall recover damages to 
the value of the beaſts, becauſe he is 
chargeable to the bailor in detipue. 
But if after the taking the bailor re- 
leaſes to the treſpaſſor, the action vi 
& arms remains as before; and yet 
on the matter ſhewn, he ſhall recover 
damages only for theco mpeſturing, 


De. | 


ſheriff, 
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ſheriff, rehearſing the ſpecial matter, to end the ſame be- 
fore the ſheriff in the county. | | | 
And ſo if a man have a ſalt- pit by the ſea-coafts, and P 
another erect a wall betwixt the ſea and the ſalt-pit, if 
the other perſon throw down the wall, by which the ſea. 
| water overfloweth the ſalt pit, he ſhall have a ſpecial writ 
directed unto the ſheriff, to end the matter in the county, 
And ſo for every manner of treſpaſs done, a man may 6 
(5) chuſe to have ſuch a writ directed unto the ſheriff, to 
end the matter before him in the county, or to ſue a writ 
unto the ſheriff returnable in the common pleas or the 


| king's bench. 
Vid.4 Ann. And if the writ of treſpaſs be returnable, then the writ H 
* 16. ſhall be of another form, for then theſe words vi & arni; 


(a) ſhall be in the writ; and if it want thoſe words, the 

writ ſhall abate, if they be not writs of treſpaſs upon the 

caſe ; which writs of treſpaſs ſhall not have theſe words 

Quare vs & armis in the writ, »Ithough they are returnable 

. in the common pleas or king's bench; and if they have 

the words Puare vi & armis in the writs, it ſhall be good 

cauſe to abate the writs. And the form of a writ re- 
turnable in the king's bench is ſuch : 

The king to the ſheriff, &c. If A. ſhall make you ſecure, 

Ke. then put by gages and ſaſe pledges B. that he be before us 

on the morrow of All Souls, whereſoever we ſhall then be in 

England. And if it be returnable in the common pleas, 

then thus: Pefore our juſtices at Weſtminſter on the morrow 

of All Souls, to ſhew (b) wherefore tvith force and arms be 

made an aſſault upon him the ſaid A. at N. and beat, wounded 

and ill treated him, ſo that bis life was deſpaired of, and ather 

enormous things to him did, to the great damage of him the ſaid 


— — 


/ 


9 JH — — — 


(5) So that it ſeems in a juficies ſur le Caſe, 29 Ed. 3. 20. 16 EC. 
the ſheriff may proceed, though the 4. 7. otherwiſe if it were only for 
freehold comes in debate. 6 H. 4. non-feaſance, 43 Ed. 3. 39. See 
" 2 Salk. 636. 

; (4) But the cau/a cauſans, or im- (3) Note; If the writ be, Sina! 
mediate cauſe and conveyance to an cum aliis malgfactoribꝰ vi & armis, &c: 
action on the caſe, may be laid vi & it ſhall abate; otherwiſe if it be -. 
armis, 12 H. 4. 3. 8 R. 2. Action mul cum aliis ignot', 8 H. 5. 5. 


3 A. and 
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A. and (c) againſt our peace: and have there the names of the 
pledges and this writ. Witneſs, &c. 

And if a man impriſon another, then the form of 
the writ of treſpaſs is, To ſhew whereſore with force and 
arms he made an aſſault upon him the ſaid A. at N. and (d) 
wounded, impriſoned and ill treated him, and other, &c, 

And it is not material whether he be wounded or not, 
for the form of the writ is ſuch ; but the damages ſh.ll be 
increaſed for the ſame, if he recover. And if he 
impriſon him until he pay a fine for his deliverance, then 
the form is, Wherefore with force and arms be tobt, impri- 


ſoned and ill treated him the ſaid A. at N. and detained him 


in priſon there (e) until he had made a fine (for ſo much) 
with the ſaid B. for the having of his delivery, and other 
enormous things to him did, &c. 


L And a man may have one writ of treſpaſs for divers *7 


treſpaſſes (/), &c. as for breaking his cloſe, cutting his 


86 


trees, per Thorpe. 


(e) Nete; If he counts of a treſ- 
paſs done, part in another king's time, 
and part in the preſent king's time, 
the writ ſhal! be, Contra pacem np? 
dom” regis, Mc. & dom” regis nunc, 
&c. and it ſhall be good reddendo ſin- 
gula fingulis., 21 H. 4. 15. And on 
a writ contra pacem noſlram only, he 
ſhall not recover damages for a treſ- 
paſs done in che time of another 
king. See 2 Salk. 640. 

(4) Note well; A juſtification for 
a battery is no juſtification for wound- 
ing, fc. 21 H. 6. 27. 

(e) And if he juſtifies the impri- 
ſonment, he need not anſwer to the 
taking of the fine, for it is but ac- 
ceſſary ; and therefore the plaintiff 
ought to anſwer to the juſtification of 
the impriſonment, and not the taking 
of the fine. Quære 19 Ed. 3. 19. 

Note; If one be taken in the 
cuunty of G. and impriſoned till he 
makes fine in the county of V. he 


(J) Yet for taking of a hawk 
(reclaimed) he ſhall nut have treſpaſs, 
but trover and converſion. Quære 
2 Lev. 201. 1 Salk. 667, Oc. and 
the count ought to be that he is re- 
claimed; and it is not ſufficient to 
ſay he was poſſeſſed of him as of his 
m—_ goods. Dyer 306. Treſpaſs 
de bonis aſportatis ought to alledge 
them to be fuis. 13 H. 4. 11. 

Nee; In ſuch a writ the defendant 
pleads, That as to a pheaſant, he 
found it in his own ground, out of 
the plaintiff*s warren, and he let his 
faulcon flie at it, who followed it into 
the warren, Sc. and the defendanc 
followed his hawk thither and took 
it; and it was ruled in a manner by 
Knivet, That the entring and taking 
there was tortious. 38 Ed. 3. 10. 
Otherwiſe if the killing and taki 
had not been in the warren. 12 H. 
8. 10. Ld. Raym. 250. See in 


treſpaſs Quare vi & armis in warrenam 


may have this writ in the county of fuam intravit. It is no plea in bar 


C. 38 Ed. 3. 20. 
"vcr 0 


5 that the freehold of the ſoil is in the 


de- 
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trees, fiſhing in his ponds, beating his ſervants, and 
taking his goods and chattels, and all in one writ ; and 
for cutting his wood, gnd for taking his young hawks 
and the form of the writ is, ¶ bereſore with force ot 
arms he entered the wood of him the ſaid A. dt N. and tock 
and carried away three young ones of his hawks of ſuch a 
price, lately building neſts in the ſame wood ; and other enor- 
mous things, &c. | 

And by this writ it appeareth that the property of the 
hawks are in him who hath the land by the word ( ſuerum 
in the wit. Pe. 89. E. 

And for hunting in a warren the form is, W be M 
entered the warren of him the ſaid A. at N. and therein, with. 
out his licence and will, chaſed, and took and carried away (a) 


(87 ] 


Brag 10. 


» 8 


defendant. See 3 H. 6. 13. 5 H. 
7. 10. 17 £d. 4. 6. 10 H. 7. 25. 
11 H. 6. 34. contra. 

Note this diverſity. 1. If one comes 
into a chaſe, foreſt or warren, and 
drive the beaſts out of it, and he who 
drives out the beaſts, or any other 
who has notice of it kills the beaſts, 
the owner of the foreſt, or his officer 
may make freih purſuit, and thereon 
take or ſeize the dead beaft; for ſo 
long as he that killed it, had notice, 
Sc. the legal and local property on 
the freſh purſeit ſhall be ſaid to con- 
tinue. 12 H 8. 10. adjudged. 2. 
If a beaſt of foreſt, chaſe, Sc. comes 
by eſcape into my land, I may kill 
him on my own ground without fore- 
ſtalling him, and the ſame is not pu- 
niſhable. 12 H. 8. 12. 21 H. 7. 
30. provided it be not an hart pro- 
claimed. 7 H. 6. 36. 3. If beaſts 
of chaſe come by eſcape into my land, 
which is a convenient diſlance from 
the park, I may chaſe them with 

reyhounds; and if the greyhounds 
Follow them towards the park, and I 
keep them out, ard the greyhounds 
kill them, I may now take them, and 
am not puniſhable; o.herwiſe if the 


lands are wi a convenient diſtance. 
18 H. 6. 43 Ed. 3. 8. 

Note; In treſpaſs for entring into 
a park, warren, Oc, it is no plea to 
ſay it 1s no park or warren, but he 
muit plead nor cul", and give the mat- 
ter in evidence. 10 H. C. 16. 
8. 9. and therefore it is held clearly, 
that if one has a warren, it he incloſe 
or impark withaut the king's licence, 
and another hunt there, and he bring 
treſpais de parco fracto, the other may 
plead non cul', and give this matter in 
evidence ; for none may have a park 
without the King's grant, or by pre- 
ſcription. Note alſo; The plaintiff 
in this writ does not make any title 
to che park in his count, and there- 
fore it 15 no plea, that he had no park 
by preſcription or licence. For how 
can judgment be given on a title 
where none is alledged. 18 2. ö. 
21. 

(a) Nite; He ſhall not ſay lepores 
ſuos, for he bas not the real property 
in them, but only a property cauſa 
warrenæ, and only during the time 


they” are in the warren. 3 H. 6. 
$5o 


hartes, 


19H. 


OD wow 


harts, conies, 
89, K. ö 
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fungen and partrdees, (3) * 


a And if a man bunt and take away angiber man's conies 
in his cloſe which is no warren, then the form of the writ 


is, IVherefore, &c. he broke the cloſe of bim the ſaid A. at N. and 


therein without his licence and will,” chaſed, and took and carried 


away ſo many contes, (c) of ſuch a price, &c. 


And by this writ it appeareth, that he who hath a 
land hath no property in the conies. And ſo of a park; 
' wherefore &c. (a) he broke the park of him the ſaid A. at N. and 


2 6. 69. | 


in it, &c. chaſed, and took and carried away the wild beaſts. Or 
thus; Wherefore, &c. the berbage of him the ſaid A. at N. 
lately growing, or the corn of him the ſaid A. at N. lately grow- 

ing, to the value of ten pounds, with certain catile he depaſtured, 


(5) trod down and conſumed, and other, &c. 


And he necd 


not ſay in the writ, wherefore he broke the cloſe, &e. and the 


herbage, &c. 


B And there is another form of writ of treſpaſs, of 1 


C the foil and carrying away the ſea coal, 


And another form of 


writ in the regiſter, of his horſe and catile arreſted without 


cauſe, until he ſhould make a fine. 


D And another form, of bis bouſe brain and timber — 


away. 


E And there is a writ of treſpaſs for executors for goods. 
taken out of their poſſeſſion, which is ſuch; 


a. 


() And he ſhall ſhew in his count 
the certain quantity (or number) of 
the things, but he ſhall not ſay pretio 
(or of what value.) 2xere 30 Ed. 3. 
10. for it is only (fugauit) in this 
writ. 

(e) Note; He ſhall not have treſ- 
paſs for the conies only. 43 Ed. 3. 24. 

(a) Note; The defendant ought to 
anſwer to the breaking of the park; 
as alſo to the driving or chaſing. 
20 H. 6. 379. Weſt. 1. c. 20. and the 


— — ** 


ae The plaintiff mall not have 
judgwent according to the ſtatute, 
if he does not bring a ſpecial writ ac- 
cording to the ſtatute, and not a ge- 
neral writ. 9 H. 6. 2. 47 Ed. 3. 
10. adjudged. 

(5) And Nore; He has only a local 
property, and it is void without a 
ſpecial eaſtom to the contrary. if 
beaſts of chaſe or foreſt go out of the 
bounds of the foreſt, he in. whoſe 
lands they are may kill them, except 


plaintiff ſhall recover for the entring a hart proclaimed. 7 H. 6. 36. 

into the park, tho“ the defendant does 5 H. 7. 30. 43 Ed. 3. 8. 

not hunt, if he came for that or other 

ill purpoſe. 5 H. 5. 1. | 
| "WMA The 


am 


mage of them the ſaid A. and B. and againſt our peace. 


Writ of Treſpaſc. 
The king &c. erin and B. executors of the teflament of C. 
ſhall make you ſecure, &c. then put, &c. wherefore he took and 
carried away four oxen, which were his the ſaid C., of the 
price of one hundred ſhillings, found in the cuflody of them the ſaid 
executors at N. and mowed the corn of him the ſaid C. there 
growing, and took and carried away the ſame corn, and other goods 
and chattels of the ſame C. found there in the cuſtody of the ſame 
executors, and other enormous things to them did, to the delaying 
of the execution of the will aforeſaid, and agoinlt our peace. 
And if an abbot and his monks break the ſeal of any wri- 
ting which they have made to another perſon, the party 


; hall have a writ of treſpaſs againſt them in ſuch form: 


The king, &c. If A. ſhall make you ſecure, &c. then put 
the abbot of C. and I. and D. co-monks of the ſame abbet, &c. 
wherefore, &c. a certain writing of him the ſaid A. ſealed with 
the common ſeal of the aforeſaid houſe, by which the ſame adbit 
and convent were bound to the afereſaid A. to find ber in victuali 
and cloathing and in all her neceſſaries, until the ſame abbot and 
convert ſhould marry her the ſaid A. to ſome man having twen- 
ty pounds of land or rent, found at L. they — defirojed, 
and other, &c. 

And alſo a man may have a writ of treſpaſs for fiſhing in 


his ſeveral piſcary, and for cutting his graſs, and for plow- 


ing his land, © or for ſhearing his ſheep, and all in one 
writ. 


And another form of writ for mowing his corn, and cut- 


ting his graſs, and felling his woods, and eating his corn 
and paſtures, and all in one writ. 


And alſo another writ of treſpaſs done unto a woman be- H 


fore (c) coverture, which is ſuch: 
If A. and B. his wife ſhall make you ſecure, &c. then put 
&c. wherefare, &c. he broke a certain cheſt of her the ſaid B. 


| Found at N. and took and carried away a certain writing obliga- 


tory found in the ſame cheſt, &c. and other, &c. to the great da- 


— 


(e) Mete; This writ does not ſup- before the coverture, the bill or writ 


poſe a m ola, 


but the count does, ſhall be um fela. See 22 /. 87. 


21 H. 6. 30. 7 H. 7. 2. Dyer 105. and the verdict may find all guilty, 


but if it be of a a battery of the wife Where one only beats, Ec. 


3 


And 


ny 
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1 . And another writ in the regiſter, of taking away a ſhip, 1 
and carrying away the chattels. | en 
K And another writ, of corn and graſs. of vineyards depaſlu- 
red, &c. And another writ, of corn and graſi of coppices de- 
paſlured, &c. | | 
L And another writ, of a. pool broken, thus; Wherefore, &c. 
he maliciouſly broke a certain pool at R. by which the water 
running from the ſame pool overflewed the fiſh-pond of him the 
faid A. inſomuch, that by the courſe of that water and the inun- 
dation aforeſaid, the fiſh then being in the ſame fiſb-pond to the 
value of one hundred marks, i ſued thereout ; and other, &c. 
By which it appeareth, that he ſhall have a writ of treſ- 
paſs vi & armis, becauſe he cauſeth the water to run out 
of his pond, by which the fiſh there go away. 
M And there is another writ, de equis abduftis, and goods 
and chattels unto the value of five pounds and one hundred 
ſhillings of his money in monies numbered, ibidem invent 
ca)t. &c. | | 
N And there is another writ of treſpaſs againſt thoſe who 
lie near the plaintiff's houſe, and will not ſuffer his ſervants 
to go into the houſe, nor the ſervants who are in the houſe 
to come out thereof ; and for taking and impounding his 
cattle, and not ſuffering him to ſue a replevin, c. And 
the form of the writ is ſuch : | N 
The king, &c. If, &c. put, &c. wherefore with farce and J | 
arms they beſet the houſe of him the ſaid A. at H. and his men 4 
and ſeruants, being out of the ſaid houſe, would not permit to 
enter the ſame houſe to do thergin for the ſervice and profit of him 
f the ſaid A. and certain others his men and ſeruants, being therein, 
would not permit to go out of the ſame houſe to the land of bim 
the ſaid A. there to till it by which one hundred acres of land [ gg 1 
of him the ſaid A. remained untilled, and the ſame A. for a 
long time bath laſt the profits of tgg land aforeſaid, to the value 
of twenty pounds, and his ſervice of the ſame men and ſervants ; 
and alfa impounded there the beaſts of him the ſaid A. and detai- 
ned them there impounded, not permitting them to be replevied 
to the ſame A. according to the law and cuſtom of our kingdom ; 
and other enormous things to him did, &c. | 


And there is another writ of an houſe broke, and priſoner 


U 3 OO Whergfare 


taken away thus: 
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Wherefore with force and arms they broke the houſe if him th, 
faid A. at N. in which the ſame A. (a) ditained one H. of C, 
a Scot, taken by him in war as bis priſoner, until be ſhould le 
ſatisfied of one hundred pounds, for which the ſame H. made his 
ranſom with the aforeſaid A. for ſaving bis life, and took and 
carried away him the ſaid H. and other enormous things, &c. 
2& 3 F. E Ma. And note, that the form of the writ for a live thing, as 
1 8 88 horſes or men, or ſuch like, is to ſay, ceperunt & abduxe- 
runt; and for a dead thing, to ſay, ceperunt & aſportaver, &. 
And there is another writ of treſpaſs; if a man take ano- 
ther and impriſon him until he make oath that he will not 
trouble nor impriſon him for a treſpaſs done to him before, 
or impriſon him until he hath made unto him a releaſe of all 
D- > actions. | 
Infra 89. D. And if a man taketh his villain and puts him into the 
ſtocks, and others come and break the ſtocks, and let him 
out, he ſhall have an action of treſpaſs, and the form is, 
Reg. 95. b. Wherefore when be the ſaid R. took S. bis villain and fugitive 
| in his manor at K. and there put him in the flocks to puniſh him, 
4s it was lawful for him to do, becauſe he was net juſiifiable to 
bim the ſaid R. the aforeſaid, & e. with force and arms broke 
| the locks aforeſaid, and teol and led away him the ſaid 8. 
Pot. 29. M. There is another form of writ, thus: Wherefore with 
Force and arms, & c. he filled a certain ditch in L. with earth 
and mud ſo that the water iſſuing from the ditch aforeſaid over- 
flowed the corn of him the ſaid W. being in ſheaves in his 
barn there, by which his corn aforeſaid, to the value of one 
hund ved fhiliings, was rotted, and plucked up by the roots hit 
trees there lately growing, to the value of forty ſhillings, and 
toith certain beaſts depaſtured, trad detun and conſumed his corn 
there lately growing, to the value of forty ſhillings, &c. 


— — 


1 — —_— a —_ — 


(a) Note; If this writ be ona £ cows, the writ ſhall abate, for they 
catalla, he may not count of one live ſhall} be intended living: therefore the 
thing, as a horſe, Sc. but ought to writ for theſe ought to ve ſpecial, viz. 

have a ſpecial writ, 10 H. 6. 22. yet equos, vaccat, c. 
ſhall not abate for variance of the Note; Where the writ was de Fonis 
count; fer Paſton. See 21 H. 6. 29. C catallis, it concluded ad walenciam; 
If the writ be baza & ratalla, and he as 3 Ed. guos pretii, Sc. 21 H. b. 39. 
counts of pikes or teaches, horſes or Dyer 121. And 
N 
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And what is in the firſt part of this writ it appears, is 
an action of treſpaſs upon the caſe, and the reſidue a com- 
mon action of treſpals. . | 


- 


And if a man draw wine out of the veſſels, and put water 
in the ſame to fill them up again, he ſhall have an action of 
treſpaſs in this form : 

IW herefore with force and arms, & c. he drew out fixty fla- 
gons of a certain tun of wine of him the ſaid A. of the price of 
four pounds, put in the ſhip of the afareſaid I. at S. to te 
brought from thence to S. and filled up that tun with ſea water, 
ſ that the reſidue of the wine aforeſaid became corrupted, and 
whally periſb d; and other, &c. 

G And anoiher writ for fiſhing in his piſcary, depaſturing 3 H. 4. 12. b. 
graſs, and digging in his land, thus : nen 

Wherefore with force, &c. he fiſhed in the free fibery of him 
the ſaid A. at N. and cut down his graſs there lately growing, 
aud likewiſe dug in his land there, and took and carried away 
the earth there caſt up, and the afareſaid graſs and the fiſh (a) 
of the fiſhery aforeſaid, to the value of ene hundred ſhillings, &c. 

H (6) And it appeareth here, that there are divers manners „ H. . 13. 
of forms of fiſhing in his fiſh- pool: one writ is, toberęfore, 9213 G. 
&c. he fiſhed in bis fiſheries, &c. Another writ is, wherefore, 

&c. he fihed in the ſeveral fiſhery of him the ſaid A. &c, And 
tbe third writ is as before, wherefore he fiſhed in the free fiſhery 
ef him the ſaid A. at N. &c. „ 

] Anda man ſhall have a writ of treſpaſs for breaking his 8p 8=. G. 
Houſe, and cutting his trees, and for fiſhing in his ponds, * 
and for taking his goods and chattels, and for taking his 
| beaſts of the plough and impounding them, and for taking 

his doves out of his dove-houſe; and the form is ſuch: 


— — 


\ 

(a) Though the writ be piſcem, he 6. 40. See 17 Ed. 4 6. 18 Ed. 4. 
may count of more fiſhes; fog the 4. 10 H. 7. 24, 27. and yet he can- 
word pij/cis is namen colleivum. 4 H. not have a ſeveral piſcary in another's _ 
6. 11. ſoil, as well as a free piſcary by a 

) Note; In treſpaſs for fiſhing in ſpecial title. 7 H. 7. 13. 20 U. 6. 4. 
his ſeveral fiſhery, liberum tenementum Alſo Note, That he who has Lberam 
1s a good 5 ci he cannot con- piſcariam may have treſpaſs againſt a 
clude judgment / actie without title ſtranger; for he has more thau com- 
ſhewn.) For in treſpaſs the thing it- mon of piſcary. 17 Ed. 4. 7. 7 H. 
ſelf is not in demand, as it is in aliſe 7. 13. Vide Smith v. Kemp. 2 Salk. 
3% or quod permittat, 2.4 H. 6.43, 20 H. 637. 


ee Fn fare bo eo Bonny — of Enna 


* 
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IWherefore, &c. he broke the houſes of bim the ſaid A. at N. 
and cut down his trees there lately growing, and fiſhed in his 
fiſh ponds there, and took and carried away the fiſh thereof and 

the trees aforeſaid, and there took and impounded bis beafls of 
the plough, and detained them ſo long time impounded, that forty 
acres of land of the ſame A. for a great while remained untilled, 
and took and carried away the doves of his dove-cote there, with 
nets and other engines, whereby the ſame A. wholly I, a flight 
of his dove-cote; and other, &c. 
C. 5. part ref. And by this writ it (a) appeareth, that a man ſhall have 
—— = an action of treſpaſs for taking his beaſts of the plough and 
| zeig ag. ſhall join the ſame in a common action of treſpaſs with 


ple ed not other treſpaſles ; and alſo that he ſhall have an action for 


Ee asd be taking his doves. 

toy Found 288 And a man may have 2 writ, of his cloſe broke, and of his K 
taxeo dama- corn in ſheaves, and hay, to the value of ene hundred ſhillings, 
— "he eaten up, &c. or of eating his hay only, &c. Or, wherefore 
. be mowed down and carried away the reeds of him the ſaid R. to 


Dyer 221. the value of one hundred ſhillings, at N. lately growing. 
7 KA. 3 . Another, wherefore, &c. he broke the mill-flone of him |, 
the ſail prior, of the price of forty ſhillings, at N. and the 
goods and chattels, &c. 
And by this it appeareth, that if it be a live thing or M 
dead thing for which the action is brought, it is not mate- 
rial whether he ſay, of the price, &c. or to the value, &c. (b) 


And another writ of a mill pool broken in two towns, 
thus : 


"I. — 


— 


(a\ See per Han,, If a writ of treſ- ſhall have a general writ, and that it 
paſs be ad xalenc, Mc. the plaintiff ſhall not abate, but the matter be 
| ſhall recover the value of the goods, given in evidence. See 1 H. 6. 7. 
and the jury ſhall be charged to in 12 fl. 6. 6. 19 H. 6. 34. 21 U. 6. 
quire of the value; and therefore it is 15. 7 H. 6. 27. Treſpaſs guare quia- 
a good plea to ſay that the plaintiff is que bo des apud D. cepit & fugacu & 
poſſeſſed of the beaſts; for the writ imparca vit. Oc per quod tres de bovil' 
ought to be, that the defendant bad pretii 5 |. fame interierunt, & ali dete- 
taken and detained his beaſts fre cau- riorati ſunt ad dampuum, c. and it 
Ja rationabili, ger Hankf. ſed Culf' contr was abated, becauſe the value of all 
and that it ſhall be given in evidence, the beaſts was not ſhewn ; contra if it 
that the plaintiff is ſeiſed of the goods had been fugavit & imparcavit, but 
in mitigation of the damages, 11 H. not cepit. 1 Hl. 5. 3 
4. 24, 25. and agreeing with this (6) See 2 H. 4. 11. per Marl bam. 
opinion of Cap. that the plaintiff 
W. herefort, 
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Wherefore, &c. he broke the mill-pool of him the ſaid R. of 
B. at R. and S. by which the unter of the ſame pool wholly 
run out, and he the ſaid R. If the profit of his mill aforeſaid, 
to the value of one hundred ſhillings; and his goods and chat- 
tall, &c. e 
N And another writ, Of houſes and charttels burnt. 
o And another writ, Of bis ſheep ſhorn and the woel carried 


And another for taking him and impriſoning him in [ 39 
one place, and thence carrying him to priſon in another 
place, and there detaining him in priſon. | 

a And another writ for taking his ſheep in one place, 
and impounding them in another place, until he paid 
a fine. | 

ß And another writ for breaking his ſluices, in ſuch 
manner. | 3 

Wherefore, & c. they broke the fluice of the mill. pool of him 
the ſaid abbot, and his park there at S. and in it, without li- 
cence, &c. and (a) his trees, &c. and in his ſeveral fiſhery, 
&c. and took the fiſh thereof and the trees aforeſaid, to the value 
of one hundred ſhillings, and alſo the wild beaſts of the ſaid 
pork. 

C Another writ, Wherefore with force and arms, &c. be 
broke the fluices of him the ſaid A. beyond the ditch of N. for 
the ſafety of his lands at C. and cut the timber thereof, to the 
value of one hundred ſhillings, into ſmall pieces, ſo that by fuch 
breaking, the lands and meadows of him the ſaid A. were 
there over flowed, and the ſame A. wholly loſt the profit of the 
lands and meadows aforeſaid, to the value of 100s. and other, 

&e. 

D And another writ; If a man impriſon his villain, and Sorte 8&. D. 
ſethim in the Rocks for ſome offence, and another man | 
ſet him at large, the lord ſhall have an action of treſpaſs 
for breaking up the ſtocks, and for ſetting his villaia at 


large. 


r * * 


1 


a) See for juſtification in treſpaſs de did not cut them, the writ ought to be 
arborib* ſuir, 13 H. 7, 9. And note; if guare bona & catalla cepit. 33 H. 6. 
be jullifies the cutting, he ſhall not 12. Kelw. 114- 10 H. 4.1. 5 H. 
anſwer the carrying away; for if he 5. 8. | 

And 


- 
= : — A I_ -— wy” r 


* 
** 
* 
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And another writ: If a man be riding on the way, and E 
another man ſtrike his horſe, by which the rider falleth 
and is hurt; he who is thrown off his horſe ſhall have 
treſpaſs againſt the other. 

And another writ for putting out another man's eye, 1 
thus : Wherefore with force and arms he thruft out the right 
eye of him the faid W. ar N. and other, &c. 

And the maſter of an hoſpital ſhall have an action of CG 
treſpaſs for taking goods in the time of his predeceſſor; 
and the form of the writ is ſuch : The king, &. FW. f 
8. maſter of the hofpital of Saint Michael of. C. Hall make 
gow ſecure, &c. then put, &c. wherefore with force and arms 
he took and carried away the goods (Y) and chattels of the afere- 
faid Beſpital, to the value of one hundred ſhillings, found at R. 
in the time of I. of C. lately maſter of the hofpital aforeſaid, 
predeceſſor of the aforeſaid maſter, 

And the like writ for an abbot or prior, and in the end H 
of the writ he ſhall ſay, To the prejudice of the horſe and 
church of him the ſaid abbot. And fo it leemeth it ſhall be 
in the end of the writ for an hcſpital. 

And another writ for an abbot, thus: Fberefore with 
force and arms he broke the gates and houſes of the houſe and 
ohurch of him the ſaid abb:t at L. and with certain beaſts de- 
paſtured, tred deaun and conſumed the cern of the houſe and 
church afireſaid, in the time of the ab aforeſaid, there grou- 
ing, ts the value, &c. and test, &c. the goods and chattels of 
the ſame houfe and church in the time eforeſaid, to the value of 
ane hundred ſhillings, there found; and other, & (c) 

And another writ for a treſpaſs done in the time of va- | 
cation of an abbey or hoſpital ; Wherefore will force and 
arms he took and carried away the goods and chattels of tie 


* 


— * 


— 


(5) Note prædict hoſpitalis, but not Treſpaſs 211. And fo it is of waſte 
fo de caflod* & eccleha. 9 HH. 6. 25. ad exheredationem domus & ecclefie dt 
vel pred” I. or if the predece ſſor him- B. See 7 H. 6. 18. 
felf had brought the writ, it ſhould (e) But when ſuch treſpaſs is done 
be bona & catalla ipfius I. See accord- to the predeceſſor. See 13 Lad. 4. 
ant 18 Ed. 2. 3. 47 Ed. 3. 23. 16. 4 Ed. 4. 8. contra 2 H. 4. 4. the 

Ed. 4. 33. and ſo of a replevin writ being arbores domus & ecclefie de 

bug at common law. 16 £g. 3. B. See 18 Ed. 2. Treſpaſs 237. 


le 
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houſe and church of the abbot of C. (a) in the time of the waca- 
tion of the abbey aforeſaid, to the value of one hundred billing, 
found at L. &c. and other, & c. to-the prejudice, & e. and 
againſt the peace, &c, | 
K And another writ of treſpaſs ; }herefore with force and Ant. 36, 87, 
arms he entered the warren of him the ſaid A. at C. an 
chaſed in it, & c. and likewiſe entered his wood there, and three 
yung ones of his hawks neftling in the ſame <vood, of the price 
of twenty ſhillings, and other his goods and chattels, to the 
value of one hundred ſhillings, there found, and alſo hares, 
conies and partridges in the warren took, &c, 

L (6) And another writ of treſpaſs; Wherefore eoith force 

and arms he chaſed one hundred ſheep of him the ſaid A. found 
at T. with certain dogs, inciting thoſe dogs to bite the ſheep 
aforeſaid, inſomuch that by the chaſing and biting of the dogs 
aforeſaid the ſaid ſheep were greatly injured, and a great part 

U of them caſt their young, and made an aſſault upon T. Bis- 
ſervant there, & c. by which, & ce. 
And another writ, of fewine chaſed, ſo that they died, &c. 
And if a man incite or procure his dog to bite any 
man, he ſhall have an action of treſpaſs for the ſame. : 
M Andiſa man fill a ditch with mud and earth, which + Aat. 86. n. 
had uſed to he a watercourſe, by which another man's land 
is overflowed, &c. he ſhall have a writ of treſpaſs; where- 

' with force and arms he filled a certain ditch at T. through 
which a certain water runs there, with earth and mud, inſo- 
much that the water being hindered of its ancient courſe, over- 
flowed twenty acres of land of him the ſaid A. there ſowed with _ 
divers kinds "of grain, by which he the ſaid A. wholly kt the 
profit of his land aforeſaid ; and other wrongs, & . 

N Andif a man diſtrain cattle, and carry them into un- 
known places, the party ſhall have an action of treſpaſs quare 
vi & armis for the diſtraining of them; and the writ is 
ſuch: | 


— 


— 


, 


(a) See when on a vacation by de- (4) If my dog kills your ſheep, 
poſition, in the time of Ed. 1. Tre/- and I freſhly after the fact tender you 
paſs 242. the bithop ſhall not puniſh the dog, you are without remedy. 
treſpaſs on the temporalties, but the 7 Ed. 3. Barr. 299. | 
king. 38 Ed. 3. 30. Vide accord- ; 


ant 39 Ed. 3. 19. | | 
2 Wherefore 


Mrit of Treſpaſs. 
IV herefore with force and arms he took the beaſts of him the 


faid A. at N. and chaſed them to places unknown, ſo that thoſe 
beaſts could not be found to be replevied to him the ſard A. accer. 
ding to the law and cuſtom of our realm; and other, &c. 


There are other writs of treſpaſs founded upon ta. ( 


tutes, ſome of which follow (c). 


IE. 2. c. 173. 


The king, & c. If A. Cc. then attach B. Ec. that he be 


before us, &c. to anſaver the aforeſaid A. wherefore with force 


and arms he raviſhed C. the wife of the aforeſaid A. at N. and 


carried her away, with the goods and chattels of the afereſaid 
A. to the value of one hundred marks, and yet detains her from 


bim; and other, &c. io the great damage, &c. (d) againſt the 


* form of the fatute in ſuch caſe provided, &c. 
Another writ; wherefore evith force and arms he took the 


Ant. by. L. 


Witneſs, &c. 


beefls of him the ſaid A. at N. in your county, and chaſed then 
from that county into the county of Kent, and impernded and 
there detained them impounded, contrary io the law (a) and cu. 


[ 90 ] 


* 


tom of cur realm and againf{ our peace ; and have there, &c. 
Another writ of trefpaſs, (5) that diſtreſſes, &c. be not 


out of the fee, or in the king's way, thus: 1f A. /oall male 


(c) Note; The action is to com- 
mence with an attachment, and not 
with a peut fe daα t. 14 H. 6. 2. 
See the ſtat. of 1. 2. c. 38. 

(4) Note; The party ſnall not have 
the puniſhment enjoined by the ſtat. 
Þet where he is ſued by a writ that 
makes mention of the ſlatute. 9 H.6. 2. 
Vide infra A. | 

(a) Note; This writ hes againſt a 
lord. 3 Ed. 3. 5. 2djudg-d. But if 
A holds an acre, Oc. in one county 
of a manor in another county, the 
lord may diſtrain in the ſaid acre, 
and carry the diſtreſs into the other 
county. 1 H. 6. 3. per Cur. 22 Ed. 
4. 11. Qere, 18 H. 7. Kei. 50. 
14 Ed. 3. Barr. 275. 

Nete; In treſpaſs for a diſtreſs 
taken and driven into another county 
againk 4. and B. A. pleads not 
guilty, and B. ſays that he is bailiff 
of J. S. of whom the plaintiff holds, 
Ac. And for ſervices arrear le 
diſtrained, and drove into another 


place within the ſame county, with- 
out doing any thing againſt the peace 
and tenders to aver his plea. And 
reſolved, 1. That the detendant here 
need not make an avowry, ſor he 
ſhall not make a return here, for the 
writ does not command the ſherif 
to make deliverance. 2. That the 
iſſue ſhall be tried in the county 
where the taking was, and not where 
the driving 1s ſuppoſed, for there they 
cannot take conuſance, whether they 
were the ſame beaſts that were taken 
in the other county. P. 13 Ed. 3. 
(5) But note; The party grieved 
ſhall not have advantage of the itatute 
of Marlb. c. 35. except by a ſpecial 
writ founded on the ſtatute, and not 
by a general writ of treſpaſs. 43 £4. 
3. 30. Temp. Ed. 1. Avowry 130. 
11 R. 2. Acowry 87. 4 H. 6. 2. 


per Bab. contr. Martyn, ꝙ H. 6. 2 


Rotio becauſe in a ſpecial writ the 
party makes a fine to the king. 8 C. 


you 


— 
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you ſecure, &c. then put, & c. that he be, &c. before, &c. 
to ſhew wherefore, ſeeing that it is provided by the common coun- | 
cil of our realm, that us one ſhall make diſtraſſes out of his fee for 
any cauſe whatſcever, neither in the (c) king's way nor common 
ſtreet, except theſe having ſpecial authority for this purpoſe of us 
and our miniſters, the aforeſaid B. who is not our minifler, as 
it is ſaid, out of Bit fee at N. the beafls of him the ſaid A. con» 
trary to the form of the proviſion aforeſaid, &c. And baue, 
Ke. Otherwiſe in the highway, thus: The beaſt or (d) 
goods and chattels of him the faid A. in the king's way took and 
impounded, and yet (e] detains them impounded againſt the law 
and cuſtom of our realm, & c. and againſt our peace, Or thus: 
and detained the beaſts aforeſaid a long time impounded, againſt _ 
the lav, & c. and againſt our peace, & c. and have, &c. And | 
in the mean time cauſe thoſe beaſis to be delivered to him 
the ſaid A. Witneſs, &c 

3 Another writ of treſpaſs againſt him whodiſtraineth a man 
by (/) his beaſts of the plough, or by his theep: fe ſbew where- 
fore, ſeeing that it is appointed for the common profit of our realm, 
that no man of the ſame realm may be diſtrained by the beaſts of 
his plough, r by his ſheep, for our or anether*s debt, or on other 
xcafron whatſoever, by our or another's bailiffs or miniflers, ſo 
lung as he hath cther beaſts by which reaſonable diſtreſs may be 
made upon him for levying thoſe debts, except only thoſe beaſts which 
bang found doing damage to any one ſhall happen to be impoun- 
ded according to the law and cuflem of nr realm; the afere- 
aid W. (g) tack and impounded the ſheep of the aforeſaid A. at 
N. 


* 


* 


(e) One may diſtrain in via regia 
for an amercement in a leet. Temp. 
E. 1. Acowry 232. 19 Ed. 2. ibid. 
221, 225. 

) Without ſaying pretii in the 
vrit, but it muſt be in the count. 
19 Ed. 3. Brief 842. Note the rea- 
ſon, becauſe they are taken nomine 
dprivionis, and fee there contra pacem 
omitted. 

le) See 39 Ed. 3. 20. Detizuit quonſ- 


hre Finemferit, hield good. 


(/) See this writ lies where the 
rent 13 arrear. Temp. Ed. 1. Avery 
230. 

(g) Note; The writ lies between 
lord and tenant, and altheugh the 
tenant pays his rent and has deli- 
verance, he ſhall have this writ. 
18 Ed. 2. Aion ſur flat. 35. And 
note; if at the time he takes the 
diſtreſs, he cannot find other diſtreſs, 
but only ſheep, ©c. altho' he could 


nn beſcre, the 
dittreſs 
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N. or the beaſts of bim the ſaid A. of bis plough at N. again 
the form of the flatute aforeſaid, and yet detains them there in- 
pounded againſt the law and cuftom, & c. and againſt the peace, 
&c. And have, & c. And in the mean time cauſe theſe beaſt; 
to be delivered to him the ſaid A. Witneſs, &c. 

And ſo note, that in this writ of treſpaſs the ſheriff ſhall 
make deliverance unto the party, as he ſhall do upon a re- 
plevin: and if the party hath the beaſts delivered unto him 
before the writ ſued, then this clauſe, cauſe thoſe benfts in 
the mean time to be delivered to him the ſaid A. ſhall not be in 
the writ. | 


Another writ: if a man take the oxen or carts of ano. ( 


+ ther, or other things, as barges or ſhips to carry goods, 
againſt the will of the owner, then he ſhall have ſuch writ: 
The king to the ſheriff, &c. If, &c. put, &. to ſhew 
wherefore, ſceing that in the flatute lately made at Weſtminſter, 
amongh other things it is contained, that none take horſes, oxen, 
wains, carts, ſhips and boats far carriage, againſt the will of 
him whsſe goods they are, the aforeſaid B. and D. with force 
and arms took, and fer a long time detained, a certain cart and 
four horſes for carriage of the aforeſaid A. found at N. again} 
the will of him the ſaid A. and other wrongs, &c. to the great 
damage, &c. and contrary to the form of the flatute aforeſaid, 
and againſt our peace: and have there, &c. 


Executors ſhall have ſuch writ of treſpaſs for goods and) 


chattels taken in the life of the teſtator. 


And if a man diſtrain out of his fee, he who is diſtrai- E 


ned ſhall have an action of treſpaſs againſt him; and in 
the end of the writ there ſhall be this clauſe, and cauſe thy 
beaſts in the mean time to be delivered to him the ſaid A. &c. 
And by that writ the ſheriff ſhall deliver the cattle to the 


party, as in a replevin. 


2 — 


CongBadbil, 
diſtreſs is cogniaable, (viz. if he hath 
a ſeigniory, &c. and ſo cauſe to 
diftrain) whereupon they were at 
iſſue, whether he could find ſufficient 
diſtreſs on the tenements. 29 Ed. 3. 
17. But note; The count may be 


r 0G Hi Artancti ng lace Gy Is Geprort= of > at tte If 


general as the writ is, viz. contra fir. 
mam flatuti, and need not alledge that 
nulla alia rationabilis diſtrictio inden: 
potuit, but that ſhall come on te 


other ſide, and it is ſupplied by the 


contra formam flatuti, Dyer 312. 


S icant ny „[, 1 22 * — Tray 
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r If a man caſt any thing upon the feet of another, by 
which he is hurt, he ſhall have an aQion of treſpaſs for. 


G 


H 


the ſame. 


— 


If a man take a canon or monk out of the monaſtery, 
the abbot or prior ſhall have an aQion of treſpaſs thereupon, 


thus: 


IWherefore with force and arms he broke a certain houſe withe 
in the priory of B. which is a cell of the ſame abbot, wherein 


friar I. canon of the ſame abbot, was put for an offence againſt 


the rule of his order, into which he fell, to be chaſtiſed accor= 
ding to the rule of the ſaid order, and took and led away the 


aforeſaid I. and other, &c. Or thus: 
the cloſe of him the ſaid abbot at L. and friar W. of L. can 


wherefore, & c. he bro 


* 


xc. <vho dat detained in priſon within the cleſe afartſaid, to be 
chaftiſed according to the rule of his order, drew out and led 
away from the ſame priſon; and other, &c. 

() And a man ſhall have an action of treſpaſs for taking 
his ſon and heir, or his daughter and heir, and marrying 


herz and the writ is ſuch: 


FR. ſhall make you ſecure, &c. then put, &c. W. and B. 12 H.4. 16. 
that they be, & c. wherefore with force, & c. they raviſbed, | 
married and led away John or Joan (as the caſe is) ſon or 
daughter and heir of the aforeſaid R. found at I. and other, 


&c. (6). 


And the king ſhall have an action of treſpaſs for taking 


his goods; and the writ is ſuch: 


Wherefore with force and arms our goods and chattels, to the 
value of, & c. and other injuries there committed, in contempt 


and to the great damage of us, & c. and againſt our peace. 


et. n . 


—_— —_ 


(a) The declaration may be 4: 
raptu cuſtodiææ, as well as de raptu 
beredis. Palm. 75. Banfield verſus 
Hachins. Alſo it may be without ſay- 
ing crjus maritagium ad ipſum pertinct. 
12 H. 4. 16. contr. 32 Ed. 3. Gard. 
329. 

See 21 H. 6. 15. the father com- 
mits his ſon of the age of one year to 
a nurſe, and goes out of the country, 
and it is reported about the country 


Wat be is dead; and for that the in- 


fant was ill ke 
him, and reares to The father, when le dem 


— — 


the uncle takes 


he thall not be punithed for this tak- 
ing. And Note; he is named heir in 
the life of the father. 31 Ed. z. 
Brev. 377 2 
(5) And he ſhall recover the value 
of the marriage. 12H 4, 16. And 
Note 3 Co. 55. Gray and Fefferics's 
caſe. See 29 . 35. 21 H. 6. 24. 
Dyer 304. . 140. F. 143. R. 


And 


— 
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40 Ed. 3. 10. 


' Writ of Treſpaſs. 

And for ſuch treſpaſs done upon the ſoil and poſſeſſion of 
the king, the practice is to have an information of intruſion 
for the king in the exchequer, and the defendant there to 
anſwer it. And when he appeareth in the exchequer, the 
courſe is there to bind him in recognizance at his peril to 
leave the poſſeſſion to the king; and yet it ſeemeth the king 
may have an action of treſpaſs, wherefore he broke the cliſe, 
&c. and depaſtured the herbage, & c. and cut the trees, &c. 

And there are other writs of treſpaſs, wherefore they brote K 
the hedges and ditches of him the ſaid A. Ec. 

And another writ for digging in his land, and for put. 
ting lime and hemp in the ditches, by which the water is 

+ corrupted; and the writ is, 

Wherefore, &c. he digged in the ſeveral foil of him the ſaid 
A. at N. and the earth caſt from thence threw into his ditches 
there, and put lime and hemp in the ſame ditches, by which the 
water being in the ditches became ſo infected by the corruplian 
of the lime and hemp afore,aid, that the fiſh in the ſame ditches 
to the value of, &c. died; and other, &c. 

And another writ of treſpaſs for aſſaulting a man in his 4 
houſe, and lying in wait for him, until he make oath that 
he will not bring any action againſt him, &c. and the 
writ 1s ſuch: 

Wherefore upon him the ſaid I. c. and purſued him the ſaid 
I. into a certain houſe, to which he there fled for ſaving his life, 
and beſieged him therein for a long time, and detained him fo be- 
feeged until he made his corporal oath, that he would not more 
any action againſt him, &c. by reaſon of the treſpaſs aforeſaid er 
for any other matter whatſoever, &c. 

And if a man have waif and ſtray within his manor by } 
preſcription, and another man take any waiſs or {trays out 
of the manor, &c. he who hath the manor ſhall have an 
action of treſpaſs for them, &c, and that without any ſei- 
zure of them before (a). 


— 


— — 


(a) See 43 Ed. 3. 8. 10 H. 6. 11. property is not changed before the 

And Note Dyer 338. A waife hap- ſeizure, by the better opinion. 12 .., 
x in one franchiſe, and eſcapes 8. 10. See 33 H. 8. Era 11. 

into another franchiſe before ſeizure, 7 EA. 4. 10. 

the ſecond lord ſhall have it, for the | 


And 
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e | And if a man take another man and impriſon him, and 
compel him to make to him a ſtatute-merchant, or a releaſe, 
or an acquittance, he ſhall have an act ion of treſpaſs for 
the ſame, and the writ ſhall recite the matter, and the de- 
taining of him in priſon, quouſque, Se. 

If a man have wreck by preſcription, or by the king's 
(3) grant, &c. if goods be wrecked upon his lands, and ano- 
ther take them away, he who hath the wreck ſhall have an 
action of treſpaſs, (c) quare vi & armis, for thus taking, 
without ſeizure thereof before; and the writ is ſuch: _ 

To fhew wherefore, ſeeing that the ſaid Th. is lerd of the 
manor of Eſton Bavent, and ought to have there, and he and 
his anceſtors, lords of the manor aforeſaid, from time out of 
mind hitherto have been accuſtomed to have wreck of the ſea 
within the precinct of the manor aforeſaid, the aforeſaid Joice 
aud Robert with force and arms tcok and carried away goods 
and chattels to the value of one hundred ſhillings, caſt upon the 
land at S. ⁊uithin the precinct if the ſame maner, which ought to 
belong to him the ſaid Th. as wreck, &c. Or thus: ten pounds 
in money, & c. Or, wherefare, ſeeing that by charter, & c. ough 
to have, &c. # 

If a man ſend his ſervant to apprehend his villain, and to 
bring him unto him, and the ſervant apprehend the villain, 
and in bringing him unto his maſter another reſcue him 
from the ſervant, and let him go at large; the maſter ſhall 
have an action of treſpaſs for this reſcous, and not the ſer- 
vant, for the wrong is done to the maſter, &c. 

If an abbot or other man have a hundred, and have 
goods of felons within the hundred, if any felon within the 
hundred be attainted, and the ſheriff take the goods of the 
felon within the hundred, he who hath the hundred, and 
ſuch liberty, ſhall have an action of treſpaſs againſt the 
ſheriff for the goods which the ſheriff took, and the ſame 
ſhall be guare wi & armis, &c, 


— a 


(5) That it is ſo in the king's caſe, it is an action on the caſe. 13 Zd.3. 


ſee 14 Ed. 2. Treſpaſs 326. Brief 647. 
(c) See the like writ maintained ; 
without title made, and gate there 


Vol. I. | X 


(4) And 


\ 
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(d) And if an abbot or other perſon ought to have toll G 


in any place, and he ſend his ſervant to take the toll, and 
another obſtruct his ſervant in taking the toll; the abbot, 
or he who ought to have the toll, thall have a general 
action of treſpaſs, quare vi & armis they aſſaulted his ſer- 
vant, and obſtructed him in taking the toll. And the writ 
is ſuch: | 
Wherefore, ſeeing that the ſame abbot, by the charters of cur 


pregenitors aforeſaid, formerly kings of England, ought ro have 


toll of things coming to the town of 5. to be ſet to ſale there, they 


the ſaid R. and I. «vith force and arms made an aſſault upon 8. 


the fervant of him the ſaid abb:t, by him deputed to collect ſuck 


tall in the tozun aforeſaid, and hindered him, fo that he cculd 


not collett and receive ſuch tell, and teck from the ſaid S. cer- 


Vide 1 H. 5. 1. 
47 Ed. 3. 23. 


Co. Litt. 
200. b. 


tain chattels there taken and attached by him the faid S. in tl: 
name of a diſtreſs for ſuch toll, whereby the ſaid abbot hath fur 
a long time loft the profits coming of ſuch tell; and other, &c. 

And ſo if a man ought to have toll in a fair, Sc. and his 


ſervants are diſturbed in gathering the ſame, he ſhall have 


the like action for aſſault (a) of his ſervants, and for the 
loſs of their ſervice, and for the diſturbance made unto 
them, and for loſing the profit of his toll, and all in one 
writs | 

And if a man have a fold in common with two other 
men, and one of them obſtruct him in ſetting up his clays 
and pales, and break them, he ſhall have an action of treſ- 


paſs againſt him in this form, guare vi & armir, thus: 


Fibe prioreſs of T. ſhall make you ſecure, &c. then put, &c. 
E. c. to ſhew wherefere, ſeeing that the ſame priorefi ought ts 
have a certain fold at F. together with the aforeſaid E. and M. 


_—_— 


(4) But Norez In this caſe it B. to be his ſervant, who departs 

| ſeems, that the name of the buyer, into another county, and ſerves C. 
as aiſo of the thing ſold, for which 4. before any requeſt or ſeizure, can- 
the toll is due, ought to be ſhewn in not beat B. and if he does, C. (hall 


the countę. 


Jutere, 9 H. 6. 45. have treſpaſs againſt him, 21 H. 6. 9. 


(a) Note; Treſpaſs for beating his and recover damages, having regard 
ſervant, per quod ſervitium amifit, lies to the loſs of the ſervice, 22 A 79. 


although he was not retained, but and the retainer is traverſable. 11 H, 
ſerved only at will, 11 H. 4. 2. per 6. 30. 
Hull accordant. And ſo if A. retains... 


M 


[ 


K 


L 
ing his houſe or cloſe, and alledge a continuance of the treſ- 


M 
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of B. and fbe the ſaid prioreſs and her predeceſſors from time 


out of mind altways hitherto have been accuſtomed to have 
ſuch fold with the aforeſaid E. aud M. and their anceſtors ; 


the aforeſaid E. with force and arms broke the clays and pales 
of the ſaid prioreſs in the fold of them the ſaid prioreſs, E. and 
M. at the ſaid town of F. lately erected and placed, and hindered 
her the ſaid prior ſr, ſo that ſhe could not put her clays and 
pales in the fold aforeſaid, as ſhe lawfully might, or receive any 
profit of the ſaid fold; and other, &c. 

A man ſhall have an action of treſpaſs for taking his 
apprentice, or for taking his ſervant. 

(5) And the churchwardens ſhall have an action of treſ- 
paſs for taking the goods of the church, either in their own 
time, or in the time of their predeceſſors. 

(e) And a man may have an action of treſpaſs for break- 


paſs, and the breaking thereof, from ſuch a day unto ſuch 
a day; as well as he may for treading his graſs or cutting 
his corn, Sc. (a). | | 

The ordinary ſhall have an action of treſpaſs for thoſe goods 
which he hath to adminiſter as ordinary: as where a man 
dieth inteſtate, and the goods are taken out of his poſſeſſion, 
he ſhall have an action of treſpaſs for the taking thereof. 
But he ſhall not have an action of treſpaſs ſor goods taken 


1 


* 


21 H. 6. 37. 


2 Ld Raym. 
974- 2 Salk. 
638. Bull. Ni. 
Pri. 86. 
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r 


(5) Note; They are the goods of 
the pariſhioners, and therefore in a 
#' fac' againſt a parſon de bonis eccle- 
faſfticis, if the ſheriff delivers the 
goods of the church in execution, 
treſpaſs lies by the churchwardeus. 
SH. 5. 4. But an action cannot inure 
to them in ſucceſſion. ] Dyer 48. 
Str. 852, Wats. c. 39. An indict- 
ment for breaking the church, and 


Jer 99. 
(e) In treſpaſs with a continuando 
from ſuch a day to the day of ſuing 
the writ, the defendant ſays, that A. 
Was ſeiſed and enfeoffed him, and 
hat ſo he was ſeiſed, till the plaintiff 
e colour entered, upon whom he 


taking the goods of the pariſhioners. 


the defendant entered; the plaintiff 
makes title that C. was ſeiſed and en- 
feofied him, and that he was ſo 
ſeiſed, till he was diſſeiſed by the de- 
fendant, ab/aze hoc, that A. enfeoffed 
him; and it was found for the plain- 
tiff, and it was moved in arreſt of 
judgment, that the plaintiff had abated 
bis own writ; for ſeeing he had 
ſhewn that the defendant diſſeiſed 
him, and had notſhewn any re- entry. 
after ſuch diſſeiſin, he ſhall not have 
treſpaſs with a continugndo, but only . 
for the entry, and ſo was the better 
opinion. 19 H. 5. 28. 

() See treſpaſs of corn (blees) 
taken with a continugago, 21 H. ©. 
43+ | 


1 | out 


92 Writ of Treſpaſs. 
out of the poſſeſſion of him that died inteſtate, but the ad- 
miniſtrators ſhall have ſuch action; for the ordinary ſhall 
not have an action for goods or debts of him that died in. 
teſtate, but only an action of treſpaſs for taking goods out 
of his own poſſeſſion. And the proceſs in this writ of treſ. 4 
paſs is an attachment and drin gas; and if the ſheriff at 
the attachment or difringas return nibil, then he ſhall have 
a capias, and alias, and pluries, and exigent, and ſo Procels 
of utlagary againſt him. 

If the king grant a protection unto a man, by which pro- g 
tection he taketh him, his lands and goods, into his pro- 
tection, as the common courſe and form of proteCtions are; 
row if another man do afterwards take lis goods, or enter 
into any of his lands or tenements during the time that tl.c 
protection is in force, he ſhall have a ſpecial action of trei- 
paſs againſt him in this form : 

To ſhew avherefore, ſeeing that wwe lately took mito cur pr. 
tection and defence W. his men, lands, goavds, rents, aud all b 
Poſſeſſiont, forbidding all and ſingular perſuns, to bring upon hint 
or them injury, trouble, damage or grievance; the ſaid B. oth 
force and arms lost and carried awvay the g99ds and chatte 
the aferefaid W. while he wvas under our protection, found at 
N. to the value of one hundred pounds, and bis men, &c. H 
which and other wrongs, &c. to the great damage if kim 15. 
ſaid W. and againſt our peace; and have there the names 2 
the pledges and this writ, IWitneſs, &c. 

And he who hath the king's protection, if any take 
his goods, or enter into his lands, &c. or beat lis ſervants, 

Oc. he ſhall have a ſpecial writ unto the ſheriff to inquire 
of them, and to certify the ſame before the king, Sc. and 

lafra C. contr, it ſeemeth the king ſhall make proceſs againſt them by 
venire facias as upon an indictment, and that thereupon 
they ſhall be fined; and the writ is ſuch: _ 

The ling to the ſheriff of Lincolaſhire, greeting : We cuu- 
mand you, that by the cath of honeſt and lawful men of yu 
county, by whom, & c. you diligently inquire what malefa#tri 
and diflurbers of our peace with force and arms took and car- 
ried away the goods and chattels of A. to the value of ane Butts 
dred pounds, found at N. (whom awe took under our ſpecial 

defence 
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defence, his men, goods, rents, and all his peſſaſſiaus, forbidding 
all and ſingular perſons, to bring upon him or them injury, trouble, 
damage or grievance ) and made an afſault upam his men there 
being, and them beat, & c. and other avrongs, &c. to the great 
damage of him the ſaid A. and againſl our protection afarcſaid, 
and againſt cur peace : and without delay ſend to us the ingquiſi- 
tian theresf, diſtiuctly and openly made, under your ſeal and the 
ſeals of thiſe by whim the ſame was made, and this writ, 
&c. 

But note, That there is a ſtatute made anno 28 Ed. 3. 
cap. 6. that willeth, that no commiſſion or writ ſhall be 
thenceforth granted unto the ſKeriff to inquire, &c. But 
if ſuch writ or commiſſion be granted, c. quært if it be 
good ; it ſeemeth not, for this ſtatute is made purpoſely 
to bind the king, that he ſhall not grant, Oc. 

There is another writ, Of hay cut down in the meadow, 
and eaten up; and another writ, Of a cloſe, doors, and win- 
draws broken, &c. 
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E T HERE is another form (a) of writ of treſpaſs upon 


the cafe, which is to be ſued in the common pleas 
or king's bench; and in-that writ he ſhall not ſay vi & 
armis, &c. but in the end of the writ he ſhall ſay contra 
pacem ;, and the form is as follows : 

The king to the ſheriff, &c. If Maud of D. Ec. then put, 
&c. that Je be, &c. to anſwer as will us as Maud, where- 
fere, ſeeing that the ſame Maud lately in our court obtained our 
certain awrit of prohibition againſt the aforeſaid I. that he ſhould 
wt profect:te any plea in the court chriſtian touching chattelt and 
acbtr, aohich do not concern teflament or matrimony, and the 
ſame Maud delivered our faid writ to the afereſaid I. at C. 
he the ſaid I. having received our ſaid writ there, caſt it into 
the dirt and trod it under his feet, and alſo hath proſecuted the 
plea aforeſaid in the ſame court chriſiian, in contempt of us and 


"IS 


5 


Note well this 
writ, that it 
lieth for caſt- 
ing a writ into 
the dirt. 
Crompton 
133. acc, 


(a) See 7 Ed. 3. 2. 46 Ed. 3. 19. 31 Ed. 3. 
& | 2 
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ts the great damage of the faid Maud, and againſt our base; 
And have, &c. (b). 

Another writ; IVherefore he fixed piles acroſs the water P 
of Plim, along which, between the Humber and Gaunt, there 
is a common poſſage for ſhips and boats, whereby a certain ſhip, 
with thirty quarters of malt of him the ſaid W. was ſunk under 
water, and twenty quarters of the malt of the price of one hun- 
dred ſhillings periſhed; and other wrongs, &c. 

And if the leffor ouſt the executors of the leſſee of their G 
term, they ſhall have a ſpecial action of the caſe againſt 
the leſſor, and the writ ſhall be by ſummons, &c. and not 
by pone per vadios & ſalvos pleg', as the other writ of tieſ- 
paſs is; and the form is as follows: 

Joan, executrix of the teſtament of E. of C. ſhall make 
you ſecure, &c. then ſummon, &c. P. and M. to fhew where- 
fore, ſeeing that they the ſaid P. and M. demiſed to the af .re- 
faid F. of C. one mill and fix acres of land, with the appur- 
tenances in N. for a term which is not yet paſt, the aforeſail 
E. of C. in his teſtament deviſed the aforeſaid mill and land 
until the end of the ſaid term to the afofeſaid executrix, to cxe- 
cute the teſtament aforeſaid thereupon ; the aforeſaid P. and N. 
after the death of him the ſaid E. of C. entered into the ſaid 
mill and land (during the term aforeſaid ) and unjuſtly withbeld 
the fame from the ſaid executrix, in delay of the execution of th: 
teftament aforeſaid, as it is ſaid : and have, &c. 

And if the ſheriff arreſt a man upon a capias directed A 

- unto him ſued forth upon a ſtatute-merchant, and after- 
[ 93 ] Wards ſet him at liberty, he who ſued the writ ſhall have 
| a ſpecial adion upon the caſe againſt the ſheriff, which 

is ſuch : 

The king to his coroners, greeting: If A. fhall make you ſe- 
cure, &c, then put, &c. our ſheriff” of Suffolk, that he be, 
&c. to ſhew wherefore he permitted R. a merchant, lately taken 


1 


(5) Action on the caſe againſt one goods which he had before ſtolen. 
who had bought certain truſſes of 42 . 8. So for not keeping of 
hay, and letting them lie and rot, goods, Sc. But if it was without 
Sc. without carrying them away. the defendant's default, he ſhall be 
13 H. 4. Action fur le Caje 48. 80 quit. 42 4/7 9. 
againſt one of whom another boaght } 

an 
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and being in cuſtady of the ſame ſheriff at O. by our writ di- 

refed to the ſaid ſheriff by, virtue of a certain recognizance of 

one hundred marks made to the faid A. by the aforeſaid R. 

according to the form of the flatute lately ſet forth at Acton 

Burnel, to go at large againſi the will of him the ſaid A. the 

faid A. not being ſatisfied of the ſaid one hundred marks, to 

the great damage of him the ſaid A, and in delay of the execu- 

tion of the FACogniRance afareſaid, as it is ſaid: and have, 

&c. 

B And if the ſheriff in a writ of account or debt return 

upon any, That he is net found, nor hath lands, &c. by 

which (a) he could be diſtruined, &c. for which a capias is 

awarded againſt him, and he arreſted thereupon, where 

be bath (ufgcient lands, or goods and chattels; then he 

ſhall have an action upon the caſe againſt the ſheriff, 

directed unto the coroners, as before is faid, &c. 

And ſo another writ; If the ſheriff have (5) a priſoner «., R. 2. c. 12. 
committed unto him for debt, c. and he afterwards * Tn. 
ſuffer him to go at liberty before the debt be ſatisfied, K. B. 129. 

Cc. he ſhall have an action upon the caſe. againſt the E 
ſheriff; and yet it ſeems he may have an action of debt 
againſt the ſheriff. 

D If a man be indicted of felony before any juſtice, and 
one T. as one of the four men of the town, and Reeve, 8 
give the evidence as indictors, c. and afterwards he N 

who is indicted be acquitted, &c. and afterwards the - 

bailiff of the hundred or other officer ſhew unto 7. that 

he who is acquitted hath a writ of conſpiracy againſt 

him, and that he hath a capias to arreſt him, by which 

he takes and impriſons him until he pay fix marks far a 

fine for his deliverance, Oc. he ſhall have an action of 

treſpaſs upon his caſe : But it ſeemeth he may have a ge- 

neral action of treſpaſs in that caſe upon falſe impriſon- 

ment, if he have not any writ directed unto him. 


* 
LEN 


15 — 
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ws See Rot. Clauſ. 26 Ed. 1. m. (b) Quere, If he is not excuſed of 


8. 40e. an eſcape, when by the king's com- 
mand. Stat. 1 R. 2. cap. 12. Dyer 
161. 
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If a replevin be removed out of a franchiſe by pore into E 
the common pleas, and afterwards (pending the plea in 
the common pleas) the bailiff of the liberty award a re urn 
in the liberty to the de endant, for which he taketh the 
cattle and impoundeth them, by means whereof ſome of 
them die for want of food ; the party grieved ſhall have 
an action upon the caſe againſt the bailiff of the liberty 
who awarded that return to hold plea after the matter 
rem. ve ſ in the common pleas. 

If a man attach another or his goods for debt, Cc. in 
a liberty, and after the bailiff, by covin betwixt him and 
the defendant to diſcontinue the plaint, deliver the goods 
attached to the defendant, the plaintiff ſhall have an ac- 
tion upon the caſe againſt the bailiff, and the writ is 
ſuch : 

If A. Hall make you ſecure, &c. then ſumman I. bailiff of 
the great court or market of N. that he be, &c. to ſhew wwhere- 
fore, ſeeing that he the ſaid baiiiff upon the complaint of the 
aforeſaid A. attached B. by certain of his chattels to anſwer 
the aforeſaid A. in the court oforeſaid, according to the law of 
merchants, as the cuſtam is in our kingdom of England, of 4 
debt of ten pounds, which the ſaid A. requireth of the aforeſa'd 
B. and in the plaint aforeſaid in the ſame court, between the 
parties aforeſaid, it was jo far proceeded, that they put them- 
ſelves upon the ing iſition there; the aforeſaid bailiff, pend- 
ing the inguiſition afo-eſaid before him, by co'lufion had between 
himſelf and the aforeſaid B. in the court aforeſaid, maliciouſly 
departed, and refuſed to take the inquiſition aforeſaid, by which 
the plea aforeſaid became diſcontinued ; and he the ſame baiiif 
afterwards delivered the chattels aforeſaid to the ſaid B. the 
aforeſaid A. not being ſatisfied of his debt aforeſaid, to the da- 
mage of him the ſaid A. of twenty pounds, as it is ſaid, 
&c. 

(a) And a man ſhal! have an action of treſpaſs upon G 
the caſe againſt his neighbour who hath lands betwixt 

| | him 


— ah — 


(a) See *9 Ed. 3. 32. And the 1. 3. 15 Ed. 4. 18. or in the coun- 
action lies in the county, where he try where the land is ſurrounded. 
ought to repair. 7H. 4.8. 14 Ed. 11 R. 2. Action fur I Caſe 30. And 


Ole 
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him and the ſea, and ought to make banks, and mound 
certain ditches and ſewers betwixt him and the ſea, and 

be doth not cleanſe them as he ought to do, by reaſon 
whereof his land is ſurrounded, Sc. he ſhall have his 
ation upon the caſe againſt him, for this non · ſeaſ- 
ance, 

H If a man be committed unto the 2200 for debt or ar- 2 Term Rep. 
rearages of account, and the gaoler of malice prepenſe 
lay ſo many irons upon him, or ſet him in the ſtocks, or 
keep his victuals from him, by reaſon whereof he is ſo 

" ſpent, that he becomes lame, or hath other infirmity ; 
he ſhall have an action upon the caſe againſt the 
gaoler, 

It a man diſtrain any prior's or other prelate's horſe, vide Br. At- 
whereupon he is riding in his journey, for or upon any OO _ 
contract, debt or treſpaſs done by him or his predeceſſor, no other gouas, 
when he might have diftrained or attached him by other _ — 
goods or chattels of the ſaid prior or prelate, then he 
ſhall have an action upon the caſe, which is ſuch : 

I VA. prior, &c. put B. &c. to ſhew wherefore, y ok 
that it is not lawful for any perſon to diſtrain a prelate, noble- 
man, or any eccleſiaſtical perſon of our realm, paſſing any 
where throu:h the ſame realm by the horſe on which he is 
riding, by reaſon of any contract or debt, when he hath there 
ather bea/is and chattels, whereby reaſonable d. ref may be 
made upon him ; the aforeſaid B. diſtrained the ſaid prior L 94 ] 
paſſing through the town of C. by reaſon of a certain contract 
between S. formerly prior of, &c. predeceſſor to the aforeſaid 
prior, and the aforeſaid B a great while ſince made, as it is 

faid, by a certain horſe, his palfrey, although he could have 
then made reaſonable diſtreſs upon him by other begſis and chattels 
there, and maliciouſiy detained that paifrey for a long time, by 


* 


one ſhall have a view on this writ, pro non reparando. Qtgere vide 
and the writ ſhall ſuppoſe a tort done 7 H. 31. If the defendant has no- 
to him; otherwiſe per Skin. in a writ thing in the land, by reaſon whereof 
a muro revarando, 7 H. 4. 8. And he ought to repair, except in right of 
yet by Thirning, if the plaintiff re- his wife, the writ ſhall abate againſt 
cover in this writ, he ſhall not diſtrain the 3 only. 


which 


4H. 6. 36. 5. 
&c. : 


the. 
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which his weighty buſineſſes, for which he made his paſſage, 


were undime ; and other wrongs, &c. 
And if a man promiſe and take upon him to make for 


another man certain carts for carriages, or other thing, 
and take money dbeforehand to do the ſame, and after. 
wards he do not make them according to his promiſe and 
undertaking; the other may have an aQion upon the 
caſe againſt him, and the writ ſhall be ſuch : 

FW. &c. then put I. Cc. to eto wherefore, whereas 

de the ſaid I. undertook to make and build three carriages fi 
conveying vittuals and tackle of him the ſaid W. to parts be 
gond fea, for (a) a certain ſum of money, one part oberes ht 
beforehand received, within a certain term between them agreed; 
be the ſame I. did not take care to make and bui'd the carriage 
aforeſaid within the term aforeſaid, by which he the ſaid W. 
bath wholly loft divers his goods and chattels, to the value of 
one hundred marks, which ought to have been conveyed in the 
carriages aforeſaid, for want thereef to the great damage of bin 
the faid W. as it is ſaid : and have, & c. 
And if a man be lodged in any inn, and any of his 
goods be taken from thence by a ſtranger, he ſhall hare 
an ation upon the cafe againſt the innkeeper, and the 
writ ſhall be ſuch: | 

The king to the ſheriff, &c. Tf A. ſhall make you ſecure, 
&c. then put, &c. B. that he be, &c. to fhew, &c. where- 
fore, whereas according to the law and cufiom of our realm of 
England innkeepers, who keep common (b) inins to entertaiu 


— 


(a) See this writ abated, for that 
It lies only on a fact, and there was 
no conſideration mentioned in the 
writ. 2 H. 4. 3. accords, becauſe 
ſuch action on the caſe lies only for a 
m ſeafance, but not for a nonſea- 
Lance, becauſe the default is to be 
 Fpecihed, in 11 H. 4 33. It is de- 
bated, whether the action lies, and 
whether he ought to declare in cer- 
tain, what he ought to have on the 
agreement for his labour. 3 H. 6. 
30. 14 H. 6. 18. 19 HF 6. 49.0 

(3) See 2 H. 4. 7. He ought to 
New in his count, that the defendant 


4 Aaruiaa, F+ ii, GotovC Aadeh. hot no a flow 


is a common hoſt or innkeeper, other- 
wiſe all will abate. 1 H. 4. 45 


It is there ſaid, Cc. that though the 


hoſt or innkeeper delivers the keys to 


the gueſt, it does ngt diſcharge him. 
See Dy:r 158. the hoſt excuſed for 


that he refuſed to receive the plain- 
tiff on a reaſonable cauſe. See for 
remedies againſt hoſts, who refuſe to 
harbour gueſts, 18 H. 7. Kev. 50. 
Dyer 158. 5 E. 4. 2. 42 Af. 17. 
11 H. 4. 45. 22 H. 6. 21. and 39, 


C. 


22 
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perſons paſſing by the places twhere ſuch inns are, and lodging in 
thrſame, are bound to keep the goods of ſuch perſons depoſited therein 
without ſub traction night and day, ſo that by the default of them ibo | 
innheepers or their ſervants no damage may come in any manner 

to the guet: certain malefactors took and led away a certain 
horſe of the price of forty ſhillings of him the ſaid A. entertained 
within the inn of the aforeſaid B. at S. found, by the neglact of 
him the ſaid B. and other wrongs, &c. to the great damage, 


&c. 


And have, &c. Witneſs, &c. 
If a man fell unto another man a horſe, and warrant 
him to be ſound and good, &c. if the horſe be lame or 


9 H. 6. Action 
ſur le Caſe 13. 


diſeaſed, that he cannot work, he ſhall have an action 


upon the caſe againſt him. 


And ſo if a man bargain and fel} unto another certain 
(e) pipes of wine, and warrant them to be good, &c, and 
they are corrupted, he ſhall have action upon the caſe 


againſt him. 


But note; It behoveth that he warrant it to be good, 
and the horſe to be ſound, otherwiſe the action will not 
For if he ſell the wine or horſe without ſuch war- 


lie. 


ranty, it is at the other's peril, and bis eyes and his 


taſte ought to be his judges in that caſe. 


35 


D But if a ſmith prick my horſe with a nail, Cc. I ſhall 
have my ation upon the caſe againſt him, without any 


26 H. 6. 


(a) warranty by the ſmith to do it well; and the writ 


„„. 


(c) Vea, though they were ſold by 
, a ſervant, 9 H. 6. and there it ſeems 
that action on the caſe lies without 
any warranty “o is 7 H. 4. 14. and 
ſee 11 H. 4. 6. where one ſells 
clothes, and warrants them all to be 
of ſuch a colour, if they are there in 
view of the buyer, though they are 
not all of ſuch a colour, an action on 
the caſe will not lie. But if they are 
in another place, or are warranted to 
be of ſuch a length, a writ on the caſe 
lies; if a ſervant ſells clothes for his 
malter, and warrants them, an action 
on the caſe does not lie againſt the 
krvant on ſuch warranty, nor (as 


U Ir is Cade, Elie <> was ediccg ed fad” Fe A 
A fu. 1 on AL pron ts JESS, 


ſome held) againſt the maſter, for he 
did not warrant them, 

Note a diverſity between ſelling cor- 
rupt wines to merchandize, for there 
an action on the caſe does not lie 
without warranty; otherwiſe, if it be 
for a tavern or victualler, if it pre- 
judice any. See 19 H. 6. 49. acc 
dant. 9 F. 6. 53. 255 

(a) See 14 H. 6. 18. So if he 
promiſe, and does not ſhoe my horſe. 
19 H. 6. 44. 48 Ed. 3. 16. Caſe 
againſt a ſmith who refuſes to ſhoe + 
my horſe. 21 H. 6. 55. 18 H. 7. 
Keke, 50. 


” 
# 
— 
- 
* 


2 lat. 4. 
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th il] be, Fherefore he fixed a certain nail in ane foot of a 


certain hrſe of J. at N. by which it became putrid, ſo that 
the fame horſe for a long time could not work, and he the ſaid 
J. during that time loft the benefit of his horſe aforeſaid, to the 
damage, &c. For it is the duty of every artificer to ex- 
erciſe his art rightly and truly as he ought (5). 

And if the ſheriff or under-ſheriff diſtrain any parſons F 
er vicars, or other ſpiritual perſons, in any lands whereof 
they are poſſeſſed in the right of their churches, they 
ſhall bave actions upon the caſe againſt the ſheriff in this 
form : | | 

The ling, &c. If A. parſon of the church of C. ſhall make 
you ſecure, &c. then put, &c. B our ſheriff of Somerſet. 
ſhire, ant C. our under ſheriff of the ſame county, that they le, 
&e. to ſhew whereſore, ſeeing that in the articles of the clergy 
ef aur realm, granted by lord E. lately king of England, our 
progemitor, it is aming fl ether things contained, that our mini- 

flers, as fhrriffs or others, take net the begſts of reflors of 
churches for any diſtreſſes in the royal way, nor in the fee 
wher-of th ſe churches were formerly endowed ; the afor:ſaid 
Heri and under ſheriff, the beafls of the aforeſaid A. at I. 
in the fee of him the ſaid A. of his church aforeſaid, of which 
the ſam? church was formerly endewed, took and led there from 


thence o S. and there impounded them, and for a long time 


detainei them there impounde i, again the law and cuſtom of 
eur realm, ond contrary to the form of the articles afareſaid, 
and againſt our peace: and have, &c. 


— 


1 — — —— — ꝰ T TOO” Ä Q ?—üœ——i —h— — „) — 
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(5) If one reta'ns counſel, and 
gives him his fee to aſſiſt him in the 
purchaſe of fuch a manor, if he be- 
comes countel , another, cr diico- 
vers his countel, cate lies; yeithough 
de warrants his client that he ſhall 
have the manor, but fails therein, yet 
it be does his endeavour, caſe does 
not lie; for perhaps he could not 
Have the mancr, 7, e. it was im poli- 
pie. #1 # 6. 24. 55 

'Treipaſs on the caie, for that the 
Ce fendant aſſumed to cure his horſe, 


— 


E. 4. lie tam negligenter S lh ro- 


Action far le Cafe 37. 39- 


vide, Ie. medicinal *', Efc. quod rqus 
znreriit ; it was held, (1.) It owe 
who is not a common farrier kills a 
horſe by medicines, without doubt 
caſe will not lie, without a ſpecial 
promiſe. Ana (2.) heid in that caſe 
ty Newton and A/cough, that there 
being no ſuch promite, caſe would not 
lie, though he was a common farrier, 
and fo the aſſumpſit is traverſable. 
19 H. 6. 49- Sed wide contr. 48 Ed. 
3. 6. EN EA. 4. 4. See 11 R. 2. 
21 H. 6. 
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F If a man ought to be quit of toll for himſelf and his 7 fl. 4.44. * 
tenant and men, in every market or fair, &c. Now if 
any officer or bailiff take a toll of him, his tenants or 
men, he of whom the toll is taken, ſhall have an action 

of treſpaſs upon the caſe againſt him who took the toll, 

or diſtrained his goods for the toll. And alſo he may 
have a writ out of the chancery directed unto the bailiffs 

or ſuch officers, that they ſufter them to be quit of toll, 
c. and he may have an alias and a pluries, and attach- 
ment thereupon againſt the bailiffs or officers, if they do 
not obey ſuch writs, and the pluries ſhall be returnable 
into the common pleas or king's bench. 

(a) If a man hath a manor within any honour, and by 
preſcription hath had view of frankpledge of his tenants 
within his manor, &c. Now if he or his tenants be 
diſtrained by the lord of the honour, to come unto the 
leet of the honour, and to preſent there thoſe things 
which ought to be preſented within the view of frank- 
pledge within the manor, he who is diſtrained may have 


G 


a general action of treſpaſs for this diſtreſs, or he may 


(a) The abbot of Farnhum brought 


a writ againſt tue ſheriff of Lancafeer, 


and counted that the king bad grant- 
ed to the abbot's predeceſſors and 
ſucceſſors, the ſheriff's turn within 
the lands of Farnham, fo that neither 
the ſheriff or other miniſter ſhould in- 
termeddle therein; and the ſheriff of 
Lancafter came to Farnham, and held 
his turn within the ſaid lands, and 
cduſed the men of the franchiſe to 


preſent matters preſentable, who pre- 


ſented bloodſhed by J. 8 whereupon 
the ſaid theritf diſtrained J. S. to come 
to his turn of Lancaſter, and then ſet 
on him a fine of 10s. And when he 
(the abbot) delivered to the ſaid ſhe- 
rilf the king's writ to ſurceaſe, and 


he did not, he then delivered him an 


alias, pluries, Oc. And his writ men- 
tioned all this matter, and that ſo the 
defendant had entered into the fran- 
chile to his wrong, and in ontempt 


of the king, and his commands, and 
to his damage, Fc. and it was re- 
ſolved, 1. That this writ an qty 
Sc. is good, and the king thall be 
anſwered therein. 2. hat where 
the writ was quy miuus idem abbas tur- 
num ſuum teuere foi, it is well aliedg- 
ed, (tho' not ſaid ouſted thereot,)}) 
that he was diftarbed in holding it: 
and ſo the action * and ar ande as 
awarded, AI. 14 E 4. 3. 17 Ed 3. 
56. See action on the caſe for diſ- 
turbance of his ferry, 22 1. 17. 
Treſpaſs by the abbot of 77 
for diſturbing his bailiff to hold us 
view which he had bv the king's 
grant, c. and it wat agrecd, that 
he need not ſhew the charter in this 
action, but in a quo warrants; where- 


fore the deſendant pieaded, that he 


and his predeceſſors had a view there, 


ab/que hee, that the abuor had a view. 
Triu. 16 E 3. 


have 
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have a ſpecial writ directed unto the bailiffs or officers 
of the honour reciting the whole matter, commanding 
them that they ſuffer the lord of the manor to have and 
to hold bis leet of the demeſne, &c. as he hath uſed to 
do; and that they do not diſtrain him or his tenants in 
any wiſe to come unto the lect of the honour, to preſent 
any thing which ought to be preſented in the leet of the 
manor ; and alſo comprehending in the fame writ, that 
if they have taken any diſtreſs for that cauſe of the tenant 
of the manor that he re-deliyer it, Sc. And upon that 
he may have an aligs and pluries, and attachment againſt 
them, if they do not obey the aforeſaid writs. 

And alſo if a man hath uſed to have a gulf of water in A 
any water, and it hath been uſed that no other ſhould 
make a gulph in the ſame water, between his gulph and 
the gulph of B. now if another make another gulph 
betwixt them, he ſhall have his action upon the caſe in 
this manner (6). 

If A. parſen of the church of C. ſhall make you ſecure, &c, 
put, &c. R. of T. c. wherefore, whereas he the ſaid A. 
ought to have, und he and his predeceſſors, par ſons of the church 
aforeſaid, frem time beyond memory always hitherto have been 
accuſtomed to have a certain gulph in the water of W. ix B. 
fo that in the ſame water, between the gulph of him the ſaid A. 

and the gulph of S. of E. lord of the manor of H. none ought 
or have been accuſſomed in any times paſt to make any gulph, 

Fix pales or clays, or place any nets for taking fiſh therein , he 
the ſaid R. (a) hath fixed clays and pales between the gulphs of 
the aforeſaid A. and S. in the ſame water, and hath placed 
nets for taking fiſh therein, and there fiſhed, and carried aw) 
_ the fiſh thereof, by which be the ſaid A. loſt the profit of the 
aforeſaid gulph to the walue of one hundred ſhillings ; and other 
wrongs, &c. And have, &c. 


9 Co. 28. 


— 8-90 And if a man have a liberty to return writs, and to 394 
Comb. 198. execute them, if the ſheriff ex icio enter into the liberty, falſe 
* hos £508 Mon 


— 


(5) But not for N a new (a) And if the writ be vi © 28 the f 
mill or ſchool-houſe, which draws it ſhall abate, 31 Ed. 3. Aion ſur l 7} 
away all the cuſtom ; contra, ofa ferry Caſe 38. 
or fair... 22 H. 6. 14. ten 
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ind execute any proceſs there, the lord of the liberty 
ſhall have an action upon the caſe againſt him; and theſes 


writs do appear in the regiſter. | : 

If a man be found in arrearages — puditors; for 
which the auditors commit him to the gaol, and after- 
wards he eſcape from thence, now the goaler ought to 
pay the money which was arrear upon the account, 
And the gaoler ſhall have his action upon the caſe againſt 
him who eſcaped to anſwer unto the king for the eſcape; 
ind to the gaoler for the damages which he bath ſuſtaia- 
ed; the form of the writ is ſuch: 

The king to the ſheriff, &c. We have received informa» 
tim from the grievous complaint of A. that whereas B. lately 
rendered his account for the time wherein he was bailiff of C. 
in N. to the ſame C. within the liberty of K. and he the ſaid 
B. was afterwards arreſted for the arrearages ¶ that account 
by the auditors of the ſame account, and was delivered to the 


eforefaid A. keeper of our gaol of our liberty aforeſaid, to be 


left in the ſame gaol until he ſhould have fully ſatisfied the 


afireſaid C. of the arrearages aforeſaid, according is the form 


of the latute provided touching © ſuch recetvers and bailiſt, the 


eforeſaid B. again}? our peace, eſcaped out of the cuſiody of the 
aforefaid A. the aforeſaid C. not being ſatisfied of the arrear- 


eges aforefaid, by reaſon of which eſcape he the ſaid A. hath 


fully ſatisfied the aforeſaid C. of theſe arrearages according ts 
the form of the /latute aforeſaid, to the great damage and 
grievance of him the ſaid A. and becauſe we will net leave that 
treſpaſs unpun iſbed, if it was ſo committed, we command you, 
that if the aforeſaid A. ſhall make you ſecure, then that you 


attach the aforeſaid B. by his body, fo that you may have bim 


before us, &e. to anfiver te us for the eſcape aforeſaid, and to 
the aforeſwd A. for the domaget which he huth Juflained iy 
fegen of that eſcape : and have there this writ, &c. 

And if a man play with another at dice, and he have 
falſe dice with which he playeth, and get the other's 
money with theſe falſe dice, he who loſeth his money, 
may have his action upon the caſe for this deceit, and 
the form of the writ is ſuch : 

The king to the Heri. &. J A. ſball make you ſe-ure, 
then put, & . T. D. Oe. that be be, &. te fhew tobere- 


fore, 
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ore, whereas the aforeſaid T. of D. contriving deceitfulh ty 
defraud him the ſaid A. and to extort divers ſums of money from 
the ſame A. excited and procured the ſaid A. to play at dice with 
him the ſaid T. at a certain game called the dozen, for diver 
ſums of money, at Burton upon Trent, and the ſaid A. ther, 
played with him at dice at the game aforeſaid, the aforeſaid T. 
certain dice truly titled delivered to him the ſaid A. to throy, 
and when the ſaid dice happened to come to the hands of him the 
aid T. he the ſame T. falſely and fraudulently threw. certain 
other faiſe dice, and deceitſully titled, which he knew would turn 
up number twelve and no other number at eve y threw, by which 
he the ſaid A. loſt great ſums of money to him he ſaid T. at that 
game, and the ſaid T. falſely and deceitfully trok and carried 
away thoſe ſums under colour of gain, to the damage of him the 
ſaid A. of five pounds, as it is ſaid: and have yeu there the 
names of the pledges, and this writ. I itneſi, &c. And 
this writ was ſued anno 5 Ed. 4. which ſee in the Regiſter 
240. | 
And although the defendant do not entice the plaintif 
to play, yet if the defendant play with falſe dice, Sc. by 
which he gets the plaintiff's money; it ſeemeth the 
plaintitf may maintain this action well enough, becauſe 
the enticement is not the cauſe of the action, but the 
caſting of the falſe dice, by which he gaineth the money, 


Se * l 
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TR, Abr. 100. 


Writ of Diſceit. 


HIS writ (a) lieth properly where one man dotb 
any thing in the name of another, by which tie 


other perſon is damnified and deceived; then he who 15 
ſo 


Vide Long 5 Ed. 
40. 

10 Ed. 2. ; 

Diſceit 41. 

This writ can- 

not be ſued by | 

attorney. 19 H. 6. 50. It ſhall not abate for form, if it hath ma' tet of ſubſtance, 


——ä—̃—̃ — 


— 


(a) And nere; Such writ lies not- 


withſtanding the record on which it is 


founded be cancelled or avoided be- 


fore. See 17 E. 3.12. 51. 
If one anſwers for another as at- 


torney without any warrant, the de- 


fendant may move this pending the 
lea; but if judgment be given, be 
is put to his writ of diſceit againſſ the 
attorney, and he ſhall recover da- 
mages; and if the defendant (plain. 
tiff) was party to the diſceit, he . 
10 


Writ 'of Diſceit . 5 
ſo damnified ſhall have this writ, and the writ is wich- 
out the words vi & armis, and the writ is ſuch : — 

The king to the ſheriff of Lincolnſhire, greeting : If 
Hall make you ſecure, & c. then put, Ke. P. &c. as well to 
anfiver us as the aforeſaid A. wherefore he fraudulently and 
maliciouſly in cur crurt of chancery obtained our certain writ by 


A. 


0 fine of twenty ſhillings, taken for our uſe, for the writ afore- 
faid, in the name of the aforeſaid A. who was wholly ignorant 
of this, in diſceit of our court, to the great damage of the ſaid 
A. And have you there the names of the pledges and this 
8 | | 

By which it appeareth, That if a man purchafe a 
writ in my name, for which writ I ought to pay a fine 
in the chancery, as the courſe there is for every writ of 
debt of the ſum of forty pounds or more, to pay for every 
writ of forty pounds 6s. and 8d. and if it be of one hun- 
dred marks 6s. 8d.; and fo for every hundred marks 
6s. 84. and ſo for every writ of plea of land, which is 
præcipe quod reddat, if it be not a writ of right patent, 
for every writ which is of the yearly value of five marks 
6s. 8d. &c. and fo according to that rate. And then 
if a man purchaſe ſuch a writ in my name, and I know 
not thereof, I ſhall have this writ of diſceit. 


A And if I preſent one unto a church whereof I am 


the patron, unto the ordinary, and one T. diſturb me, 
for which diſturbance another purchaſe a quare impedit 
in my name returnable in the common pleas againſt 
the ſaid T. I not knowing thereof, and afterwards cauſe 
the writ to abate, or me to be nonſuit in that writ, [ 


— 


0 


26 Ed. 3. 65. 


Diſceit 58. Ihe 


king ſhall have 
this writ, if no 
other Will ſue it 
becauſe it s pe- 
nal. 19H. 6, 
44- So ifa man 
levy = fine, con- 
ſeſs an action or 
recog. or ſtatute, 
or appear as 
vouchee in my 
nate. 


Bro. Fines pur 
Contempt 6 3- 


LY — A 


have the writ againſt both, and re- 
cover. 21 E. 3. 45. by Thirung. 
4. brought a writ of diſceit againſt 
B. for that he had ſued an original 
writ of debt, and three cajias's in the 
name of C. without his aſſent againſt 
A. whereby A. was vexed, and put 
to colts; the defendant, as to the 
original, pleads the conſent of C. and 
as to the capias's, pleads an award. 
lt was moved, that the laſt plea might 
80 to the whole; for A. was not da- 
Vor. I. 


it. 7 H. 6. 41. 


accordingly. 


maged by ſuing of the original, fo 
no action lies for that; 
better opinion, ſeeing that was the 
beginning of the tort, he ſhall anſwer 


yet by tie 


See Mich. 38, 39 Elia inter Gelli- 
brand and Hubbert, Meor's caſe 865. 
in the ſtar chamber, agreed thar if 
one levies a fine in another's name, a 
vacat thereof hall be entered on the 
roll. See divers precedents there cited 


Mall 
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ry H. 6. 44- 

a min make 

un oblization in 
my name, 1 hall 
mot have diſceir, 
becauſ- | may 


"— 


Writ of Diſceit. 


ſhall have this writ of diſceit ian him who purchaſed 
that writ, Ec. 

If one. forge a ſtatute-merchant in my name, and ſue B 
a capias thereupon, for Which I am arreſted, I ſhall have 
this writ of diſceit againſt him that forged it, and againſt 
him who ſued forth the writ of cap as, CW. 

If a prior or abbot have title to preſcnt unto a vicarage C 
whereof they are parſons imparſonee, any clerk ſecular 
or regul.r at their wills; and afterwards another fu:ge 
a grant in the name of the abbot or prior under their 
covent ſeal, that they grant to one of the pariſhioners, 
c that they ſhall preſent a ſecular perſon, and not a 
regular, as a canon or ſuch, Ofc. the prior or abbot may 
have a writ of diſceit, and the form ſhall be ſuch : 

If the prior of Bartholomew of the ſuburbs of London, 
Sc. fut, &c. W. and B. Sc. that they be before us in eight 
days of Saint Martin, whereſoever, &c, to ſhew whereſore, 
whereas the ſame prior ought and hath hitherts been accuſtom- 
ed, at bis wil to preſent a fit ſecular or regular perſon to the 
vicarage of Saint Sepulchre withaut the walls of London, 
which church the ſame prior holds to his own uſe ; the afore- 
faid W. and B. by colluſion betwixt them before had, malicieuſly 
contriving to injure the aforeſaid prior, counterfeited the common 
ſeal of the ſaid priory, and certain letters patent by which the 
pre deceſſors of the aforeſaid prior are ſuppoſed to have granted, that 
the ſame prior and convent of the place aforeſaid ſhauld preſent 
a ſecular perſon, and no other, to that vicarage, have cauſed 
to be ſealed with the ſaid caunterſeited ſeal, and have exhibited 
thoſe letters ſealed with the ſaid jeal in a certain cauſe moved at 
the inflance of him the ſaid W. as a parijhioner of the church 
aforeſaid, between him the ſaid W. and the aforeſaid prior, 
before the official of the court chriſtian of Canterbury, uþon 
the removal of friar R. of F. canon of the aforeſaid pr ior, ad- 
mitted upon bis preſentation to rhe vicarage aforeſaid by th: 
biſhep of London, ant have procured him the ſaid pr tor to be 
weariel divers ways in this matter with labour and expences by 


virtue of thi letters aforeſaid, ta the great expence and grievance 
"of bim the ſaid prior: and have you there the names of the 


pledges and this writ, &c. Poſt. 98. N. 22 Ed. 3. 11. ; 
An 
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D And if a man be attorney for another in a plea real | 
againſt the demandant, and afterwards by covin between 
the attorney and the demandant, the attorney make de- 
fault, for which the land is lofty the ten:ot who loſt the 
land ſhall have a writ of diſceit againſt the attorney, and 
the writ ſhall be ſuch: $2 

To ſhew wherefore, whereas the ſaid A. made the af eſaid 
B. his attorney before us, in a plea which was before our ſame 
Juſtices by our writ, between K. demandant, and the aforeſaid 
A. tenant, of twenty acres of land with the appurtenances in C. 
to gain or loſe in the plea aforeſaid, the aforeſaid B. by colluſion 
had between him and the afereſaid K. abſented himſelf gratis at 
a certain day prefixed by the afareſaid juſtices in the ſame plea 
in the bench aforeſaid, by which the ſaid A. for the default of 
him the ſa'd B. left his land by the conſideration of our c1urt, 
in deceit of our ſame court, and to the great damage and mani- 
feſt danger of the difheriſon of him the ſaid A. And have, 
&c. 

E And if an action of treſpaſs be brought againſt many, 
and the plaintiff and one F. by covin between them 
cauſe” certain perſons to come into court and ſay, that 
they are the ſame defendants, and that they make the ſaid 
F. their attorney, and afterwards the ſaid J. as attorney 
for the defendants, plead unto iſſue, and afterwards ſuffer 
the inqueſt to paſs by default, by which the plaintiff re- 
covers againſt the defendants: now thoſe who are the 
true deſendants ſhall have a writ of diiceit againſt J. who 
appeared as attorney for _— Sc. and the writ appeat- 
eth in the Regiſter, 

And ſo if K. recover in an aſſiſe againſt V certain 
tenements and damages, and becauſe V. hath nothing in 
the ſame county to levy the damages, R. remove the re- 
cord of aſſiſe into the king's bench or comman pleas, 
to ſue forth procefs thereupon, and to have execution of 
the ſaid damages recovered, for which the ſaid . to 
defraud the ſaid R. of his execution, ſueth fer a writ to 
remove the record in chancery, ſurmiſing that he will 
have an attaint thereupon before the juſtices of aſſiſe, &c. 
by which the record is removed into the chancery, and 
1 deli- J 


* 
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OO 
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| delivered to the ſaid V. to carry to the ſaid juſtices of 
aſſiſe, whereupon he may ſue his attaint; now if the ſaid 
I. will not ſue forth the attaint, but delay him, to ouſt 


him of his execution, R. Who recovered ſhall have a writ 


of diſceit againſt him upon the matter, which appeareth 
in the Regiſter. 


One I. de A. ſueth a præcipe quod reddat againſt C. and A 
T. his wife, who plead a fine levied to the ſaid T. by one 
F. and Margaret his wife, mother of the demandant, Oc. 
3 . and the defendant faith, that his mother's name is Mar- 


void. and is gi 
00 and not Margaret, and after day is given by the court, 


levieth a fine of at which day C. and his wife procure and cauſe a ſtranger 


my land in my i | 
EE Lavy to come into court, and confeſs the fine as the tenant 


confeſs and avo'd hath pleaded, by which the demandant is barred, the de- 
the ſame, as to 


lay that another mandant ſhall have a writ of diſceit againſt the ſaid C. and 
_ 3 T. his wife, as appeareth by the Regiſter, But it ſeem- 


without tha, eth, that if Margery do levy a fine of her land by the 
2 g 383838 name of Margaret, that ſhe (a) and her heirs ſhall be con- 


de F cluded to ſay, that ſhe hath another name. But the te- 
Danby. tos ea nant may plead, that ſhe by the name of Margaret did 


levy a fine of her land, &c. and that hath been done 
where a woman had to her name Agnes, and ſhe levieth 


a fine by the name of Anne, it hath been awarded good, 
and. ſhall bind her and her heirs, and ſhall be pleaded, 
that ſhe by the name of Anne levied the fine. 


20 H. 6. ro. If a man ſue a præcipe quod reddat againſt divers tenants, B 


_ 8 and they purchaſe a protection for one of them, ſurmiſing 


2 that he is beyond the ſeas upon the king's ſervice, where - 

, i . * . = 

| tettion. as he is and always hath been remaining in England, by 
44 H. 3. 4- | | 
If a man ſueth a proteAion, and doth not go, this w:it lieth ; contrary, if he go, though he 
preſeatiy return. . 


. 


— 


— — 


(a) See accordant 13 Ed 3. Fflop- tornment to the grantee, cumgue hoc, 
pel 231. 1 Af. 11. 3 4}. 4. where that C. and G. named in the note, 
one granted a reverſion on an eſtate Sc. are one and the ſame perion, 
for life, which he leaſed by the name and thereon the tenant went without 
of Gilbert filius Stephani. In a guid day, i c. the plaintiff was nonſuit; 
juris clamat againit the fon of the leſ yet it was agreed, that the reverhon 
for, be pleads, that his father's name paſſed) 11 Ed. 3. Quid Juris 2. 
was N., hard Fitz- Stephen, Oc. where- g Ed. 4. 42. 
by there ought to have been an at- | 


f | hich t 
(1.3 . D -rrins bor ome tetack . mr, FACE. Aloe. Lure . , Jenks 8 
— PIY . — Aarne, Fe eng ane ta . . Qs on fee . 
N : 4 as Rciaand Fite whack Bika gave Gb (2 
S 4 eee 


— 2 a, KK. 
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which the demandant is delayed: the demandant ſhall 
have a writ of diſceit againſt the tenants for that delay; 
and the writ ſhall be ſuch : | 

If A. ſball make you ſecure, &c. then put B. and C. Cc. 
that they be before, &c. as well to anſwer us as A. wherefore, 
whereas he the ſaid A. in our court before our juſtices of the 
bench impleaded (a) ty our writ the aforeſaid B. and C. of 
three parts of the manor of S. with the appurtenances, they the 
ſaid B. and C. manifeflly contriving to evade cur court and the 
law and cuſtom of our realm of England, and 10 delay the 
proſecution of the aforeſaid A. in this behalf at a certain day 
prefixed to the ſaid parties in the ſame plea beſore the ſaid 
Juſtices, cauſed to be produced before the ſaid juſlices our certain 


ia 
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letters of protection, comprizing that he the ſaid C. was then 
gone into parts beyond the ſeas in our ſervice, and ſi he was to 
be quiet touching all pleas and complaints, except pleas of deter 
unde nihil habet, and quare impedit, and affiſe of novel 
 diſſeiſin, and darrien preſentment, and aitaints, and except 
pleas in which he might happen to be ſummoned before our juſtices 
in eyre in their circuits, he the jaid C. (b) being then, aſter- 
ward and before that time, continually reſiding in England, 
by which that plea before the ſaid juſtices remained without 
day, in manif:/} contempt of us, and in deceit and manifeſt 


evaſian of our court aforcſaid and of the latus and cuſtom afore- 
ſaid, and aſſo to the great expence and manifeſt danger of the 


diſheriſon of him the ſaid A. And have there, &c. 
In a precipe quod reddat, if the ſheriff return the tenant 
ſummoned where he was not ſummoned, by which the 


ä 


(a) See ſuch writ of diſceit brought 
for purchaſing a proteQion, quia mo- 
ratur, and laid in the county where 
the protection was, and it may be in 
the county where the moration, or 
abiding was, per Cur”, 20 H. 6. 10. 
the abbot of Seiby's caſe, without 
ſhewing either in the writ or the 
count, the date of the protection. 
20 H. 6. 18. 

(5) But it is a good plea to ſay, 
that the malady took or ſeized him 
going, Oc. ſo that he could not go, 


p 8 


Oc. 18 Ed. 3. 12. See ſuch writ 


brought againſt one who purchaſed a 
protection, guia moraturus, whereas he 
was not at the time of the protection 
caſt, remaining in ob/cquio noftro, ſed 
apud B. c. proprits negotiis intendendo, 
the defendant ſhews his detainer and 
ſafeguard to Calais, and that he re- 
turned by the lieutenant's command 
to buy victuals, Sc. ad/que hoc, that 
he was intendant prepriit ne atiis. 
20 H. 6. 24. 


deſen- 
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defendant loſeth his land by default at the grand cape re- 
turned, the tenant ſhall have a writ of diſceit 2gainſt 
him who recovered, and againſt the ſheriff for his faiſe 
return, and by that writ the tenant ſhall be reſtored unto 
his land again. And it ſeemeth the tenant hal] have 
this writ after judgment given for the demandant againſt 
him that recovered before any entry or poſſe ſſion: for if 
the tenant ſhall not have a writ of diſceit before the de- 
mandant doth enter, then perhaps the demandant will 
not enter, until the ſummoners in the precipe quod reddat, 
and the ſummoners, viewers and pernors in the grand 
cape (a) are dead, and then he ſhall not have a writ of 
diſceit after their deaths; for whether he were ſummoned 
or not ſh.!] be tried by tne (5) ſummoners, and vic wers 
and peruors, by examining of them. But fee 3 Ed 3. 
That the tenant ſhall not have a writ of diſceit before 
the demandant hath entered; tamen quere. And in a 
_ writ of diſceit the proceſs ſhall be made againſt the ſum- 
moners, viewers and pernors to be examined thereupon, 
&c. And if the demandant who recovered by falſe re- 
turn of the ſheriff, make a feoffment of the land, then the 
wii of diſceit lieth againſt the demandant who recovered, 
and againſt his feoffee and the ſheriff, and if the demand- 
ant who recovered be dead, and the ſheriff alſo, yet the 


Poſt. 107. H. 
104. P. 


3 Kd. 3. 

D crit 47. 
1” Bk: 3. 
Dilceit 54+ 


- 


(a) But yet he ſhall have caſe 
agantit the ſheriff, 1 H. 6. 1. and re- 
cover damages. 6 Ed. 4. 3. Note; 


diſtringas (hall iſſue; and if the diſ. 
ceit be found, judgment may be given 
inſtantly againit them who made. de- 


If in this writ the ſherilf returns the 
party warned, where in truth he was 
not, and judgment 15 given that the 
demandant ſha!l have reſtitution, he 
mali have this writ againlt the ſheriff, 
and it tne diſceit is found recover 
damages, but not defeat the remedy 
had 8 H. 6. 2. per Sh. 270. for he 
cannot loſe by the default, but by the 
diiceit found he may. 


(5) Nete; The proceſs is a wenire 


facius, Sc. and if the ſummoners, 
Sc. appear, but he who recovers, 
OT 126 party are not warned, the ſum- 


moncrs ſhall be examined, and a 


fault, without a di/ringas, or writ of 
ſcire facias, 8 H. 6. 2. 50 Ed. 3. 18. 
or he may have a diringas. 12 La. 
„. Note ; He may have alſo 2 
writ of diſceit againſt the party ro the 
recovery, c. See 8 H. 6. 1. 30 Ed. 
3 49. So he may have it againſt 
the party who recovers, or his heir, 
and a ſcire facias after the diſceit 
found, againſt the tertenant. 18 K. 
4- 11. 38 Ed. 3. 16. See 18 R. 2. 
Diſceit 49. 8 £4 3.6. 8 H. 6. 2. 
20 Ed. 3. 43. 8 H. 4. 24. contr 
38 E. 3. contr, 


5 2 writ 
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writ of diſceit lieth againſt the demandant's heir, and 


againſt him who is tenant of the land, if the ſummoners, 


viewers or pernors be living: -but if the ſummoners, 
viewers or pernors be dead, then the writ of diſceit is 
loſt, Eut a writ of diſceit lieth if any of the ſummoners, 
viewers or pernors be alive ; for if they ſay that they did 
not ſummon him, then the plaintiff in the writ of diſceit 
ſhall recover his land and ſhall be reſtored, &c. for it 


97 


13 Pd. 4. 11. 


38 Ed. 3. cont, 2 


ought to be done by two (e) ſummoners at the leaſt, and 35 H. 6 46. 


two viewers, &c. And if any of them do not that which 
it is returned they have done, then the writ is not executed 
as it ought to be, by which the plaintiff in the writ of 
diſceit ought then to be reſtored, Tc. 
D Andin a ſeire facias to execute a fine, if the ſheriff re. 
turn the tenant ſummoned by two ſummoners, though it 
be not true, yet the tenant by the return ſhall loſe the 
land, for execution ſhall be awarded upon the return, if 
the tenant do not appear, and then the tenant ſhall have a 
writ of diſceit againſt the ſheriff, and him who had exe- 
cution, and him who is tenant, and ſhall be reſtored to 


Diſceit 48. 


the land (a). 


** 


And ſo if a man (6b) ſue a ſcrre ſacias upon a recogni- 
zance of debt, and the ſheriff return the defendant ſum- 


moned, 


— 


c) And therefore if one of the 
ſummoners ſays that the ſummons 
was not made, and the other that it 
was made, the demandant ſhall re- 
cover, 8 H. 6. 2. 50 E.. 3. 17. 
So if one makes the garniſhment, 
and the other was on the land at the 
lame time for the ſame purpoſe, but 
ſays nothing, the demandant ſhall re- 
cover. 5 Ed. 3. 65. 8 Ed. 3. 6. 
121. 

@) Contra fer Fuine. He ſhall re- 
cover only damages, and fur that it 
raj be tried by the inqueſt. 1 F. 


g_ 


Oy 
(5) See Ret. 'Parl. 21 Ed. 3. nu. 
25. A petition for a writ of diſceit 
in the like caſe. ; 
Note; A. brought a ſcire facias 
againkt B. upon a fine, whereby the 


Y 4 


tenements were rendered to B. in tail, 
remainder to C. Sc. the tenant pleads 
that the queen had a writ of diſceit 


pending, o reverſe the fine; for that 


the tenements were parcel of her ma- 
nor of D. which is ancient demeſne, 
and that the held the manor for life 
by a leaſe frum the king, and there- 
upon day 'was given 10 the parties. 
And now the queen's attorney (and 
B. the tenant) appears, who ſays, 
That he knows nothing why the fine 
ſhould not be reverſed. And now A, 
ex gratia curig was received to anſwer, * 
wherefore the tenant did not deny, 
Sc. and he demanded judgment of 
the writ. . For that 4 and C. to 


. whom the eſtate is limited by the firs. 


are not made ditectly parties to the. 
writ; /ed nen allicatur per Cur, uh 


MA 


—_—_— 
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moned, where he is not ſummoned, for which the plain- 
tiff hath execution awarded, the defendant ſhall have a 
writ of diſceit againſt him who had execution, and the 
ſheriff ſhall be puniſhed by this writ for his falſity, and 
the party who recovered ſhall make reſtitution of that he 


recovered, Cc. (c). 


OY "i 


: 7 


ſaid, That this writ is good, and ſhall 
be always brought againſt the terte- 
nants. 2. That the queen had no- 
thing in the manor, nor had at the 
day of the writ purchaſed; for ſhe 
had demiſed it before. — Vilby. This 
ſuit is given to the king, but that is 
where no other will ſue; will you ſay 
any thing elſe? And then he ſhew- 
ed an amerciament and fine, and alfo 
an ancient recovery of the ſame tene- 
ments, in an action tried at common 
law, Jedd. Seeing by this ancient 
fine and recovery, the tenements are be- 
come tranck-fee; and pleadable here; 
guære, if they ſhould now be receiv- 
ed, to reverſe the late fine, without 
ſuing to reverſe the former fine and 
recovery, Which are ſtill in force : 
and for that he was a ſtranger to the 
fine, and alſo to the ſuit, and did not 
ſhew it /ub pede Hgilli, and a writ to 
allow it: Therefore by Willy it is no 

lea; for on a nicht compriſe pleaded, 
it cannot be tried between the parties. 
26 Ed. 3. 66. And fo rere, I hat a 
fine of elder date will hinder the re- 
verſal of a fine of later date by a writ 
of diſceit, but not e converſo, See 
21 Ed. 3. 25, 26. acc. 

(c) And alſo the iſſues in the mean 
time. Mich. 16 Ed. 3, But not 
damages. 18 Ed. 3. 28. And note; 
the king ſhall have the iſſues in diſ- 
ceit, on a recovery by default on a 

præcipe. 29 Eq. 3. 34. See 8 H. 6. 
. 10 . 73. 1s. 


That he ſhall recover all in damages 
againit the ſheriff, fee the fine avoid- 
ed between the parties, for that the 
court had not juriſdiction thereof. 
9 H. . 12. and 8 Ed. 4. 6. fer Lit- 
Heron. | 


— 


And note; In a writ of diſceit on a 
fine levied of ſuch and ſuch lands, 
Sc. and error brought in B. R. the 
tranſcript of the fine was removed 
thither: and the court being appriſed 
by the record, that the manor (of 
which the Jands were alledged to be 
parcel) was and by the conu- 
ſance on the defendant's part, or 
otherwiſe by verdiR, that it was par- 
cel of the manor; judgment was 
given that the fine be reverſed ; and 
yet by force of this proceſs, and for 
that other lands were rendered by the 
fine, the fine was not taken off the 
files, but only marked guoa7 thoſe 
lands, 21 Ed. 3. 20. 17 Ed. z. 
31. But gte, That he who is terte- 
nant ought to be made party by the 
ſcire faciat; for the conuſance of him 
who is party to the fine, ſhall not 
bind the tertenant, if the lands are 
(not) ancient demeſne. 7 H. 4. 44. 
8 H. 4. 29. See alſo in diſceit by 
the queen, on a fine levied of lands 
in ancient demeſne; and by the 
tranſcript it appears, that the. lands 
were rendered in tail to A. remainder 
to B. in tail, &c. and a ſcire facias 
ſued againſt -the tertenants (which 
ſeem to have been the iſſue of B. in 
tail, but was not ſo ſuppoſed by the 
writ) who acknowledge the lands 
(except eight acres which were frank- 
fee); and Thirnins would not avoid 
the fine, till thole in remainder were 
made parties by ſcire facias. 21 Ed. 
3. 56. But it is ſufficient if the ter- 
tenant only be made party to the writ. 
16 Ed. 3. 66. Noe; By the caſe 
aforeſaid, it appears it is in the plain- 
tiff's election to bring a writ of diſ- 
ceit againſt the conuſor of theꝰ fine _ 

6 e 


"_ 
* 
* « 


Writ of Dise 


A Andif a man levy a fine at common law unto another 
of land which is in ancient demeſne, the lord of ancient 


demeſne ſhall have a writ of diſceit againſt him who k. 


levied the fine, and he who is tenant ſhall avoid the fine, 
and there he who ought to give the land ſhall be reſtored 


unto his poſſeſſion and title which he hath given by the 
fine, becauſe the fine and gift thereby is avoided. But if 


he who levieth the fine, have after by his deed releaſed 
unto him who hath the poſſeſſion by the fine, or by the 
deed confirmed his eſtate in the land, then he unto whom 
the releaſe or confirmation is made, ſhall have and keep 
the land notwithſtanding. that the fine be avoided, be- 
cauſe that releaſe or confirmation made unto him being 
in poſſeſſion, hath made his eſtate firm and rightful, 
againſt him and his heirs who releaſed or confirmed the 
ſame. | 

If a man do recover in a writ of waſte where the te- 
nant was not ſummoned, c. the defendant ſhall have a 
writ of diſceit, and ſhall be reſtored. T. 9 Ed. 3. See 
17 Ed. 3. 58. 29 Ed. 3. 42. 29 Ed. 3. Diſceit 63 
and 56. 

If huſband and wife loſe the land of the wife by default, 
they may ſue a writ of diſceit, and if the huſband die, it 


ſeemeth the wife may ſue a writ of diſceit to be reſtored to : 


her land, Sc. or have a cui in vita upon the ſtatute at 
her election; and the writ of diſceit ſhall be directed 
unto the ſame ſheriff who did the diſ-eit, and falſe return, 
and not unto the coroners, as appeareth Trin. 20 Ed. 3. 
Yet it ſeemeth it is not error, if it be directed unto the 
coroners, Cc. 20 Ed. 3. Diſceit 4. 

(a) And in a writ of diſceit, if the ſheriff return one 
ſummoner dead, yet the other ſummoner ſhall be examin- 


— 


loſeth by præcipe 
in capite, where 
he ought to Have 
ſued in the lord's 
court, and the 
lord brought di. 
ceit for the pro- 
fits of the court. 
48 Ed. 3. 20. 
17 Ed. 3. 18. 
20 Ed. 2. 
Diſceit 5. ac. 
19 Ed. 3» 
D:iſceit 3. 

19 Ed. 2. 
Diſceit 56s 

20 Ed. J- 
Diſceit 4. 
he ſhall not have 
diſceit, by Wal. 
by. Hill. cont, 
20 Ed. Zo 
Difceit 5. 


1 


the tertenant, or otherwiſe to bring 
it againſt the conuſor alone, and to 
have a ſcire facias againſt the terte- 
nants; quod wota; and ſo it is in diſ- 
ceit oa a recovery for non - ſummons, 


Se. See 38 Ed. 3. 1. See 1 Lutw. 

712. 18 Ed 4. 6. 36 H. 6. 34. 

contr. 17 Ed. 3. 31. contr, See 10 
2 


Co. 50. a. 

12. | 

(a) So in waſte, where the writ 

iſſued to the ſheriff who found the 

walte, by Diſceit. 30 Ed. 3. Diſceit 
See 8 H. 6.2. 8 Ed. 3. 6. 8 H. 

35 H. 6. 46. : 


2 R. 3. 21. 156 F. 7. 


6. 5. 


ed, 


wde 14 Ed. 3» 
Dei 57. 
Nuit he- tne 
<} k »or the 
. auſtce. 


* 0 Sa 


20 Ed. 4 9 


Writ of Difceit. 


ed, G. And if it be found that he did not ſommon, 


Sc. the party ſhall be reſtored unto the land, and ſo if one 
viewer or pernor did not do that which he ought to do, 
the party ſhall be reſtored, becauſe it ought to be done by 
both, Cc. But if ſummons be by four men, as lang as 
two of them are alive, the tenant who loſt * have 2 
writ of diſceit. 

And a writ of diſceit lieth againſt him who embezzles E 
a writ, and alfo againſt him who procureth another to 
embezzle a writ, if it be embezzled, Wc. and they may 
be joined in the ſame writ. See 19 H. 6. 29. 50. 72. 
9 H. 6. 5. 8 H. 6 20. 52. 

And if a man bargain with another to infeoff him (a) F 
of certain lands, and afterwards infeoff another man, he 


with whom he made the bargaio ſhall have a writ of dif. 


ceit (5). 

(c) And if a man recover in a guare impedit by default, G 
Ec. if the defendant be not ſummoned, he ſhall have this 
writ, and the ſummoners and pledges. upon attachment 
ſhall de examined thereupon : and if the deceit be found, 
he ſhall have writ unto the biſhop, Cc. for him. 

If an action of debt be brought againſt two as execu- H 
tors, where one of them is not executor, if he who is not 
executor confefs the action, he who is executor ſhall have 
a (4) diſceit againſt him, and recover as much in da- 
mages. | 

If an attorney be not informed by his client to plead 1 
in any action, and he plead, That he is not truly informed, 
end therefore can give n» anſuer, &c. the ſame ſhall be 
entered to ſave him of damages in a writ of difceit brought 


againſt him by his mafter, Ec. 


— 


king; and it he antwe:s, het ri right be 


(a) So if he grant a rent- charge, 
er acknowledges a ſtatute, and alter 
re-enfeofts according to an agree- 
ment; or if he makes a feoſiment to 
another, and after re-enters and in- 
fec#s another, and the brit tec ffee 
enters, 20 H 6. 31, 35. Niete here, 
it was a bargain without a d-ed. 

(6) r 9. 34.9. 14- 
21H 7. 41. 
) But where the king recovers, 


the party mull ſuc by petition to the 


dine, he ſhall have a writ cf diſceit; 
and if he arſwers, Jet the d ſceis be ex- 
amined, then on that indorſement they 
may proceed, but without writ. 1017, 


4. 4. Sce 22 H. 6. 5. 26 H. 8.54 
+ Ed. 1. Diſceit 17. 
(4) See 9 Ed. 4. 13. 21 Ed. 4. 
24. 48 Ed. 3. 25. 11 fl. 4. 84 


20 La. 4. 9. 51. 


If 


2 


Writ of Diſceit. 


x If a man ſell cloaths, and warrant them to be of a cer- 


tain (e) length, if they be not of ſuch length, he who 


bought them ſhall have a writ of diſceit againſt him upon 


his warranty, although the warranty be only by word; 
but if the warranty be made at another time after the 
bargain made, then it ought to be in writing, otherwiſe 
he ſhall not have an action upon that warranty; for he 
ſhall not have an action of diſceit therefore, if the war- 
ranty be not made upon the bargain and at the time of 
the bargain. | 


L The writ of diſceit ought to be brought in the county 


where the diſceit is ſuppoſed to be done ®. 

If a man recover in a precipe in capite by default, where 
the lands are not holden of the king, and he have not the 
lord's licence to ſue in the common pleas, the lord ſhall 
have a writ of diſceit, and (F) recover damages; but the 
re-overy ſhall ſtand in force, and the lord ſhall have the 
ſeigniory, and he who recovered ſhall alſo hold of the 
king by way of eſtoppel (g). 

If a man procure another to ſue an action againſt me 
to trouble me, I ſhall have a writ of diſeeit. 


0 A writ of diſceit ſhall be maintainable againſt the at- 


torney and the ſheriff, becauſe they put a writ of habere 
facias ſeiſmam upon the file of the ſheriff's writ, where 
they have not any record to warrant it. See 17 Ed. 3. 
51. 

If a man levy a fine of land in ancient demeſne, and 
alſo of land at the common law, the party ſhall have a 
writ of diſceit for the ancient demeſne land, and ſhall 


. 


9 Ed. 3. 7. 


$ Ed. 4. 6, 


Jofra 103. A. 


I Salk. 14, 1% 
3 Cro. 378, 


2 Iaſt, 2.215, 


21 Ed. 3. 20. 
5 Fd. 4. 5. 


iD 3. Ed. 3- 31. 


Dilceit 37. 


— 


(e) Becauſe it cannot be tried but 


* The venue may be changediin” | 


by parol proof; ſo if one warrants 
wares to be of ſuch weight, Sc. if 
found nut to be of ſuch weight, &c. 
at the time of the warranty. 11 Ed. 


4-6. 13 H. 4.1. and ſee by Hanf. 
13 H. 4. 1. and Choke 11 Ed. 4 16. 


If the vendor warrants a harſe to be 


found, where he has a defect that is 


apparent to the ſenſes, diſceit does 
not lie; contra by Thirning, if the 
borie be not there preſent. Salk. 211. 


3 


deceit. Barnes 491. But contr. 1 Sid, 
87. 

7 F) But he ſhall not recover da- 
mages as for loſs of a ſeigniory or 
court; for the ſeigniory remæins, and 
the loſs of the court is only pro bac 
vice. 17 Ed. 3 31. 37. 

(e) See a writ upon this Me, 
17 Ed. 3. 59. Sure 10 Ed. 4. 6. 
ä 


avoid 


Writ of Diferit. 
avoid the fine for that land, and the fine ſhall ſtand good 


ſor the land at the common law (a). 
If a man loſe land by default in a præcipe 9. reddat (5) C 


(a) See 7 H. 4 44 / Ed. 3. 17 Ed. 3. 59, Sc. 8 Ed. 3. 6. 
31. 21 Kd. 3. £ 18 R. 2. Diſceit 30 & 50. 15 Fe 
(3) And the . ſhall not demur Diſceit 43. 8 Ed. 3. 62. 52. 8 U. 
for nonage of the demandant, if a 6. 2. 15 Ed. 3. Di;teit 45. 
deed of the anceſtor be not pleaded, ; | 


and die, his heir ſhall have a writ of diſceit as well as the ; 
When, and ſhall have reſtitution. , 
55 Ed. 3. Ia man have execution by default upon a recognizance R 4 
— 71 * of * in a ſcire facias ſued out againſt another, and the defen- 
poit. gg. H. dant die, his executors ſhall have a writ of diſceit, and 4 
ſhall be veſtored, &c. If the diſceit be found that their Ja 
teftator was not warned, there the garniſhers ſhall be ex. to 
amined, Cc. R 
33 Ef. z. And if a man recover an annuity, and aſterwards ſue 2 8 dj 
Diſceit 42. Aire facias, and recover by default, the defendant ſhall B 
{ 99] have a writ of diſceit, if he were not warned. 
1 Ed. 3. And the vouchee ſhall have a writ of diſceit where he 4 fo 
waned loſeth by default, if he were not ſummoned, Cc. Pof, 7 
106. | A 
In a precipe quod reddat againſt the huſband and the! 8 
wiſe at the grand cape, the huſband appeareth in perſon, I 
and the wiſe-appeareth by attorney, who hath a warrant 
which is infufficient, by which judgment is given upon cc 
the deſault of the wife againſt the huſband and wife, &c. * 
58 Ed. 2. yet they ſhall have a writ of diſceit, if they were not ” 
Dikeit 38, 35. ſummoned, c. _ 
And where a man loſeth by default in a guare impedi:, C ec 
or waſte, the ſummoners and the pledges upon the at- a 
tachment, and the manucaptors upon the diſtreſs, mult 
be examined, when the writ of diſceit is brought upon it. in 
19 Ed. 2. See in the title of diſceit in the abridgments for that mat- de 
 Diſceir 56. 
| ter. 29 Ed. 3. 42. m 
If a man ſue a writ of monſtravit againſt another to ac- D & 
count, Sc. where he hath ſufficient lands in another 
county, by which he may be brought to anſwer by writ of 
of account, the defendant ſhall have a writ of diſceit - 
8 ( 
k 


againſt 


L 


Writ of Diſceit. 
\exinft the plaintiff who ſueth the monfrauit,  quitd vide 
Mich. 9 Ed. 2. Fitz. Diſceit 52. | 


If tenant for life loſe by default, where he was not fur» Dyer 245. . 
moned, and die; he in the reverſion ſhall not have a writ 5 EA. 3. 6. 52. 


of diſceit, becauſe he ſhall not have a writ of error, but 
by the ſtatute, &c. So 8 Ed. 3. 6. per Parning, 
clearly. , : 


If a man be tenant for life of a manor in ancient de - EA. 3. . 


meſne, and the tenant of that manor levy a fihe.of his S of leldeæ of 


land at the common law, the lord of the manor who is PO 


tenant for term of life ſhall have a writ of diſceit, and 
after his deceaſe, he in the reverſion ſhall have a writ of 
diſceit, and reverſe that fine, 17 Ed. 3. 58. vide ſupra 
. php | 


F If the king recover in a precipe quad reddat, or in à 10 H. 4 4 


formedon againſt another man by default, the tenant ſhall 
have a writ of diſceit, as well as he hall have writ of 
error, where the king recovereth by erroneous proceſs, 
&c, or erroneous judgment. See for this matter A. 
10 H. 4. in title Traverſe in the abridgments. 


And this writ of diſceit ſhall ſometimes iſſue out of the 22 Ed. 3. 


common pleas (a) or a man may ſue it out of the chan- 
cery, if he will; as if he loſe lands by default in a precipe. 
quid reddat in the common pleas, the tenant, if he were 
not ſummoned, ſhall have a writ of diſceit out of the 
common pleas, if he will, or out of the chancery, ide 


| ante 98. R. » 


And ſo if a man have execution upon a recognizance 17 Ed. 3. . 


in the common pleas or king's bench by default, &. the Piſceic 3 


defendant ſhall have a writ of diſceit, if he were not ſum- 
moned out of that court where the execution was ſued, 
Ec. or out of the chancery, at his election. 

And there are divers other writs of diſceit, in the form 
of a writ of audita querela, as if one ſue a precipe quod 
reddat againſt another, and the tenant is efloined at guind” 
P ach', which eſſoin is adjourned until 15 Trix. the term 


33 


(e) Note 3 Levixx. 419. 22 Ed. 3. 11. contra. Vide ibid. 51. 


(5) fol- 


> | Writ of Diſceii. 


27 Ed. 3. 5t» (5) following, and the demandant and his attorney by 
Andes covin betwixt them cauſe a writ to be recorded on the 
file of writs, that the tenant hath made M. and A. his 
attornies jointly and ſeverally at the ſaid quind* Paſcb', by 
which the demandant challengeth that eſſoin, becauſe he 
had attorney in the writ not eſſoined, by which at the 
day of adjournment the eſſoin is quaſhed, and the de. 
mandant recovere:h the land by tnis default at guiz/” 
Paſeh' "now the tenant ſhall have a writ of diſceit againſt 
the demandant and his attorney, and the form of the writ 
ſhall be in the nature of audita querela, and ſhall be di- 
rected unto the juſtices of the common pleas, an is 

ſuch : | 
The king to his juſtices of the bench, greeting: I. of B. hath 
ſhewed unto us, that whereas W. of B. lately impleaded hin 
the ſaid I. before you in the bench aforejaid by our writ, of ont 
meſſuage, &c. in B. and hath proceeded to the taking of the 
proper inqueſt, and day was given to the partics from Eaſter 
day in fifteen days laſt paſt, at which day he the ſaid I. cauſed 
himſelIf to be eſſoined, and that eſſoin was adjourned until ffieen 
days of the Holy Trinity then next following, and the aforeſaid 
W. and P. his attorney, by colluſion before had between them, 
contriving to diſinherit the aforeſaid I. of the tenement afure- 
ſaid, cauſed 8. of T. ſervant of the ſaid W. of B. and W. ef 
P. to be recorded attornies for him the ſaid I. without his know- 
ledge and a writ of attorney to be put on the files of writs, and 
a certain challenge of the aboveſaid efſoin, in fiſtren gays of 
Eaſter, in the bench aforeſaid, and that becauſe the afortſaid 
I. who ha1 his attorney in the ſame plea, did not aſſert the 
aforeſaid eſſoin to be caſt, that at the ſaid fiftcen days of the 
Hoh Trinity ſeiſin of the tenement aforeſaid ſlood adjudged t 
the ſame W. of B. by the conſideration of the court, becauſe the 
attorney of the aforeſaid I. was not eſſoined at the ſaid fifiten 
days of Eafter, in deceit of our court aforeſaid, and to the great 
damage and manifeſt diſheriſon of the ſaid I. whereupon the 
fame I. hath beſought us by his petition exhibited before us and 


—— — 


— e—_—_—_—_ _ 


(3) See diſceit againſt one who caſt an eſſoin of the king's ſervice, 
and the tenant. 12 H. 4. 24. | 
our 


Writ of Diſceit. 


dur council in our parliament, that we will provide him a re- 
medy in this behalf, and becauſe the aforeſaid W. of B. ſreck- 
ing before you in the bench aforeſaid touching the premiſe 5 in 
this behalf, hath acknowledged theſe things, as it ii ſaid: we 
command you, that having heard the complaint of him the ſaid 
I. upon the premiſſes, and having called before you as well the 
aforeſaid W. of B. and W. of P. as S. of F. and having 
heard the reaſons of both parties, if it ſhall appear to you, by 
inqueſt ther eon to be taken, or by the acknowledgment of them 
the ſaid W. W. and S. or any of them, that I. hath left his 
tenement aforeſaid by the colluſion aforeſaid, as it is ſaid, ther 
that you cauſe to be done, as of right ſhould be done, complete 
juflice, as weil for us as the aforeſaid I. as well touching the 
deceit and colluſion aforeſaid, as touching the recovery to be had 
of the tenement aforeſaid. Witneſs, &c. 

& If a notary or other perſon of covin counterfeit the ſeal 
of any parſon or vicar, and forge letters of reſignation of 
his parſonage or vicarage, in the name of the parſon or 
vicar of his benefice, he ſhall thereupon have a writ of 
diſceit, and the writ is in the Regiſter. But whether by 
that he ſhall be reſtored unto his benefice, quere; it 
ſeemeth not, becauſe the removing of him is a ſpiritual 
act. | 

A If two ſeveral men come before the mayor of the ſtaple, 

or before other mayor of a town, and there one acknow- 


- ledge unto another one hundred pounds in the name of 
of another man, affirming him to be ſuch a perſon, which 
| in truth he is not; for which the other perſon is troubled, 
1d ; 

£ and ſued upon the fiatute, and taken in execution, Ec. 
10 de ſhall have a writ of diſceit againſt the two perſons, Cc. 


and ſhall recover damages againſt them. 
p And ſo if a man be 8 unto a prior by a ſtatute- 
merchant in forty pounds, to be paid at a certain day, 
at which day he pay the money unto the prior, &c, 


reat 
* and afterwards another perſon in the prior's name cauſe 
5 the ſtatute to be certified in the chancery, and ſue execu- 


tion thereupon, the prior not knowing thereof, he who 
was bounden, and hath paid the money, ſhall have a writ 
of diſceit againſt the prior and thoſe who ſued the execu- 
non in his name. 


If 


100 J 
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Eſcheator. If the eſcheator, by virtue of a writ directed to him (a) 0 

' ſeize into the king's hands the lands of any perſon who 
holdeth of the king in chief, by which the king commits 
the wardſhip of thoſe lands unto another, who grants 
them over unto another during the nonage of the heir: 
now if the under-eſcheator of his own authority return 
another officer without inqueſt, &c. and diſturb the 
poſſeſſion of the ſecond grantee, the ſecond grantee ſhall 
have a writ of diſceit againſt the under-eſcheator: and ſo 
if the eſcheator of his own authority have fo done with. 
out taking any inqueſt, &:c. according to the courſe of 
the law; and theſe writs are in the Regiſter. 

And thereby it appeareth, that an eſcheator may have 
an under-eſcheator as well as the ſheriff may have an 
under-ſheriff. . 

And alſo it appeareth, that an eſcheator ſhall be . 9 
ed, although he be an officer of record, if he return any 
office, virtute officii, when he hath not taken any inqueſt 
to inquire of it: and the proceſs in the writ of diſceit i 
attachment and d:/ringas, 


Writ de Parco fracto. 


Writ of parco frafto lieth where a man diſtrains 5 
cattle for damage feaſant, or for rent or ſervice, 


and puts them into the common pound, or into another 


 . 


2; place, which ſhall be ſaid to be a lawful pound; G 
an who hath property in the cattle, or other perſon 
taketh the cattle out of the ſaid pound, and driveth them 


—— + 1 — 


(a) See 9 H. 6. 6. an office found commiſſion does not make him a 
before the eſcheator virtute brevis : judge, he is only an officer. But an 
That one A. died ſeiſed of the moiety action on the caſe does not lie againit 
of the manor of D. and that B. is his a judge of record. 2. Seeing the 
heir, and the eſcheator returns the office found him ſeiſed of a moiety 
office, that A. died ſeiſed of the whole only, his returning that he died ſeiſed 
manor; and held, 1. That B. may of the whole, is ſufficient to give the 
have an action on the caſe againſt the action: and yet if the king has 2 
eſcheator for this falſe return; for the moiety, he ſhall have the whole. 
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where 
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Writ de Parco fracto. 5 


where he pleaſeth; he who diſtraineth, c. ſhall have 
the writ de parco fradlo. | 

If a man (end bis ſervant to diſtrain for rent or ſervices, 
and the ſervant diſtrain the cattle, and impound them, 
and a ſtranger take them out of the pound, the maſter 
ſha!l haye the writ de parce fracto, and not te ſeryant, 
for it is the maſter's pound. 

If a man diſtrain for rent or ſervices, or for damage- 
feaſant, and put the cattle in the land or cloſe of a friend 
with his licence, and he who owneth the cattle take them 
out of the ſaid cloſe, he who diſtraineth them ſhall have 
the writ de varco fracto, and not he whoſe cloſe it is: for 
who owneih the cloſe, ought to have an action of quare 
clauſum fregit, &c, for that it is not his pound, but the 
pound of him who diſtraineth the cattle ; and the form of 
the writ is, 


F The king to the fhrriff of Lincolnſhire, greeting : If A. 


&c. then put, &c. B. to ſhew wherefore, whereas the ſaid A. 


took certain beaſts in his damage at N. (or thus, the beaſts of 
the aforeſaid B.) and impounded them there, according to the 
law and cuſtom of our realm, the aforeſaid B. with force and 


arms broke that pound, and tk and led away the beafls afore- 
ſaid, and other wrongs to him did, to the great damage, &c. 
And note, That this writ is vi & armis, and he ſhall 
not ſhew in the writ what kind of cattle they are, nor to 
whom the property of the cattle doth appertaia, unleſs he 


chooſe to do ſo. 


And if a man ſend his ſervant to diſtrain for rent or 


ſervices, or for damage-feafant, then the form of the writ 


is ſuch ; 
To ſheto wherefore, whereas the ſaid A. cauſed a certain ox 


(or certain beafs) to be taken in his damage at N. by B. his 


ſervant, and he the ſaid B. there impounded that ex (or thus, 


thoſe beaſts) according to the law and cuſtem of our realm of 


England, he the ſaid C. with force and arms broke that 
pound, &c, Or thus for an abbot; To fhew wherefore, 
whereas the ſaid abbot, in his houſe in the ſuburbs of Lincoln, 
by friar I. keeper of our cell of Saint Mary Magdalen with- 
out Lincoln, certain beaſts, &c. Otherwiſe for a default 

Vor. I. Z in 


1 


is a pound as , 


well as if it were 
io his ſeveral. 
Fa.rf. contra. 
33 H. 8. pl. 56. 


AAS 
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. Writ de Parco fracto. 


in the lord's court ; Wherefore, whereas the ſaid, A. in his 
fee at N. cauſed to be taken by his ſervant the beaſls of the 
aforeſaid B. for a certain default which the ſame B. made in 
the court of him the ſaid A. againſt E. in a plaint which was 
in the ſame court between, &c. by conſideration of the ſaid | 
court, and the ſaid A. impounded thoſe beafis according to, &c, | 
the aforeſaid B. with force and arms, &c. ; 

If a man diftrain for amercement in a hundred, and, H 
impound the cattle, and the other take them out, the 
writ ſhall be, 

IWherefore, whereas the ſaid A. by B. and C. his bailiſſi f 
the hundred of N. cauſed to be taken certain labouring beaſts of 
him the ſaid E. at S. within the precinft of the hundred afore- 

ſaid for a certain amercement, in which the ſaid F. was 
amerced in the ſame hundred, to be levied to the uſe of the ſaid 
A. and the ſaid B. and C. impounded theſe beaſts, &c. 


41 Ed. 3. 26 And in this writ he ought to ſhew, that the property of 
2 2 8 3 the cattle were in him who was amerced, becauſe he can- 
2 H. 9. . 


1 Ro. Abr. 669. not diſtrain the cattle of other men for this amercement; 

T = but for rent or ſervice it is otherwiſe, For the party may 
1 diſtrain the cattle there levant and couchant upon the 
lands (a). 

- If the queen diſtrain for a debt or amercement due 
unto her, and impound the cattle, and a ſtranger break 
the pound, and take ibem out, then ſhe ſhall have 2 writ, 
and the writ ſhall be ſuch : 

The king to the ſheriff of S. greeting : put by gazes, Ke. 

P. of E. and C. of D. that they be, &c. to anſwer as well to 
us as Ann Queen of England, wherefore, whereas W. of R. 
bailiff of the liberty of the ſaid queen f the hundred of C. (in 
which the ſaid queen, as in the reſt of her lands and tenements 
granted to her by us, hath the return of all our writt,) by vir- 
tue of the return of a certain writ made by him for you within 
be liberty aforeſaid, as it belonged to the ſaid W. by reaſon of 
his effice,) for a certain debt, to be levied to the uſe of the ſaid 
queen upon the ſaid P. by ſummons of our exchequer, took tht 


— 
0 


— — 
— — — 


(a) See 10 II. 7. 21. 15 H. 7. 19. 6 Ed. 4. 8. contr. 4 £4. 3. 35. 
er. 
beaſis 
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beafts of the ſaid P. at B. and impounded them there, according 
to the law and cuſtom of our realm, the aforeſaid P. and C. 
with force an i arms broke that pound, and took and led away 
the aforeſaid benſts, and committed other wrongs there, in con- 
tempt of us, and to the great damage of the ſaid guten, and 
againſt our peace, &c. | | 
A And when the queen ſueth any writ, the writ ſhall not 18 Es. 3. 21. 
ſay, tfc. Si Anna Regina Angliæ fecerit te ſecurum, &c, W 
for ſhe ſhall not (6) find ſureties as a common perſon 
ſhall do, for ſhe ſhall not be amerced, as appeareth by 
the writ before. 
B I the huſband diftrain for rent or ſervices which he 15 Ed. 4. 9. 
hath in right of his wife, and a ſtranger take them out of 
the pound, the huſband ſhall have the writ de parco fracto 
in his own name; but yet it ſeemeth he may ſue the 
ſame in his name, and in the name of his wife, and join 
the wife with him; tamen guere, (=). 


Writ of Reſcous. 


( HE writ of reſcous lieth where a man diſtraigeth 6 Nd. 216. 


1 for rent or ſervices, or for damage-feaſant, or 3 Bl. Comm. 
. * 146. 
would impark or impound the cattle, and the other party Co. Litt. 160. 


doth reſcue them, or take (a) them from him, then he *- 161.4 V 
ſhall have this writ of reſcous; and the writ is ſuch: _ 
The king to the ſheriff, &c. If A. ſhall make you ſecure, 
Ke. then put, &c. to ſhew wherefore, whereas he the ſaid A. 
tun mn his fee at S. certain beaſts; or thus, certain beaſts of 
the u B. and would have impounded them there according 
te the .aw and cuſtom of our realm of England, the aforeſaid 
B. with force and arms reſcued the begſis aforeſaid, (b) and 


12 
a... 


f — — — 


() And ſo it is of an infant, diſtreſſes taken for ſeveral tenures. 

34 25. N 3 H. 6. 52. adjudged. 
In parco fracto, the plaintiff ſhall (% Note; He ought to count for 
- have judgement, though he ſhew no what rent or ſervices, Se. he took 
title to make the diſtreſs. Lord Raym. them, and therefore he ought to coui t 
J log. 1 Salt. 247. of the terms of payment. 8 &. 4. 1. 
(a) Nete; One may have one writ Raft. Entr. 580. | + 81 

5 of reſcous for reſcuing. of ſeveral 

Z 2 other 
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other wrongs, &c. Or thus; Wherefore, whereas the ſaid 


A. cauſed to be taken certain beafts by C. his ſervant in bis fee 


at S. for cufloms and ſervices due to him; or thus, cauſed 10 
be taken a certain cart of him the ſaid B. and the ſaid C, 
would have carried that cart unts the manor of the ſaid A. of 
S. according te, &c. the ſaid B. with force and arms made an 


| aſſault upon him the ſaid C. and the ſaid cart, &c. 1004 away 


from bim, &c. | 
And ſo it appeareth he may join in the writ of reſcous 


. aſſault and battery of his ſervant. 


And if he diſtrain cattle, and other dead chattels, then ! 
the writ ſhal} be, | | 
To ſhew wherefore, whereas he the ſaid A. took the beaſts 
and chattels of the aforeſaid B. in his fee at S. for cuſloms and 
ſervices due to him, and would have impoundid thoſe beaſts, 
and detained the chattels aforeſaid in the name of a diſireſ,, 
according to the law and cuſtom of our realm of England, ihe 
ſaid C. (e) reſcued theſe beaſts, and took away from him tht 
ſaid A. the chattels aforeſaid, and other wrongs, &c. 
And if he diſtrain for a rent-charge, the writ is 
ſuch : | 
Wherefore, whereas he the ſaid A. in a certain tenement of 
him the ſaid B. at N. bound for acertain yearly rent by a certain 
writing obligatory of him the ſaid B. charged with the diflris 
of the ſaid A, took certain chattels of the ſaid B. for the rent 


. aforeſaid, being in arrear, and would have there detained them 


in the name of a diſtreſs, according to the law, &c. the afort- 
ſaid B. took away from him the chattels aforeſaid, &c. 

And note, That if a man ſend his ſervant to diſtrain 
for rent or ſervice, or damaye-feaſant, and reſcous be 
made upon the ſervant, the maſter ſhall have the writ of 
reſcous, and not the ſervant; ſor the wrong is done unto 
him who ought to have the rent or ſervice, or is damni- 
hed, &c. 


— 


(e) Without ſhewing in what place 15. But it ſhall be ſhewn in the count, 
the reſcue was, for it ſhall be intended 10 Ed. 4. 15. 
in the place where taken. 30 E.. 3. 8 
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If a collector or ſub- collector diſtrain for fifteens, and 
reſcous be made, he ſhall have the writ of reſcous; and 
the writ ſhall be ſuch: 

G VW. of S. the ſub-colleflor of the tenths of the town of 8. 
laſt granted to us by the citizens and e of our realm, 

& c. ſhall make you ſecure, &c. then put, B. &c. to anſiuer 

' 6s well to us as the aforeſaid W. wherefore, ae the ſame 
W. took certain chattels of him the ſaid B. for à certain Jum of 
money aſſeſſed upon account of the tenths aforeſaid, and in our 
name wou'd have detained thoſe chattels in the name of a diſireſt, 
the aforeſaid B. there aſſaulted the ſaid W. and beat him, 
and too away from him thoſe chattels, &c. and other wrongs, 
&c. in contempt and prejudice of ui, and to the great * 
of the ſaid W. and againſt our peace, &c. 

And if the bailiffs or officers arreſt certain perſons, and 
others reſcue them from the officers, then he who cauſed 
them to be arreſted, ſhall have the writ of reſcous ; and 

the writ ſhall be ſuch: | 

Wherefore. whereas the ſaid prior by the Arten lord 
Edward, Cc. which we have inſpected, ought to have at W. 
his F ee court of all his men, as well burgeſſes as others, and of 
all pleas and plaints and attachments whatſoever happening, 
together with prizes and all other things belonging to bis men; 
and the ſame prior cauſed to be attached by B. his bailif at 
F. R. and M. the men of him the ſaid prior, for divers treſ- 
paſſes by them done at T. within the liberty of the aforeſaid N 
prior (as it is faid) againſt our peace, whereupon hue and cry \ 
was there levied, and be ſaid prior would, according to law 

and cuſtom, have there detained them the ſaia R. and M. to 
undergo juſtice in this behalf in the court of the ſaid prior, the 


7 oforeſaid B. and L. with force and arms took the afcreſaid R. 
Fi and M. not juſtified concerning the ſaid treſpaſſes out of the 
oi cuſtody of him the ſaid B. and permitted them to go where they 


would, and other wrongs, &c. to the great damage of him the * 
- ſaid prior, and to the manife f hurt of bis liberty, and againfl 
i our peace, &c. 
And note, That if the bailiff or ſheriff, or other officer lafra G. 
of the king, arreſt a man, or diſtrain him for debt, or 
other ſervice due to the king, and reſcous is made, then 


if 2 3 — 
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the bailiff or other officer ſhall have the writ of reſcous in 
his own name, and not the king's, and the writ ſhall be 
__---. | 

VT. bailiff of the hundred of F. all make you ſecure, 
&. then put, &c. to anſwer as well to us as the af (ſaid 
bailiff wherefore, whereas the ſame bailiff, according to the 
duty of his effice, took W. (whom we commanded to be taken by 
our ſheriff of the county aforeſaid by our writ of judgment ty 
him directed) at K. by virtue of our mandate aforeſaid, and 
would have led him unto our caſile of R. there to remain in our 
priſon, the aforeſaid R. and 8. with force andRarms reſcued 
bim the ſaid W. at the town of K. and other wrongs, &c. 
in contempt of us, and to the great damage of the aforeſaid 
bail'ff, and againſt cur peace : and have, &c. 

And if the bailiff would attach any perſon, and he reſ- 
cue himſelf, and will not. obey the arreſt, then the writ 
ſhall be ſuch : | 

If H. of R. bailiff of our town of S. ſball make you ſecure, 
&c. then put B. &c. wherefore, whereas be the ſaid H. ac- 
cording to the duty of bis office, attached the aforeſaid B. fer a 
certain bue and cry levied upon him by W. of S. at C. on the 
complaint of the aforeſaid W. according to the law and cuflom 
of our realm; the aforeſaid B. not permitting juſtice to be dene 
to himſelf, with force and arms broke the attachment aforeſaid, 
and there made an aſſault upon him the ſaid H. &c. 

And if the ſheriff ſend unto the bailiff of the liberty to ; 
levy fines and amercements for the king, and the bailiff 
diftrain certain cattle, and reſcous be made : now the 
lord of the liberty ſhall have a writ of reſcous of the reſ- 
cous done to the bailiff, and for the battery and aſſault 
made upon him, and for the loſs of his ſervice, and all in 
one writ. ; | 

If the king's bailiff diſtrains for rent, and reſcous is C 
made, the bailiff ſhall have the writ of reſcous, and not the 
king. 

And if a man ſue forth an execution, and have a capias 
directed to the ſheriff to arreſt the party, and the ſheriff 
make his warrant to the bailiff of the king's liberty where 

: the 
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the party dwelleth, to arreſt him, by which the bailiff (a7 
arreſts him, and others reſcue him from the bailiff, he who 
ſued forth the writ of execution, ſhall have the writ of reſ- 
cous againſt him that reſcued bim, as appeareth by the 
Regiſter z but yet it ſeems reaſonable that the bailiff have 
2 writ of reſcous in ſuch caſe ; for ſome ſay the bailiff ſhall 
be chirgeable to him, who ſued forth the capias, Oc. and 
for the arreſt : tamen quere. 
D And it appeareth by the Regiſter, That if a writ be di- 
reed unto the ſheriff, to levy the expences of the knights 
at the parliament, and the ſheriff make his warrant unto + 
the bailiff of the liberty of the biſhop of Eh, to levy the 
ſum aſſeſſed, &c. for which the bailiff by his under bailiff 
taketh certain cattle and would impound them, and other 
perſons reſcue the cattle and beat the under-bailiff, that 
the bailiff ſha!l have the writ of reſcous againſt them; and 
there it ſeemeth that the knights who ſhould. have the 
money, ſhall not have a writ of reſcous for the ſame reſ- . 
cous, becauſe it is not a duty unto them by any perſon 
certain, but to be levied of the inhabitants of the towns. 
E And if the lord diſtrain his tenant's cattle, and a ſtran- 
ger's ca'tle, for rent or ſervice behind, when there is not | 
any rent or ſervice behind, the ſtranger may reſcue his x 
own cattle, but not the tenant's, as it ſeemeth. And that 
as it ſeemeth by the ſtatute of Aarlbridge, cap. 3. which 
willeth, Non ideo puniatur dominus per redemptionem, yet the 
opinion of Thorpe M. 31 Ed. 3. is contrary ; for he ſaith, 
the ſtranger may reſcue as well the tenant's cattle as his 
own. Yuere (O). 
F And reſcous is not, but where a man hath the poſſeſſion vi. Lit. 2. 
of the cattle, or the thing of which the reſedus is ſuppoſed 9 H 7. 4 
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39 Ed. 3. 35. 


— — 


— 


over by action un the caſe. Dyer 
241. | 


(a) Note; The ſheriff may return 


Areſcue, and at that return the party 


may have his anſwer. 3 H. 7. 11. 
Dyer 212. and ehm. 2. c. 40. 
And yet if the reſcous be at any time 
after the arreſt, the ſheriff ſhall be 
charged in debt on an eſcape, if it 
Wete not made by the king's enemies; 

and the ſheri ſhall have this remedy 


(5) And note 4 Ed. 6. Diſtreſs 
74. contr. See 6 Ed 4. 11. 5 Ed. 
4. 10, 11. 19 H. 7. 48 Ed. 3. 33. 
3 H. 4. 22. 22 H. 6: 37. contra. 
29 Eil. 3. 35. 4 Co. 11, 6. Bevill's 
Cale, ; 
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to be made: for if one come to arreſt a man, or to diſtrain, 
and he be prevented from doing it, he ſhall not have a 
writ of reſcous, but an adtion on the caſe (c). 

And the king ſhall not have the wtit for a reſcous done 
to his officer, 34 vide P. 20 Bad. 3. but he may cauſe him 
to be indicted ſor the ſame. Vid. ſupra C. 


Audita Querela. 


HIS (a) writ of audita guereia lieth as well upon 
matter in fact, as upon matter in writing, as after 
appears. And this writ [hall be directed unto the juſtices 
6f the common pleas or king's bench, and lieth where 4, 
and B. come before the mayor, Cc. and B. doth acknow- 
ledpe himſelf to be bounden in one hundred pounds to 4. 
in the name of C. before the mayor, and affirmeth his 
name is C. and afterwards C. is arreſted by force of this 
bond and ſtatute, and taken in execution : now C. ſhall 
have audita querela againſt A. and B. and the form is 
ſuch : | 
The king to bis juflices of the bench, greeting : We have re- 
teived the complaint of C. importing that A. ard B. by celu- 
fon brfore had between them at W. fraudulently cont: iving to 
impeſe upon our court, and to oppreſs the aforeſeid C. lately 
appearing before R. mayor of our t2wn of Southampton, 
and R. clerk, deputed to take recognizance of debts at 8. 
aſſerted upon their corporal oath taken by them for that pur- 
poſe, that he the ſaid B. was the ſaid C. by which he the ſaid 
B. under the name of the ſaid C. acknowledged himſelf to cue 
to the aforeſaid A, one hundred pounds, to be paid at a certain 
time now paſt, before the ſaid mayor and clerk, according 19 
the form of the ſiatute for merchants lately ſet forth at Acton 
Burnel, and afterwards him the ſaid C. becauſe he paid not 


2 


— —— —— —— 


(e) See 21 H. 7. 40. 44 Ed. 20. acknowledges a ſtatute, which is ex- 
(a) Note a diverſity, where the diſ- tended, and he dies, his iſſue may 


charge comes by determination of the avoid it by entry. 38 J. 5. 43 . 
eſtate, there the conufor needs no 18. 


aud.ta querela, For if tenant in tail 


the 
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the ſaid one hundred pounds to the ſaid A. at the time afore- 
faid, falſely and maliciouſly procured to be taken by the afore- 
ſaid mayer, and kept ſafely in our priſon, until be ſhould fully 
ſatisfy the ſaid A. of the ſaid one hundred pounds, to the great 
damage of him the ſaid C. and in manifefl deceit of our court; 
whereupon the ſaid C. bath beſought us, that we would admi- 
niſter to him a fit remedy : Mi therefore command you, that hav- 
ing beard the complaints of him the ſaid C. in this behalf, and 
having called before you the aforeſaid A. and B. and the ſaid 
mayor and clerk, and having heard the reaſons of the ſeveral 
parties, touching the falſity, malice and deceit aforeſaid, you 
cauſe to be done to the ſaid C. full and ſpeedy juſtice, as of 
right and according to the law and cuſlom of our realm you 
ſhall ſee ought to be done. IWitneſs, &c. 
A Ifa man leaſe lands unto A. for life, and afterwards by 
fine grant the reverſion unto B. in fee, and die, and the 
heir of the recognizor, and one L. by covin betwixt them 
(b) ſue a præcipe in capite againſt the ſaid A. ſuppoſing the 
land to be holden of the king, whereas it is not holden of 
the king, but of another perſon: and in this præcipe in 
capite they cauſe one F. to appear as attorney for A. and 
to join the miſe in the ſaid writ; and afterwards the at- 
torney by covin make default, for which judgment is given 
againſt A.; now upon the ſame matter he ſhall have an 
audita querela directed unto the juſtices of the common 


[ 103 ) 


Supra 98. M. 


1 * —_— 1 *** 


() See 17 EA. 3. 60. A. tenant A. ſhall not, for he hath forfeited his 


for liſe, remainder to B. in tail, C. eſtate. 
by covin between him and A. brings 
a formedon againit 4. and B. ſup- 
poſing them jointenants, and one D. 
anſwers as attorney for B. and proceſs 
1s continued until they make default 
after iſſue joined, whereupon judg- 
ment final is given, and B. ſhews this, 
and prays that it be entred, for that 
u is within the year: and it was en- 
tred on record. 2. And alſo agreed, 
That he ſhall have reſtitution; but 


3. That he ſhall not have re- 
ſtitution on a general bill of diſceit, 
but ought to ſue an audita querela in 
chancery on his caſe, tam jupr reſtitu- 
tione ten'ti quam pro dece ptione punienda ® 
17 Ed. 3. 46. and fo note reſtitution 
at leaſt, where the demandant was 
party to the diſceit. See 21 Ed. 3. 
45. 19 H. 6. 44. 1H.4. 5. Stat. 
21 Fac. 1. cap. —. 17 Ed. 3. 76. 
Regifler 114, 115. 


* Supra 96. D. 
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emed unto us, that whereas he lately held the manor of C. 


aid manor with the appurtenances, as they have bellen it, or 
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alews, 83 them to proceed as well for the refli. 
tution of the land, as upon the diſceits, and to do ſpeedy 
juſtice, as of right according unto the cuſtom of the realm 
ought to be done; and the writ is ſuch: 
The Ling to his juſtices of the bench, greeting : A. hath 


with the appurtenances, in the county of L. for the term of bir 
life, of the demiſe of I. and H. ſon and heir of the aforeſzid J. 
granted the manor aforeſaid to T. of S. and the heirs of the 
body of him the ſaid T. iſſuing after the death F the ſaid A, 
Cas it is ſaid) by a fine levied thereof in our court before our 
Juflices of the bench, B. ( fon and heir of the aforeſaid H.) and 
L. by colluſion before had between them, contriving to amove 
the ſaid A. from the manor aforeſaid, and to gxciude the afore- 
faid T. from the reverſion of the manor «aforeſaid, have obtain- 
ed in our chancery our writ in the name of the ſaid B. ogainſt 
the ſaid A. and T. (which is called a p'œcipe in copite) of 
the manor aforeſaid, to our ſheriff of Leiceſterſhite, return- 
able at a certain day now pat, as if the ſaid mano! were 
holden of us in chief, whereas it is nat holden of us, and our 
faid writ was returned by the ſber if aforeſaid, that the ſaid 
A. and T. were ſummoned to be before you at the day afore- 
faid, according to the form of the ſaid writ, and falſely an1 ma- 
licicuſly procured a certain perſon unknown, who aſſerted him- 
felf to be named R. of S. to appear before you in the bench 
gforcſaid, as attorney for the ſaid A. and T. to gain or liſe in 
the plea aforeſaid; they the ſaid A. and T. being wholly igno- 
rant of the obtaining of the writ, of the ſummons, and of the 
making the attorney aforeſaid in their name, as is premiſed; 
and the ſaid attorney appearing before you at the ſame day, put 
himſelf upon our great afſiſe, and prayed recognition to be made, 
whether they the ſaid A. and T. had greater right to hoid the 


the aforeſaid B. to have the ſaid maner as he hath demanded it, 
by which, through the default which they the ſaid A. and I. 
afterwards made in the ſame ccurt, it uas conſidered by you 
there, that the aforeſaid B. ſhould recover his ſeiſin of the 
manor aforeſaid with the gppurtenances againſt the afor ſaid 
A. and T. to bold to him the ſaid B. and his heirs quit fo 
at 
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Jaid A. and T. and their heirs for ever ; by virtue of which 
conſideration the aforeſaid A. is perpetually amoved from his 
manor aforeſaid with the appurtenances, to the great damage of 
him the ſaid A. and the manifeft deceit of our court; «where= 
upon the aforeſaid A. hath beſought us to adminiſier to bim a- 
fit remedy : we being umwilling that ſuch colluſion, malice and 
diceit ſbould paſs unpuniſhed, command you, that having heard 
the complaint of him the ſaid A. in this behalf, and having 
called before you the aforeſaid B. and I.. and others whom you 
ſhall ſee fit to be called in this matter, and having heard the _ 
reaſons of the ſeveral parties, you further cauſe to be done ful! 
and ſpeedy juſtice to the aforeſaid A. (a) as well upon the reſti- 
tution and recovery of the ſaid manor, as upon the colluſion, 
.malice and deceit aforeſaid, as of right and according to the 
law and cuflom of our realm you ſhall ſee ought to be done. 
Witneſs, &c. 15 | 
And by this writ it ſeemeth the juſtices ought to make 
void the recovery, if they find the diſceit, Cc. yet it 
| ſeemeth they may not ſo do, 17 Ed. 3. 60. 21 Ed. 3. 
45. 19 H. 6. 44 
B (a) If a man be bound in a ſtatute-merchant, and af- „ H. 4 4. 
terwards make a feoffment of parcel of his lands unto 32 E4: 3. 
Execut. 127. 
another man, and of other parcel unto another, and the 45 Ed. 3. 31. 
recognizee ſue execution upon the ſtatute, and have exe- Dj * 
cution againſt one feoffee, that feoffee ſhall have an audita 4 Ed. 3. 522. 
querela (h) againſt the other ſeoffee, to ſhew cauſe why he Spun 


Supra 98. M. 


Dyer 193, 1 
ſhould Whaley's Cale. 


— . — 


of the other in diſcharge and aid of 
the former, who returns nn eff in en- 
{us, and that none came on the part 
of the cunuſee ; and now he prays re- 
medy, and has a ſcire facias againit 
the conuſee to take his ſuit againit 
the other; and if the conuſee knows 


(a) See 41 Ed. 3. Execution 37. 
16 H. 7. 16. 47 Ed. 3. 4. 13 fl. 
7. 22. 45 Ed. 3. 17. 

(a) See 33 Ed. 3. Audita Qurrela 
38. 11 Ed. 3. Brief 206. 29 Ea. 


3. 7. 
(5) See 13 Ed. 3. Execution 127. 


x 
\ 


, tne execution defeated. 


and againſt the conuſee, and thereby 
he ſhail be reſtored to the iſſues, and 
45 Ed. 3. 
17. 29 Ed. 3. 7. where there are 
two conuſors, and the lands of one 
only are delivered, who ſues a writ to 


the ſheriff to deliver the lands, Cc. 


not what to ſay, or does not appear, 
he ſhall have execution againſt the 
other, or the party ſhall be diſcharg- 
ed, having regard to his part or por- 
tion of the debt. Me-. 
| v4) 

If the conuſor enfeoffs the conuſes 


* 
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thould not have execution of his lands, as of the lands 
which himſelf hath. W a 
Ik a man be bounden in a ftatute-merchant, and certain C 

indentures of defeaſance be made of the ſaid ſtatute, and 
afterwards the conuſee arreſt the recognizor, and impri- 
ſon him, and take the defeaſance from him, and then ſue 
execution upon the ſtatute, the recognizor ſhall have an 
audita querela againſt him upon the whole matter. 


403 


Dar. 499. 


wot ſefficient matter to have auita querela. 


[104] If at the 2, prius in treſpaſs it be found for the plaintiff, A 
— and damages aſſeſſed, and before the day in bank the 
Hole. plaintiff releaſe unto the defendant all actions and de- 
3 mands, and afterwards (c) pray judgment, and ſue exe- 
oW- * cution thereupon; the defendant upon that releaſe ſhall 
rela "2 eg have an audita querela, | 

36 8. 6. 24. ; 
21 H. 7. 8 3 H. 4 Br. Audita Querela 37. Fitz. Releaſe 53. Releaſe of all ations is 


And the heir of the recognizee may ſue an audita 


15 H. 8. 5. , 

224 115 querela, if he have matter in writing to diſcharge the exe- 
a, $ . 3. cution. | 

Fiachdes. () If a man be bound in a ſtatute-merchant or ſtaple, C 


and afterwards pay the money according to the ſtatute, 


r 


of part of his land, and his ſon of the 
reſid ue, and dies, and the conuſee 
ſues execution againſſ the ſon, the ſon 
may have an auaite quere/a, and diſ- 
charge the execution cadem canja, but 
no coſts or damages. So if the lands 
of one of the feoſfees only are deli - 
vered in execution, he may have an 
andita querela, and a ſcire facias againſt 
the other hand it ſhall be no plea in 
abatement of the writ, that there are 


the writ ſlall be- directed to the juſ- 
tices de Banco ; but of a ſta; ute ſlaple, 
it ſhall be in chancery by audita gue- 
re/a directed to the chancellor, or by 
a ſcire facias directed to the ſheriff, 
Duare tenementa extenſa una cum profi- 
cuis medio tempore, &c. Dyer 331, 
332. 

(e) For he cannot plead this at the 
day in bank, and before judgment he 
cannot have an audita gucrela to ſtay 


other ſeoſſees to be contributory: for judgment. g H. 5. 1. See the caſe 
he ig bound at his peril to take notice of Lovell v. Eafiaff, 3 Term Rep. 
of all ſach as are contributory. 2y.33/- K. B. 554. | 


Note the diverſity : If the conuſor 
of a ſtatute-merchant enfeoffs divers 
ſeverally, and the lands of one only 
is taken in execution, he ſhall have 


an audita guerela, againſt the conuſce, 


to make the others contributory, and 
2 
( | 


(a) Contra, if the conuſor himſelf 
comes into chancery, and prays a re. 
extent, and it ſeems this writ lies, if 
the ſtatute be delivered inftead of an 
acquittance, but is not cancelled. 


43 Af. 18. 


and 


D 


liver the ſtatute before the conditions performed, and the 
conuſee ſue execution thereupon, the recognizor ſhall have 


E 


f A man may ſue an audita querela againſt the recognizee, 


G 


Audita Querela. 


and bave the ſtatute delivered unto him, and cancel the 


ſame, and afterwards the recognizee forged a new ſtatute 
in the name of the recognizor, the recognizor upon the 
ſtatute cancelled ſhall have an andita querela. 


(b) If a ſtatute merchant or ſtaple be made by one 
unto another, and delivered into the hand of a ſtranger to 


43 Ed. 3. 27. 
cunt. 12 H. 4 


6. Calp. cont. 


deliver upon conditions performed, and the ſtranger de- Br. Audita 


an audita querela. 


If a man ſue forth an execution upon a ſtatute, and 


Querela p. # $- 
acc 


7 


have execution, and afterwards grant over his eſtate, the 75- Frankford, 
recognizor ſhall have an audita querela againſt the grantee 
without naming him who ſued the execution, if he have 


matter in writing for to ſue, Cc. 


becauſe he hath purchaſed a manor unto which the recog- 2 
nizee is a villain regardant, and yet he may enter ang 
ſeize the recognizee without ſuch ſuit. 


(e) And a ſtranger who made not the recognizance, 
nor was tenant of the land at the time of ſuing forth of 


the Audits Quer- 
20. 


25. Error 71. the feoffee 


() See 7 H. 6. 42. A. makes a 
ſtatute ſtaple to B. and delivers it to 
C. to be re-delivered on condition, 


Sec. B. recovers. by an erroneous 


judgment, where A. was warned, and 
the 'deed 1s delivered to him by C. 
J. ſues execution, and 4. brings 
error. Reſolved, 1. That pending 
the errors and execution, he cannot 
have a ſuperſedeas, 2. If A. reverles 
the judgment, this does not defeat 
the execution had on the ſtatute, but 
it ſeems he is put to his audite gue- 
rela. 

(e) If execution be awarded againſt 
the teoffee, he ſhall have an audita 
guercla, on a matter of diſcharge, 
made either before the feoffment, or 
aller. 7 Ed. 3. 27. Toba Som 


wn. 


caſe. 
error, ſee 17 A 24. Cbeſler's caſe; 
but if the execution be made, and 


after the extent, the conuſor makes a 


ſeoffment, it ſeems the conuſee hall 
not have an audita querela, on a cauſe 
or matter of diſcharge made before; 
as if after the extent, and before the 
feoi.mcat, or before the extent, the 
conulee will acquit the debt, and ſo 
ſeciacd the better opinion. Mob. 
44, 55 Eliz; In chancery in an a- 
dita quereia brought by Harden and 


Jauvuiſor, and their waves, againſt 


Smith, executor of Riggs. Moor, Caſe 


737. But on a matter happening 


after the ſeoſtment, he ſhall have an 
audita querela, as on a releaſe, Sc. 
(and fo here G.) and 17 Hf. 24. a 
feme 


- 


104 


oEd. 4. /8 
ertor- 


Where he ſhall have a writ of 


—— 
"*. 


Ueognoger'e Au. Amd. matter of di 
4e. 20 


104 


Audita Querela. 


1 : Do 
6 A the execution, ſhall have an audite querela,'! if he have 
ſcharge in writing, Vide 11 Ed. 3. Litt. Af. 


and there it is ſaid the ſame is given by the ſtatute, The 


feoffee ſhall not have a writ of error, &c. 


offee of the conuſor of part of the lands ſhall not have an 
audita guerela until his lands be taken in execution. 


ſeme ſhall have a ſcire facias ad com- 
ies. 2. Againſt whom it lies. z. 
When it lies. 4 The effect of the 
fuit. It lies by the grantee of a re- 
verſion, with attornment, Sc. and 
there he ſhall have account ab initio. 
6 Ed. 3. 53. J. de Charlton's caſe. 
25 Ed. 3.53. Jobn Veaner's caſe. 
So if one acknowledges a ſtatute, and 
afterwards acknowledges a ſecond 
ſtatute, the ſecond conuſee ſhall have 
a ſcire facias againſt the firſt, to re- 
ceive the monies which are to be le- 
vied, if the tenant of the freehold 
will not ſue. 38 EL. 3. 12. 
2. If the conuſee has aſſigned but 
a part of his eſtate, the /cire facins 
ſhall be brought againſt the conuſee 
only, and not che leſſor; quarre. But 
if he aſſigas the whole, and the aſſig- 
nee levies the Whole, or the plaintiff 
will pay the reſidue, the writ lies 
againſt the aſſignee alone, and he 
ſhall retake (or repay) the monies; 
but if he has levied the whole ard 
afterwards aſigns, the wriclies againſt 
both. 50 Ed. 3. 46 or 16. 38 Ea. 
. Tt. 40 . . 
Scire facias 134. 15 Ed. 3. Reſpond. 
But one of them may anſwer 
without his companion, and yet the 
conuſee may releaſe, notwithſtanding 
the aſligrment. ide ibid. See alſo 
17 Af. £2. 9 Ed. 4. 13. 12 H. 8. 
8. 18 Ed. 3. 25. contr. - 17 K pl. 
24. cor. 25 K 8. 17 Ed. 3.43. 
4 H. 6. 72. 21 Ed. 3. 46. contr. 
See 17 Ed. 3. 49. »_ 
And mote; This writ lies in caſe of 
a ſtatute after the debt, and damages 


| " 90 and note, 1. For whom it 


nnn. 


levied by the caſual profits, by courſe 
of time, or by render of the-money, 
and he ſhall recover his land. See 
47 Ed. 3. 11. 32 Ed. 3. Scire facias 
101. 46 Ed. 3. Scire facies 134. 
Vide Regiftr. Judic. 73. but not to 
re-have the land, and alſo anſwer for 
the waſte. 21 Ed. 3. 26. 30. For 
it ſeems he may have a writ of waſte, 
Se. Ni F. N. B. $8. H. acc. 
guerre. And ne; If by the caſual 


profits he has levied more than his 


debt and damages, the ſurpius ſhall 
be paid to him in reverſion, if it was 
levied in his time, or at leaſt as much 
as was fo levied over. 21 £4. 3. zo. 
And the tenant ſhall account to the 
grantee a6 initis; for perhaps the term 
was incurred before the purchaſe of 
the reverſion. 6 Ed. 3. 63. But 
he ſhall not account according to the 
true yearly value, but according to 
the extent; for if the lands are ex- 


tended too low, the other may have 


a re-extent at the firit day in court. 
22 Af. 44 Fætent 3. But after- 


wards, he has no remedy but to pay 


the money. See 19 Ed. 3. Extent 
12. per Green. 32 Ed. 3. Scire facias 
101. And therefore on a ire faciat 
ad computandum, he ought to ſhew 
what the caſual profits are, 76:4. yet 
ſee 20 Ed. 3. Extent 18. contr. per 
Wiiby. And note; "Che writ is ſome- 
times ad computandum, againit the 


opinion in 22 A//. 44. and ſometimes | 


ad computan@, and to receive the reſi- 


due of the money, and to re-have the 
land, 


%% 


Nor the fe- 


Fw W 


. 


* 


| 
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18 Ed, 3. 36. 


H Ifa man ſue audits querela againſt the conuſee, and pro- 2 
duce a ſtatute cancelled; and ſay that the ſame was de- 9. The conufor 

livered (a) to him in lieu of acquittance, the recognizee — 
may ſhew the true ſtatute, and ſtate that the cancelled ſta- wiſe he hall noe 
tute which was produced was forged by him, and there- have the plea. 
upon he ſhall have a writ unto the juſtices in the nature of : 
aud/ta'querela, commanding them that they ſend for the 
mayor and the clerk, and for the parties, and do right; | , 
and the examination of the mayor and clerk ſhall try and 
end the matter; quod vide M. 11 Ed. 1. PDE 

I Upon a recovery of a debt, if one ſue a ſcire facias, and a 
the ſheriff return nihil, by which an execution is awarded, 2 fl. 4. 4 
the defendant ſhall have audita querela, if he have a releaſe 
or acquittance, becauſe he was not warned: but if the 
ſheriff have returned him warned, he ſhall not have audita 
querela upon ſuch releaſe, Cc. becauſe he might have 
pleaded the ſame upon the return of the ſcire facias (). 

K () And if an infant bind himſelf in a ſtature-merchant 
or ſtaple, he ſhall have an audita querela during his non- 5 Ed. 7. E. 


| er 232, 
age, to avoid the ſtatute, and afterwards he ſhall have an Iafra 10h. D. 


21 Ed. 3. 1 
% Audita i 
1Terela 1. 
1 Will. 98. 


— — 


(a) And in ſuch caſe execution 
mall be awarded, if the conuſor does 
not ſhew the true ſtatute. 18 Ed. 3. 

36. See 17 Ed. 3. 49. 21 Kd. z. 
45. contr. 

(%) See the caſe (18 Ed. 3. 36.) 
where it is aiſo held, that if a venire 
facias on an audita quer:la be not 
ſealed, yet the party may appear and 
plead. 21 Ed, 3. 13. See a ſere 
facias by a bichop againſt an execu- 
tor; the ſh-riif returns [cle icus £9 
b-neficiatus, c.] Whereupon a ff. 

 facias iſſued to the ordinary; (note ; 


That though the executor had a co- 
executor, yet if he alone be grieved, 
he alone may have this ſuit. 2. 
That this ſuit lies, notwithſtanding 
the ſcire faciar, 21 Ed. 3. 48. If both 
plaintiff and defendant make default 


hb was wo Oka, 


X23 a, + 


\ 
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at the / ire fa ias, yet andita querele 
lies an a releaſe made before; cantr. 
if the defendant makes default, and 
the plaintiff appears. 24 Ed. 3. 24. 
See 8 H 6. 1. per Martzn. 12 H 7. 
Kelw. 24. See Dyer 203. an audita 
querela after judgment againſt the 
plaintiff, fr the executors of a teſta- 
went, which was afterwards annulled. 
See 48 Ed. 3. 20. | 

(a) Note; It is neceſſary ke bring 
it while under age ; but he ſhall not 
avoid it by plea, ſaying he was with- 
in age generally. 10 17 Ed. 3. 59, 


He was not charged as executor,) Dyer 132. 13 Ed. 3. Audita Au 
and he ſequeſters; the executor ſues 4% 26, 27. 18 Ed. 3. 5. 29. 6 EA. 
an audita querela; and reſolved, i. 3. 29. See Kelw. 10. fer Keb. 


QAære 25, and 6 El. C. B. Harri- 


fon and Morſiiy's caſe, judgment re- 


verſed durante minwitate, Fide infra 
C. Dyer 232. 6. 13 Ed. 3. 182. Bac. 
Ar. Tit. Audita Juerela A. 


+ > Anas boats. So a> ihped for 
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24 Ed. 2. 24- 


Br. Aud. 
Quer. 22. 


9 H. 5. 1. 


by this impriſonment. 


join in audita querela upon that releaſe, 


charge his lands, becauſe the recognizee hath diſcharged 


Audita Querela. 
audita querela after his full age, to avoid the future upon 


this matter in fact. 
And ſo if a min make a ſtatute - merehant or ſtaple by L 


durefs, he ſhall have an audita querela to man ſuch * 


(5) If two be ſeverally bounden in e ſtatutes, and M 
aſterwards the recognizee by one deed releaſe to both of 
them, if he fue execution againſt them ſeverally, they ſhall 


If the recognizor infeoff a ſtranger of parcel of the N 
lands, and afterwards infeoff the recognizee of another par- 
cel of the lands, and aſterwards the recognizee ſue execution 
againſt the recognizor and the ſeoffee; the ſeoffee ſhall 
have an andita quercla againſt the recognizee, and dif. 


his parcel of land which he purchaſed by his own act (c). 

Upon an eudita querela ſued he ſhall have a /uper ſedeas in 0 
the ſame writ to ſtay execution, Sc. But if he be (4) 
nonſuit, he may have a new audita guerela, but then he 
ſhall not have a ſuperſedeas to ſtay execution. 

And a man ſhall not have an audita guerela, ſuppoſing p 
the recognizee will ſue execution, but it ought to be al- 
ledged in the writ, that he hath in fas ſued execution. 

(e) If a man ſue audita querela upon a releaſe, and af. 
terwards be nonſuit, he ſhall not have an auaita querela 
upon new (J) matter, ut dicitur 43 Ed. 3. But it ſeem- 
eth the law is otherwiſe ; but he ſhall not delay execution 
by a new audita querela. | 


— — 


(5) It ſeems the tenants in com- 
mon, Oc. need not join in an audita 
guerela, with the tertenants. Suære 


20 Ed. 3. 
(e) Vide infra E. 11 H. 7. 4. 
34 4. 


13 H. 7. 42. 7 H. 4. 31. 

15. 5 Ed. 6. (H. 6.) 72. 

() Note; If the * ſues di- 
vers certificates, and on one of them 
has a writ returnable in C. B. and the 


conuſor purchaſes an audita querela, 
and has a writ returnable in B. X. 


9 * —_— 


and the party is taken thereon, he 
ought to ſue a writ to the mayor and 
clerk, to certify if he has other ſta- 
tutes, and ſo ſhall be aided. 29 . 
29, Viz. per audit” gucrel, ibid 41» 
See 2 H. 7. 12. 33 K. 3. Execu- 
tion 161. 9 H. 7. 16 H. 7. Oc. 

(e) See 17 Ed. 3. 27. 43 Ed. 3. 
28. 24 Ed. 3. Audita Panels 11. 
and ibid. 29. 

JJ) See 33 Ed 3. Executors 6l- 


If 


Audita Querela. 


* 


R If a man comprize two matters in the audita querela to 44 Ed. 3. 36. 


Ed. J. 27» 


"extinguiſh the execution, yet the writ is good, but the BY. Aud. Quer. 
plaintiff-ſhall hold himſelf to one matter, and the defen- “ 


dant ſhall anſwer to that. 


And variance betwixt the 


audita querela and the record ſhall abate the writ, But if 
there is a new audita querela ſued according to the record, 
he ſhall have a ſuperſedeas to ftay execution, tc. althou gh 


| he had before a ſuper/edeas in the other 


which was abated. 


S Ifa man ſue execution upon a ſtatute- merchant, and 
bave a capias returned in the common pleas, if the feoffees 


audita querela, 


or parties will ſue an audita querela, they ought to ſue the 
ſame out of the chancery, directed unto the juſtices of the 


common pleas. 


T 


If a man ſue an execution upon a ſtatute-mercheat, 
as executor unto another, the party ſhall not have an au- 


2 R. 3. 8. eon. 


living 


dita querela, ſuppoſing in the writ that he who hath ſuch 


execution is not executor. 
V 


ſendant. 7. 81 Ed. 3. (ö). 


A A man recovereth by default in an action of waſte, the 
defendant ſueth an audita guerela, directed unto the juſtices 


8 See 29 Ed. 3. 99% 
(a) And the proceſs in audita querela is venire facias and 

diringas, alias and pluries diflringas, and if he return nibil, 

or non eft inventus, he ſhall have a capias againſt the de- 


41» 

To; ] 
4% Ed. 3. 1. 
He ſhall not 
have capias, but 
ſicut alias. 
12 H. 4. 6. 
and 15. 


th 22 


m—_ * — 4. 4 „ 


(a) The diftringas may be in the 
lands and tenements, which he had 
the day of the writ purchaſed. 18 Ed. 
3-36. 38 Ed. 3. 1. and before the 
dtringas ſued, the conuſee ſhall not 
be ouſted. 21 H. 6.56. See 48 Ed. 
3-1. 31 Ed. 3. Audita Querela 24. 
20 Ed. 3. ibid. 28. zo. 5 

(% A. enfeoffs B. on condition to 
re enfeoff A. and C. his wife for their 
lives, remainder to D. the daughter 
(fon) of 4. and the heirs of his body, 
and the ſaid B. by colluſion between 
him and E. makes a recognizance of 
2001. to E. and one F. (after the re- 
enſeoffment as it ſeems,) A. dies, and 
C. takes G. to huſband, who on this 
matter ſues an axdita guerela; and it 

Var. I, 


—— —_— 


was reſolved, 1. That he need not 
count upon this writ. 2. That though 
he may have remedy by writ of diſ- 
ceit, or conſpiracy, yet ſecing here is 
matter of record, which is the ground 
of the writ, it is good, But 3. for 
that E. was party to the recogni- 
zance, and by the writ is ſuppoſed 
party to the colluſion, and this ſuit is 
to defeat the recognizance, and not 
to recover damages; the writ ſhall 
abate. (26 Ed. 3. 73. If execution 
be ſued againſt a feoffee, on a ſtatute 


acknowledged before the mayor of C. 


who had no authority to take it, au- 


dite guerela lies. See 29 H. 8. Der 


| | Aa ET out 
67 4 4 8... „ 26.8. 75. 5 


104 


V. 22 H. 6. 36. 


if the teſtator be 


Br. Aud. Quer. 


* * 
1 
W 
8 


2 H. 6. 56. 


Aut. w. 


de ſometimes judicial, and ſometimes original. 


Zee, 


Audita Querela. 


out of the chancery, ſurmiſing in the writ that he was not 
ſummoned, nor attached, nor diſtrained ; for which the 
juſtices grant out of the rolls in the common pleas a writ 
of diſceit againſt the plaintiff, for that the audits querela 
was but a command to the juſtices to do right unto the 
party, Wc. Trin. 19 Ed. 3. And fo they proceed upon 
the writ of diſceit, and not upon the audita guerela. 

(e) If a man be bounden in 2 recognizance in the B 
common pleas, and afterwards releaſe unto the party, and 
then againft his releaſe ſue execution ; in that caſe he ſhall 
come into the common pleas, and ſue an andita querela 
thereupon out of the rolls. And ſo if one recover in the 
common pleas or king's bench, debt or damages, and af. 
terwards by his deed releaſe the ſame, and afterwards ſue 
forth execution upon the recovery, the party to whom he 
releaſed ſhall have audita guerela out of the common pleas 
or king's bench, where the record is. And yet he may 
have an audita querela out of the chancery : and ſo it ſhall 


And if a man be bounden in a ſtatute-merchant or ſta- C 
ple unto another man, and afterwards the recognizee 
make a defeaſance unto the recognizor ; now {ft the re- 
cognizee ſue execution upon the ſtatute againſt the form 
of the indentures, the recognizor (or his executors, if he 
be dead) may have an audita querela againſt the recogni- 


And it appeareth in the Regiſter, that a writ of audita D 
querela lieth for an infant who hath acknowledged a ſta- 
tute-merchant or a flatute-ſtaple during his nonage, if he 
be yet within age, 

And another audita querela appeareth in the Regiſter for E 
the feoffee, of parcel of the land which belonged to the re- 
cognizor, againſt the recognizee, becauſe that the recog- 


— 1 


(c) And if the party come in, in gent. Dyer 285. See a ſcire facis' 
cuſtody by a cepi corpus, or a reddidit to acknowledge a deed, 33 Ed. 3: 
e, arthe exigent, he ſh.11 have a ſire Execution 161. and Audita 'Quertia 
facias to acknowledge the deed, but 38. | 
not if he offer to appear at the exi- 


nitee 


Audita Querela. | 


cognizor, &c. 
F Ik a man be arreſted and impriſoned upon a Ratute- 
merchant, and afterwards the recognizee releaſe unto the 
recognizor, or he pay the debt, and have acquittance, or 
pay parcel, and have a releaſe for the reſidue ; then he may 


body, to be in the chancery at a certain day, and there to 
pay the money, c. if he cannot diſcharge himſelf by 
acquittance or releaſe; and thereupon he ſhall have a writ 


citing that he hath found ſureties in the chancery, com- 
manding him to deliver him, if he be there confined in 
priſon for that cauſe, and for no other cauſe, and upon that 


the ſheriff, if he will not deliver him, &c. 

But if a man be arreſted and impriſoned upon a ſtatute- 
ſtaple, and have acquittance or releaſe to diſcharge him- 
ſelf, then if he will ſue an audita guerela or ſcire facias, to 
avoid the execution of that ſtatute, he ought to find 
ſurety as well to the party, as to the king in the chancery, 
ſeyerally in a certain ſum, Oc. to ſue with effect, and to 
render his body, or pay the money, &c. otherwiſe he ſhall 
not be delivered out of priſon: and the ſame is by force 
of the ſtatute of 11 H. 6. cap. 10. 


: Writ of Attaint. 


HE writ of attaint lieth where falſe verdi& is given 
(a) in a court of record againſt. the plaintiff or 
defendant, or againſt the demandant or tenant in a plea 
real or perſonal ſued by writ or by bill: if the debt or da- 
mages exceed forty ſhillings ; then he againſt whom the 
rerdit paſſed ſhall have a writ of attaint, and the writ 


2 


| nitee hath purchaſed other parcel of the lands of the 2 


come into the chancery, and there find ſurety, body for 


unto the ſheriff of the county where he is confined, re- 


he may have an alias and a pluries, and attachment againſt £ 


3 Bl. Comm. 
$02. 

V. 4 Ma. 1. 

Br. Attaint 127. 
it lieth not upon 
an information. 
40 Ed, 3. 11. 


— —_— 


4 


(a) See on the ſtatute 23 H. 8. executors or - heirs, De. 
ah. that attaint lies againſt the 201. 


A a2 


——_ 


ſhall 


a Fd 
* 


Writ of Altaint. 


ſhall be ſuch, if it be i in action of woos in the king $ 
beach. | 
(b) JS. FL. Hall make you ſecure, be. then ſummon, H 
&c. twenty-four lawful knights of the venue of N. that they be 
before us at B. on the oftave of Saint Hilary, ready by cath ty 
recognize whether the jurors by whom a certain inquiſition was 
lately taken before us at B. by our writ betucen I. and NMI. his 
wife, and the af eſaid S. touching a certain (c) treſpaſs to the 
ſaid M. by the aforeſaid 8. committed, as it is ſaid, have mad. 
a falſe cath, as the ſame S. griev:uſly complaining to us bath 
alledged, and in the mean time that you diligently inquire wha 
were the jurors (d) of the firſl inguiſition, &c. And have 
them then before our juſtices aforcjaid, &c. or before us, &c. 
as the caſe is and lieth (e). 


"INF ON 


3 H, 4. 15. And by the ſtatute of f. 1. A 28 a man ſhall ! 
have an attaint in plea of land or of freehold or of a thing 0 
which toucheth freehold. | 

Part. ar. E.. And by the ſtatute of 1 Ed. 3. cap. 6. à man hal k 

n 23. have attaint in treſpaſs. 


* 
— — — — 


(5) Bot if they are at iſſue on the 
pn of an attaint, it ſhall be tried 


y twelve (jurymen.) 21 £4, 3. 
102. Contra where the defendant 


K 


abatement, though the writ was pu:- 
chaſed pending another, jointenancy 
or coverture in the plaintiff, 21 Fl. 
2. 16, or outlawry io the plaintit. 


pleads a releafe of the plaintiff, ir 
ſhall be tried by twenty-four, who 
are alſo atterwards to inquire of the 
falſe oath, if they find for the plain- 
tiff. 20 ü 7. Kelw. 55. Note; 
The viſne ought to be of the ſame 
place where the iſſue in the firſt writ 
aroſe. 12 R 2. Brief 641. Poſt. 
242. 6. | 

(e) Alihough the original writ or 
ſoit compriſed many points, yet the 
writ of attaint hall nention only the 
point on which the taiſe oaih was 

ven. D;er 141 

(4) So that properly the jurors are 
not parties, anc taeretore where the 
defendant admits ine writ to be good, 
or is eſtopped to lay 1 is not good, 
the petit twcive mall not plead in 


2 H. 7. 7. But a plea which prove: 
the writ abated if they may have. 
as death of the plaintiff or defendant. 
18 H. 8.5. Alſo a thing which ex- 
cuſes the falſe oath they may plead 
as a releaſe of actions perſonal. 21 
Ed. 3. 16. per Thorp, or a releaſe cr 
award be:ween the * and de- 
fendant. 13 Ed. 3. 1. 5. 3; U. 
6. 30. 18 H. 8. 1. 88 a ie eale 
or award between the plaintiff and 
themſelves. 13 Ed. 4. 1. per Sulliard: 
12 H. 6. 6. the petty jury cannot 
plead non-tenure, becauie it concerns 
the land; contra of coverture. 

(e) And the party may have at. 
taint by another writ. See Ed. 2. 
Brief 827. 


And 


Writ of Attaint. = 3 . 


L And by the ſtatute of 5 £4. 3- cap. 7. in the end of e 7. 14. 
the ſtatute a (/) man ſhall have attaint of treſpaſs ſued by 

bill without writ before juflices of record, if the damages 
exceed forty ſhillings. e | 
M And alſo a man ſhall have sttaint for the damages, al- 47. 7. 14. 

though they be not paid, Cc. DT, 

N And if falſe verdict paſs by writ of niſ privs, then the 34 H. 6. 13. 

form of the writ is; | 8 25 

Ready by oath to recognize whether the jurors, b; whom a 
ceriain inquifition was lately ſummoned before us, and taken be- 
fore our beloved and trufly T. of B. one of our juſtices aſſigned 
to bold pleas before us, by our writ of niſi prius at K. between 
him the ſaid E. and the aforeſaid C. touching a certain treſ- 
paſs, Kc. | | 

0 And if the verdict be taken within any liberty or cor- 
porate town, then the writ cf attaint is ſuch : 

Ready by oath to recognize whether the jurors, by whom a 
certain inguiſition was lately ſummoned and taken at L. without 
our writ, before the mayor and bailifs of our city of Lincoln, 
of a plea which was before our beloved and truſiy S. Scrope 
and his companins, our juſtizes aſſigned to hald pleas before us, 
between I. of L. and the afore/aid S. of a certain treſpaſs to him 
the ſaid I. by the aforeſaid S. committed, as it is ſaid, (which 
plea, according to the liberties granted by the charters of our 
progenitors, far merly kings of England, and our confirmation 
thereof to the city and citizens of our city aforeſaid, was re- 
turned to be pleaded before our ſame mayor and bailiffs) have 
made a ſulſe oath, as be the ſaid I. grievouſly complaining to us 
bath ſhewed, or not; and in the mean time, &c. (a). 


12 


| ed 


44 Ed. 3. 21. 
44 AT Br. At- 
ta nt 131 

See 14 Ed. 3. 41. 
the ſo m. 


1106 


— 


(f) But if the damages do not 
exceed 0. he ſhall not have attaint 
on the ſtatute, although 4. ſued by 
bill of treſpaſs againlt B. who pleads 
"illainage againlt 4. and found A. to 
at. be ſree. Stat. 28 Fd. 4. cap. 8. 
Were, if he ſhall have a writ of nief 
*ainſt ſuch verdict. 

(a) ho ſball ba ve an attaint. 

Ihe teſtator entered into religion, 
ad was deraignod ; QAucre, if at- 


nd 


i Aa 3 


taint lies againſt the heir or executor, 
or if the executor brings attaint, if 
the teſtator ſhall be reſtored ; as if the 
ſon is barred in a Mortdanceſfor, the 
davghter ſhail have an atiaint, and 
there the judgment was againſt her 
brother of the half blood only. Kel- 
Wwey 119. So a ſpecial heir ſhall have 
attaint. 22 H. 6. 28. 


106 


marſbal of. our houſhold at C. without our writ, between K. 


Writ of Attoint. 


And upon falſe verdict given in Londen upon AI ei, 4 
the form of the writ is ſuch (5) : 

Ready by oath to recognize whether the jurors, by whom a 
certain inguiſſlion was lately ſummoned before us, and taken 
before R. of M. then one of our juſtices aſſigned to hold pleas 
before us, having afſaciated to him A. of F. at Saint Martin's, 
London, according to the liberties of the city aforeſaid, by aur 
writ, &c. 

If a falſe verdi be given in a corporate town, upon a 
plaint without writ, then it is ſuch : 

Ready by oath to recognize whether the jurors, by whom a 
certain inguiſition was lately taken before us at Lincoln, with- 
out our writ, between A. of D. of a certain treſpaſs, &c. com- 


. mitted, of which treſpaſs the ſaid B. was convifted, and twenty 


pounds fland adjudged to the ſaid A. for his damages in this 
behalf, as it is ſaid, have made a falſe oath, as the ſaid B. 
&c. 

And if falſe verdict be given within the verge, then the ( 
writ ſhall be ſuch: 

Ready by oath to recognize whether the jurors by whom a 
certain inquiſition lately was taken before the fleward and 


and. the aforeſaid T. of a certain treſpaſs to the ſame K. by 
the aforeſaid T. at C. within our verge (as it was ſaid) wa; 
committed, have made a falſe oath, &c. 

(a) And if a man be condemned by falſe verdict in y 
debt or damages, then if he ſue an attaint, he ſhall have a 


— 
— — 


— 


* 


— — 


(3) See 7 H. 6. 32. on a falle 
oath given in London, the ſheriff re- 
turned, that by the cuſlom of London, 
no attaint ſhall be brought of a ver- 
dict given by the commons there, 
and therefore he could not execute 
the writ, Salvis libertatibus civitatis 
$redic?”, and out of the chancery 


ed, and the plaintiff took nothing by 
his writ, but was awarded to priſon. 
13 Ed. 4. 3 See the Stat. 11 H. 7. 
21. Stat. 37 H. 8. cap. 5. Der 
81. 
(a) And ſo it is in C. B. but ſome 
held that a writ ſhould be ſent to the 
warden of the Fleet to have the pri- 


iſſued a writ de libertatibus allocandis, ſoner in court quolibet die pendente pla- b 

upon which iſſued a <enire facias to cito. Dyer 193. See and note for th 

the mayor and ſheriffs, to come and the form of this writ, and that C. B. 8 
maintain their liberties, and an idem may ſend to the marſhal of B. R. for 


diet given to the parties, and they 


came, aud their liberties were allow - 


ſuch a priſoner, and in what form it 
ſhall be. Dyer 364. 
ſpecial 


Writ of Attaint. 


ſpecial writ unto the juſtices, to bail bim upon ſureties 
| taken, that if the attaint paſs againſt him, he render him- 


ſelf to priſon, or ſatisfy the debt; and the writ is fuch 
(b): 8 | 
The king to his beloved, &c. E. of S. and his companions, 


| greeting: whereas J. hath arraigned before us, by our writ, a 


certain jury of twenty-four is convit# the jurors by whom a cer- 
tain inguiſition was lately taken before us at W. by our writ, 
between R. and the aforeſaid J. of a certain treſpaſs, &c. 


committed, as it it ſaid; and we have received information on 


the behalf of him the ſaid J. that be, by pretence of proceſs made 
in the aforeſaid plea of treſpaſs, is taken and detained in the 
priſon of our Marſhalſea before us, whereby he is leſs able to 
proſecute his jury aforeſaid, whereupon he bath beſaught us to 
adminiſter to him a fit remedy ; we being unwilling that the 
faid J. be ſo detained in our priſon, whereby he is not able to 


proſecute his jury aforeſaid as he ought, do command yau, that 


E 


if the ſaid J. Hall find before you ſufficient manucaptors, who 


may mainprize to have him before us to proſecute the attaint 
aforeſaid, and that attaint being determined, if it ſhall paſs 
againſt him, or he ſhall not proſecute that attaint, that he render 
himſelf to our priſon aforeſaid, and as well ſatisfy us of that 
which to us, as the aforeſaid R. of that which to him belong- 
eth in the premiſes, and that he further do and receive what 
the court ſhall conſider in this behalf, then that you cauſe him 
the ſaid J. to be delivered out of our priſon aforeſaid by fuch 
mainprize, to proſecute the aboveſatd attaint, &c. 


(e) And if a man vouch in a præcipe uod reddat, one 3 U 4. 4. 


who entereth into warranty and pleadeth, and loſeth by 
falſe verdict, he ſhall have an attaint, and the writ ſhall 
make mention of the voucher: and ſo if a man pray to 


Ant. 99- 
Poſt, 108. 


106 


11 H. 4 51. 


Skeen. 
24 H. 6. 31. 
11 H. 4. 50. 
Gaſcoigne. 
17 Ed. 2. 


Recovery in value 32. 9 H. 6. 38. Yet he ſhall not mention if the tenant ior life be dead. 


1 „* 
2 — 


— 


—— 


(3) If the plaintiff loſes again chee by the tenant; exception, for 
the garniſhee in detinue, and thereon that he did not mention the voucher; 
brings maintenance againſt a ſtranger, /e4 non allocatur. 22 Ed. z. 11. See 


the writ ſhall make mention of the 9 H. 6. 39. 
dee attaint brought againſt the vou- 4 / 71. 4 Ed. z. 
Aakas | 


 garniſhment, 21 H. 6. Bro. 90. (c) See 9 H. 6. 38. 11 F. 4. 5. 


* 


106 W, 
be received for default of tenant for life, and be received 
and plead and loſe by falſe verdiQ, he ſhall have a writ of 
attaint, and the writ ſhall mention the receipt. 
(d) And fo if it paſs againſt the plaintiff by falſe ver- F 
dict, and he bring an attaint, the writ ihall make mention 
of the voucher, and of the receipt; and ſo if he in the 
reverſion join with the tenant for life by aid prayer, and 
| they loſe, by which he in the reverſion brings an action, 
| he ſhall make mention in the writ of the aid prayer; and 
4 AN. 7. alſo in aſſiſe, if it be diſcontinued, and afterwards re-at. 
4 Ed. „ 5 tachment ſued, and he loſe by falſe verdict, the writ of 
ne attaint ſhall make mention of the re-attachment, becauſe 
he reviveth the original of aſſiſe. 
But if the defendant in a writ of detinue pray garniſh- G 
g H. 6. 38, 39. ment, and the garniſhee come and plead, and the plaintiff 
loſe, by which he bringeth attaint againſt the garniſhee, 
the writ of attaint ſhall make mention of the garniſhment, 
That is well debated A. 9 H. 6. in the title Attaint in 
the abridgment. 
But, ſaving the opinion of the book, it ſeemeth the 
writ of attaint ſhall make mention of the garniſhment, 
&c. for the defendant in a writ of detinue who ſueth the 
garniſhment, is in manner out of court; and when the 
garniſhee comes, the plaintiff counteth upon his original 
writ, which is the writ of detinue, and the garniſhee ſhall 
anſwer to that count ; and the writ of garniſhment is but 
to make him come in and anſwer to the plaintiff to his 5 
original and count, and when he comes and pleads, he 
pleads unto the plaintiff's count, which is upon the ori- 
gina], by which the plea which is between the plaintiff 
and the garniſhee is upon the original plea, as it ſcemeth ; 


; tamen quære. 
8 IN (a) And if a man plead a deed in bar, in which there H 
23 Aff. 11. are witneſſes, and the deed be denied, for which proceſs 


8 


— 


(4) If a parſon prays in aid of the (a) See 22 AJ. 15. 11 EA. 3. 
patron and ordinary, and loſes by ac- 11 Af. 19. 40 Af. »3. 25. 23 Af. 
tion tried, the p:rſon only ſhall have 11. 3 Ed. 3. 2ttaint 50. 
artaint, and not the patron. 19 H. 6. | 
75. 22 H. 6. 28. See 9 H. 6. 35. 38. 


3 | " 


Writ of Attaint. 
is awarded againſt the witneſſes who join with the jury, 
and find that it is the plaintiff's deed; now be ſhall not 
have an attaint, c. becauſe. the witneſſes affirm. the t 28. ae. 
verdict by their teſtimonies, But if it be found not his 
deed, then the other party ſhall have an attaint, for the 
witneſſes cannot prove a negative, but of the affirmative 
they may have notice whether it be bis deed or not. A 
man ſhall have an attaint in ſpecial caſes, where every 
word of the verdict is true; as if a man bath had com- 
mon appendant unto his land, time out of mind, and he 
bring an aſſiſe of the common, and make title that he hath 
had common time out of mind, &c. without ſpeaking of 
the appendancy, and it is found for him; the defendant 10 Ed. 4. 77. 
ſhall have an attaint, for the plaintiff's title is for com- . Co. agi, 
mon in groſs, and not common appendant; and yet the 
words of the verdict are true, that he hath had common 
time out of mind, &c. but not in ſuch manner as ſhall 
be taken by the title. 
A Andſoif a man have a rent as jy any in fee of ſuch a 244 4 r 
foreſt time out of mind, and in aſſiſe of that rent he make a 
title thereunto, that he hath had a rent out of that land 
time out of mind, c. without ſaying as foreſter in fee, 
&c. and it be found for him, the other party ſhall have 
an attaint upon that verdict, although the words of the | | 3 
verdict be true, for he hath not had ſuch rent by preſcrip- X 
tion as ſhould be intended and taken by his title. by \ 
(a) If a man recover outrageous damages by verdict, 35 H. 6. 30. 
but releaſe parcel of the damages before judgment, and * 
| have judgment for the reſidue, the defendant ſhall not 4H. 7. 25 


H. 6.2 
have an attaint for thoſe damages which are releaſed 3H, 6. 29. 
(8). - — 7 
cont. 33 H. 6. 


25. 2 H. 4. 2. per curiam, ſo of error. 18 H. 8. 1. 21 H. 6. 56. 28 H. 8. 5. 10. 38 Ed. 
. 12. and 27. Br. Collufion 18. upon writ of inquiry of waſte for an abbot, . 
which proves it is no verdiet, but an inquiry. 


— — — 


(a) And therefore, though he can- (5) And ſee accordant to this caſe, _ 
not abridge the damages given on ſuch a releaſe of damages ſhall ouſt the at- 
a verdict. 9 H. 6. 2. yet he may taint, 14 H. 7. 5. 12 Ed. + 5 
=_ an attaint for too ſmall damages. 13 Cd. 4. 2. 5. 


() And 
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fs) And in'a writ of waſte the plaintiff ſhall have a C 
writ to inquire of the waſte, who if they give falſe verdi& 
by which the plaintiff recovereth, the defendant ſhall have 
an attaint, per Cur M. 2 H. 4 But I do not fee how 
the ſame can be warranted by any ſtatute, which giveth 
the artaint, becauſe the writ of inquiry is awarded by the 
court er eie per faeramentum proberum, c. And the 
ſheriff may make the inquiry by the oaths of fix or eight 
perſons of the waſte, and he is not bound to take twelve 
perſons. Quære of this. 


gs Ed. 3. 26. (4) The king ſhall have an attaint upon a falſe verdict D 
 _ paſſed againſt him as well as a common perſon. 
34 H.'6. 32. (e) In treſpaſs againſt two, one cometh and pleadeth E 
| ey og 5 not guilty, and is found guilty, and afterwards the other 
two, one made cometh. and pleadeth not guilty, and is found guilty by 
Aber leaed; another inqueſt; now in this caſe the firſt jury ſhall afleſs 
. all the damages for the treſpaſs, and the defendant in the 
| Have attaint. laſt inqueſt ſhall have an attaint of the damages aſſeſſed 
2 2 dy the firſt We if they be ou'rageous or exceſſive, 
& cont. Oc. 
39 H. 6. 1. 2. 


2 H. 4. 23. Iir ein. 


(/) Tenant by ſtatute-merchant ſhall have an attaint, F 
ac. if he be barred in aſſiſe by falſe verdict, or tound againſt 
him by falſe SE where he is defendant in the aſſiſe. 


21 AT. 16. Br. 
Attaint 64. 
36 H. 6. 13. 
in perſonal 
actions. 


(c) 80 agreed b I.F ceny 
Pa. bington, Eee more chan 
an inqueſt uf office, for that the judges 
are bound to render judgment ac- 
cording to the finding of the inqueſt, At. 46 Ed. 3. $1. per Finchd. See 
as in this caſe of waſte ; but on an 1 H. 5. 13. 44 Ed. 3.7. 44 H. 6. 
queſt to inquire of damages, there 32. 


as touching parcel, if they be found 
by one verdict guilty, they may join, 
as 18 Ed. 3. 25. 30 Ed. 3. 1. or 
they may ſever. 35 H. 6. 21. per 


it is only for information, and the 

court may increaie or diminiſh the 

damages. 3 H. 6. 29. See 2 H. 4. 
31. 48 Ed. 3. 19. contr. 7 H. 4. 
8 


38. 7 1 
(4) See 42 Ed. 3. 26. 4 Mar. 
Bro. Information 127. 11 Co. 5. 6. 


(e) It ſeems, that in this caſe, as 
to the damages, they ſhall join in an. 


attaint, adjudged 25 H. 6. 23. but 


(f) 4. foed an execution againſt 
B. on a ſtatute-merchant, B. brings 
an audita querela, which on an iſſue is 
found for B. A. brought an attaint, 
and adjudged. that it lies, and if the 


falſe oath. be ſound, execution ſhall | 


be awarded for him. 21 Ez. 3. 59. 
See 21 I 10. .21 Ed. 3. 47. and 
43 41. how if he hall. be ac- 
quittcd on the iſſue, 

(g) If 


G (g) If a man recover in a precipe quad reddat, againſt a 21 Hl. 6. 54. 
tenant by falſe verdict, there have been divers opinions 
| whether the tenant ſhall have an attaint-before execution 
ſued out againſt him. Vide 41 Ed. 3. Lib. Af. 21 H. 6. 
60. But the ſtatute of 1 Ed. 3. ſaith, That a man ſhall - 
have an attaint of damages before execution ſued ot them, 
before which ſtatute it ſeemeth he could not bave attaint 
of them. But in the time of Ed. 1. the defendant (ſued 
forth an attaint for damages upon falſe verdia given 
againſt him in a writ of treſpaſs before the plaiatiff ſued . 
execution of the damages, which (ce in title Attaint in the 34 H. 6, 23. 
abridgments, Temp. Ed. 1. And alſo by the ſame reaſon, . 
if a man recover land, the tenant ſhall not have attaint 

- before execution. (a) And nen tenure hath deen pleaded, 
and admitted a good plea divers times in an attaint. And 25% 3: 2- 
on the other fide, if the tenant ſhould not have an attaint 3 H. 6. = 
before execution ſued, or entry made by the demandant or 5. - A 
his heir, then perhaps they would not enter until the jurors E 
are dead, and then the tenant would be without remedy 
by attaint. : 

H (5) If a man who was tenant recover in attaint, the 
judgment ſhall be, that he ſhall be arreſted, Wc. which 8 24. 
could not be, if the demandant hath not entered, and Br. 2 
when he himſelf is tenant in poſſeſſion. 3 

I And I think it the better opinion, that if in treſpaſs \ 
the defendant plead villainage in the plaintiff, Sc. and N 
he be found frank, unto the damage of two ſhillings, the 
defendant ſhall not have an attaint for the ſmallneſs of 


the damages, &c. But in a (c) precipe quod reddat, if the 


22 


—— — *— 
7 


( 5 See 41 Ed. 3. Attaint 27. per Fitzh. and therefore, _ the 
21 H. 6. 55. 113. 34 H. 6. 11. party bimſelf pleaded non-tenure of 
12 H. 6.6. Ant. 105.” Attaint 70. parcel, the plaintiff was driven to 

(a) See 31 H. 6. 12. 14 If. 2. maintain his writ. 21 Ed. o. See 
26 H. 8. 2. 8 EA. 4. 19. 6 Ed. z. in an attaint brought againſt him who 
Waſte 25. contr. Vide ant. 97 recovered non-tenure, held no plea, 

(5) And alſo to the iſſues. 8 E4. 4. 19. vis. if he his once exe» 
AY 3. Judgment 149. 40 Af. cution, per Priſot. 35 H. 6. 44 

See 10 Ap. 8. 1 6. 12. 25 KH. 

wa He who pleads non-tenure, 8. 2. 


ſhall have an attaint. 40 4/7. 20. 23. 


tenant 


Contr. is ad- 
Mitted. 
34 H. 6. 36. 
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tenant plead von- tenure, and it be found 2gainft him, he 
. ſhall have an attaint, Sc. 


14 Af. 2. 

Br. Attaint 59. 
0 Ed. 4. 13. 
8K 4. 18. 
H. 6. 47. 
* NR. 6. 36. 
3 NH. 6. 30. 


H. 6. 30. 
cont. is ad- 
mitted, 8 Eliz. 
Dyer 2 50. 

26 Aſſ. 4. 

Br. Attaint 60. 
44 Ed. 3. 2. 

44 Aſi. 20. 

2Þ Ed. 3. 10. 
Bo. Att. 32. 

21 Ed. 3. 3. 
id. 5. 

A. 15 H. 3. 
2 EI =. 


Dyer 364. 


(4) An attaint ſhall be maintainable againſt the terre- 
tenant without naming him who was party to the record: 
otherwiſe it is in a writ of recordari; for that ſhall be 
fued againſt him who was party, or his heir or executor, 
if it be a perſona] action, otherwiſe it ſhall abate. 

Attaint doth not lie upon falfe verdict given in an ap- I. 
peal of maihem, or appeal of fetony or murder. 

An attaint may be ſucd in the common pleas, if the M 
record be there; or it may be ſued in the king's bench 
upon a falſe verdict given in the common pleas, if the 
record be removed into the king's bench. 

A recovery was in an affife brought in the king's bench, N 
and afterwards that record was ſent unto the common 
pleas, and the party ſued an attaint upon the record in 
the common pleas. ide 8 Ed. 2. H. Aſſiſe, Iter. Kan. 

Attaint was ſued upon a falſe verdict given againſt the 


defendznt when he claimed liberty, and adjudged that he 
ſhould have it. H. 15 H. 3. 
(a) And the writ of attaint may be ſued out of the 


(2) Yet ſee in an attaint by him 
who was plaintiff againſt him, who 
was tenant in the original, noa-tenure 
held a good plea, except the plaintiff 
had fremly ſued, 6 Ed. 3. 32. 21 H. 
6. 55. per Aſcue, c. but it is there 
agreed, that non terure is a good plea 
againſt him who recovers. But it is 
certain, that attaint may be brought 
againſt the tertenant alone, and it it 

pafs againſt him, yet he ſhall not be 

taken; contra of him who was party. 
8 H. 4. 21, 22. See jointenancy in 
attaint- againſt him who recovered 
part; contra in attaint againſt the te- 
nant, where the party was barred. 
26 Af. 12. But it after the writ of 
attaint purchaſed, the record be re- 
moved by writ of error, they ſhall yet 
proceed in C. B. Der 281, 284. 
See 6 Af. 10. 40 Af. 20. 4 Ed. 2. 
Attaint 67. contra. 


The record of an aſſiſe of freſh 
force was ſent by writ out of chan- 
cery to C. B. and attaint was brought 
on the record there. 21 Ed. z. 10. 
See Dyer 81. and there it ſeems, that 
if iſſue be joined in C. B. on a matter 
triable in the county Palatine, and it 
is there tried, and the record re- 
moved, that attaint lies here. 19 H. 
6. 53. See Dyer 250. that attaint 
lies in C. B. on a record in B. R. 
ſeat by mitlimus into C. B. and fo on 
a verdict in ſcaccario. 

(a) See 21 Ed. z. 3. If an aſſiſe 
be taken before juſtices aſſigned, and 
adjourncd for diticuky into bank, if 
an attaint be fued, it is neceſſary to 
ſue a writ to the jultices, to remand 
the record before the jullices aſſigued 
in fais, and when they have the re- 
coid, there may itlue an attaint on the 
rolls there. 

common 


Q 


B 


C 
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common pleas or king's bench, upon a falſe verdi& given 


| in the ſame court, as well as out of the chancery. Quad 


vide 30 Ed. 1. Itin. Cor nub. 3 | : 

In a writ of entry brought in Suſſex, the defendant 
pleaded a releaſe in London, which was found againſt him 
in London, for which he brought an attaint in London, and 
it was maintainable; guod vide MH. 18 Ed. 1. F. Brev. 
827. | | 
70 If the king recover by falſe verdict, be ſhall have 
attaint againſt the petit jury only, as if the king recover 
by erroneous proceſs, Cc. the party ſhall have a writ of 
error of the judgment, and ſhall not name the king, be- 
cauſe he is always preſent in the court. . 

The vouchee or tenant by reſceit, or he in the rever- 
ſion, where he joineth with the tenant by aid prier, ſhall 
have attaint if he loſe by falſe verdict (c): and if tenant 
for life loſe by ſalſe judgment, he in the reverſion ſhall 
have an attaint or writ of error, living the tenant for life, 
by the ſtatute of 9 R. 2. cap. 3. 

(4) If the defendant in treſpaſs plead villainage in the 
plaintiff, and he ſay that he is frank, and be ſo found by 
verdict, and afterwards the defendant die, his heir ſhall 
have an attaint to avoid this eſtoppel and falſe verdict, 
although it was given in a perſonal action. 


In an attaint upon a recovery in precipe quod reddat, 


the defendant pleads non-tenure, and the demandant ſaith, 
that he made a feoffment unto unknown perſons, &c. 
and that he brought the action within the year, and with 
that, that he will aver that the defendants took the profits 


the day of the writ purchaſed ; and the defendant faith, - 


et 


oy 


20 H. 7.8. 


[ 208 J 
Ant. 106. E. 


2 H. 4. 4. 
16 Ed. 3. 


Error 72. 
20 Ed. 3. 
Error 2. 


21 H. 6. 2y. 


8 H. 4. 18. 
Skyene., 


P eee ee 


| (6) Nee; In ſuits ro domino rege 
& ſcipſo, attaint ard error granted in 
parl. Kor. Parl. 21 Ed. 3. No. 24. 
Lare 

(c) But the writ cught to mention 
the voucher and alſo expreſsly, that 
he entred into warranty, and not only 
by a ſuppuſal. 22 Ed. 3. 4. See 
attaint by him in the reverſion, and 
by reſceit without menticn made of 
the death or lite of the lellee, and yet 


the judgment is divers (different) 
4 Ed. 3. 54. See Dyer 241.6. 44 E. 
Attaint 22. Aut. 99. E. 

(4) See accordant 13 Ed. 4. 2. 
See 8 H. 4. 16. the heir ſhall have 
an attaint on ſuch a trial in a Hie 
replegiando, but not in treſpaſs. 19 H. 
6. 18. See 53 H. 6. 19. 45 £4. 3. 
1. 14K 7. „ 1436-4. 3 8 
6. 19. | 


that 


ro} . 


21 H. 6. 55. 
21 Ed. 7. 10. 
Br. Attaint 32. 
It ſhall be tried 
by twelve, and 
not by the at- 
taint. 

19 Aſſ. 13. 

Br. Artaint 63. 
22 Aſſ. ry. 

Br. Attaint 75. 


14 AT. 2 
Br. Attaint 59+ 


that he did not take the profits, Ee. (a) Now this iſſue 
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ſhall be tried by the attaint; and if they give falſe oaths, 
he ſhall have an attaint upon that verdict; by Newton : 
as if in a writ of right the tenant plead a collateral war- 
ranty made within the ſame county, it ſhall be tried by 
the grand aſſiſe; and if they give falſe verdict, he ſhall 
have an attaint, becauſe the ſame is out of the point of 
aſſiſe; by Newton, Tr. 21 H. 6. 

(5) Nonſuit in attaint after appearance is peremptory, 
and he ſhall not have a new attaint; and ſo upon a re- 
traxit, if the demandant ſay, he will no more ſue his at- 


' taint, and that be entered upon record, he ſhall not after 


have another attaint. 


(c) If a man have a precipe quod reddat againſt divers, E 


by ſeveral præcipes, and by inqueſt it be found againſt the 


(a) For the ĩſſue ariſes on the point 
of attaint, and therefore ſhall be tried 
but by twelve. 21 Ed. 3. 10. but if 
in attaint in aſſiſe, the grand inqueſt 
inquire of damages, no attaint lies 
thereof. 8 H. 4. 22. See 12 H. 6. 
6. 66. an iſſue collateral, real, as 
Jointenancy, Oc ſhall be tried by the 
twenty-four ; and by Babb. Attaint 
there lies, if they take a falſe oath, 
by aſſiſe. See 27 4, Ci. if in at- 
taint the tenant pleads nen tenure, Oc. 
he ſhall plead over that he made a 
true oath, Sc. See 22 H. 6. 55. F. 
Attaint 65. 

(5) And the plaintiff hall be amer- 
ced, and taken. 6 A. 5. See Co. 
Lit. 139. a. 19 4-13. 34 . 6. 
and 9 fra 

(c) See the like caſe 39 H. 6. 22, 
Sc. per Priſot, and 18 Ed. 3. 25. If 
in an aſſiſe againſt two, on nul tort 
pleaded, the one is acquitted of the 
difleifin, but he is tenant, and the 
other is found diſſeiſor, they ſhall 
have ſeveral attaints; and fo if one is 
found difſeiſor of part, and the other 
of the reſidue, per Cur. 30 Ed. 3. 1. 
In reſcue againſt two, they plead not 
guilty, and found againſt them, they 


ſhall join in attaint; but in an aſſiſe 
againſt ſeveral tenants on a falſe oath 
as to parcel, they ſhall ſever in at- 
taint; contr. if it be only for damages, 
fer Tufod. guære; and fee they may 
join in error. 3 H 4. 16. he who is 
acquitted of a diſſeiſin may join in 
error with him who is found diſſeiſor, 
but not in attaint. 2 Ed. 3. 

A writ of forcible entry and de- 
teiner againſt .4. B. and C. and all 
found guilty of the forcible entry, 
but C. only of the forcible deteiner; 
they ſhali join, Sc. Dyer 141. See 
29 AJ. 9. a joinder in attaint by him 
who diſclaims, him who took on him 
the tenancy of parcel, and him who 
took the reſidue jointly with a ſtran- 
ger, and the writ found true. See 
19 R. 2. Brief 929, Tenant by 
ſtatute or leſſee for years, or a guar- 
dian in an aſſiſe againſt him, and he 
who has the freehold, and one is ac- 
quitted of the diſſeiſin, but the other 
found guilty, they ſhall join in attaint 
as it ſeems, for he hath loſt his term, 
and he has no other remedy, becauſe 
he was party to the judgment 43 4/. 
41. dee 14 Af. 20, 35 H. 6. 22. 


demandant; 
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demandant ; he ſhall have a writ of attaint againſt the 
tenant, c. But if it be found againſt the tenants, they 
ſhall have ſeveral attaints; for as unto all of them, it is a 
ſeveral inqueſt to try their iſſues ſevetally. | 

If the demandant be barred in a formedon, and "ol 
wards releaſe all actions, or all his right in the l. yet 


his heir ſhall have a writ of attaint. 


G And ſo if the father be nonſuit upon an attaint upon a 

writ of formedon, he there ſhall have an attaint. 

H And a man ſhall have an attaint before juſtices of oyer Aattaiat 68. 
without original writ, upon a bill only ſued before the 


ſame juſtices. T. 5 Ed. 2. 


If falſe verdict be given in aſſiſe of novel 4 then if tke 
plaintiff will ſue an attaint, he ought to have ſuch a 


writ. 


The king to the ſheriff of Lincolnſhire, greeting : If A. 
ſhall make you ſecure, then ſummon, &c. twenty-four knights of 
the venue of $. that they before our juſtices at the firft afſiſe 
when they ſhall come into thoſe parts; or thus, before our le- 
loved and faithful R. of W. and B. of F. and thoſe whom we 
have aſſociated to them (touching certain matters, &c, which 
the ſame R. and B. may make known to you (a] ready by oath 
to recognize whether J. unjuſtly and without judgment diſſeiſed 
the aforeſaid A. of his freehold in 8. or of his common of paſ- 


(a). Vet ſee it adjudged, that on 
ſoch writ the party may aſſign a falle 
oath on any ipecial plea in the ſame 
aſiſe. 11 II. 4. 5. 265. Note; If 
on a ſpecial iſſue they find for the 
plaintiff, and inquire over of the ſei- 
ſin and difſcilin, and that is a!ſo found, 
he may aſſign a falſe oath in the diſ- 
ſzifin found, but in no other point; 
per Thira. Hill. and Hankf. For he 
ought to have a ſpecial writ for that, 
or elſe a general writ guod jurat” in 
ga capt” falſum fecer” ſacramentum ; 
or they may aſſign the falſe oath, in 
what point they will. 11 U. 4. 27. 
And note there in aſſiſe againſt two, 
the one pleads to the writ, and the 


2 


other to the aſſiſe; if he who pleads 
to the aſſiſe brings attaint, he cannot 


aſſign a falſe oath in any point put in 


iſſue by his companion. But they 


may have an attaint in common, and 


then each may aſſign in that which 
belongs to him; adjudged. And yet 


by a plea to the writ by one, if found 


for by him, the writ abates as to boch. 
29 AJ. g. adjudged accordant; {5 
11 H. 4. 65. and yet ſee by Hull, 
the tenant may allign a falſe oath in 
an alliſe between the plaintiff and a 
diſſeiſor; but adjudged, that he can- 
not aſſigu it on a plea to a writ of 


aſſiſe brought by another name. 11 


A. 4. 52. 65. 


ture 
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ture in S. which belongs to his freehold in the ſame town, aſter 
the firſt paſſage over of lord H. fon of king J. into Gaſcony, 
whereof the ſaid A. complains that the jurors of the afſiſe of 
' novel difſeiſin which between them was ſummoned and taken 
before us at W, by our writ, or before the aforeſaid R. and 
B. or before our beloved and faithful W. of H. and his com- 
panions, our juſlices laft in eyre at L. in your county by our 
writ, have made a falſe oath; and in the mean time that you 
diligently inquire who were the jurors of that aſſiſe, and have 
them then before the juſtices aforeſaid at the aſſiſe aforeſaid, or 
before R. and B. and ſummon, &c. the aforeſaid I. Or 
thus, The aforeſaid I. H. who now holds the tenements afore- 
ſaid, that he be then there to hear that recognition : and (5 
haue there the names of the knights and this writ. 

And if a man loſe by falſe verdict in aſũſe before juſtices K 
of aſſiſe, if he will ſue an attaint before the ſame juſtices, 
he ought to ſue a patent directed unto the ſame juſtices 
to give them authority to hold plea thereof; or he may 
ſue 2 patent unto other juſtices to hold plea of that writ 
of attaint; and the form of the patent is ſuch: 

The king to his beloved and faithful R. and B. greeting: I. 
know ye, that we have conflituted you, &c. our juſtices, to- 
gether with thoſe whom we have ofſociated unto you, to take a 
jury of twenty-four knights, which A. hath arraigned, before 
you by our writ againſt I. to convifl the jurors in an aſſiſe of 
novel diſſciſin, which was ſummoned between them and taken 
before you at W. by our writ, of tenements in S. or of common 
of paſture in S. Or thus; before you the aforeſaid R. and 
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(5) And note; In this writ the 
jurors ſhall not have the view, for the 
writ does not require it; ſee 3 H. 4. 
15. in an attaint by the plaintiff in 
aſſiſe; yet contra 8 Ed. 2. A, 396. 
In attaint by the defendant in aſſiſe. 
Note; In this attaint, if it be brought 
by him who was barred in the aſſiſe, 
he ſhall recover the land, and his da- 
mages and coſts loſt in the firſt aſſiſe, 
the iſſues until the judgment 
rendered: but if the tenant in the 


aſſiſe had pleaded in bar, gue ne conuf? 
ouſter, the attamt ſhall only inquire 
of that matter, in which the falſe 
oath is aſſigned, and not of the ſeiſin 
and diſſeiſin ; adjudged 8 H. 4. 22. 
Note ; If the falſe oath be found, the 
juſtices may inquire of the damages 
by another inqueſt. I. See the 
judgment in Dyer 235. Quad recupe- 
raret ſcifinam. Sed non per wiſum jura- 
tor', | 


our 


C 


＋ 


C (a) And another form is of the writ of aktaint, where 
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our beloved and faithful S. lately our ju/lices, &c. at W. by 
our torit, of tenements in 8. and therefore we command you, 
that at a certain day, &c. you ſhall appoint, you take that jury 
to do thereupon that which to juſtice belongs, according to the 
law and cuſtom of our reaim ſaving to us the amercements 
thence coming : We alſo command our ſheriff of Lincolnſhire, 
that he cauſe that jury to come before you at a certain day and 
place, whereof you ſhail give him notice. In witneſs whereof 
we have cauſed theſe our letters zo be made patent. TVitnejs, 
&e. 

And a man ſhall have a writ of attaint upon a falſe ver- 
dict in an aſſiſe of nuſance ; I/herefore he levied or profſira- 
tel a certain fool in N. &c. or a certain ditch, or a certain 
hedge ; or diverted a watercourſe, to the nuſance of, &c. in 
the ſame town, &c. and the form of the writ is ſuch: 
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If A. &c. then ſummon, &. ready by oath to recognize F 109 


whether J. unjuſtly and without judgment levied or proflr ated a 
certain po:l in N. or a certain ditch, or à certain hedge, or 


diverted the watercourſe in N. or made narrow, or obſirudted 


a certuin way in N. to the nuſance of, &c. in the ſame town, 
after the fie, &c. whereof he the ſaid A. complains that the 
jurors of the aſſiſe which was ſummoned between them and taken 
before, &c. at N. by our writ, have made a falſe aath ; and in 
the mean time, &c. and ſummon, &c. And have there, &c. 

And it is a rule in the Regiſter, That in an attaint 
upon an aſſiſe of novel diſſciſin a certain day ſhall be ſet, as 
in aſſiſe, On Monday or other day, on the marrow, er on the 
eclave, or in fifteen days of Eaſte-; but it behoveth that 
the tenant have garniſhment by fifteen days in the attaint, 
for the ſtatute doth not give leſs time, but only in aſſiſe 
before the king. 

And there is another form of the writ, if the aſſiſe be 
adjourned into the common pleas, and taken there before 
the juſtices of the common pleas, and the ſame appeareth 
in the Regiſter, 


the 


6 


(a) See 11 H. 4. 51. and 65. pr general attairt on an aſfſe, where 


Brian; huſband and wiſe brought a they had pleaued a record, but fail 
2 b | 


Vor. I. 


ed 
at 


Writ of Allaint. 


the aſſiſe is brought againſt the huſband and wife, and the 
wiſe is received for the default of the huſband, and plead- 
eth and loſeth by falſe verdict. 

And another form of attaint is, where the tenant in the D 
aſſiſe pleadeth the releaſe of the plaintiff, or of his an- 
ceſtor in bar of the aſſiſe which is found againſt them, 
upon a falſe verdict. f 

And another form of the writ of attaint is, where the p 
verdict paſſeth by niſi prius out of the common pleas. 

And another form of the writ of attaint is, where the h 
aſſiſe is ſummoned before certain juſtices, and after it is 
taken before other juſtices by a general commiſhon, and a 
falſe verdict is given upon the ſame. 

And another form of the writ is, if an aſſiſe be ſum- ( 
moned before divers juſtices, and afterwards is taken by 
any of them by virtue of the writ of /i non omnes, then the 
party ſhall have a writ of attaint, rehearſing this matter, 

And if a man, upon verdict given in an aſſiſe before the x; 
juſtices of aſſiſe ſue an attaint before the ſame juſtices, or 
(a) other juſtices, he may have a writ of aſſociation di- 
reed unto the ſame juſtices before whom the attaint is 
laid; and the writ of ſi non omnes, as he ſhall have in aſſiſe, 
&c. who was plaintiff there: and he ſhall have a writ 
patent directed unto him who is aſſociate, Sc. which 
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at the day. The wife is received and 
adjudged (well). For in an aſſiſe, 
the huſb ind, notwithſtanding his fai- 
lure of record and default, Sc. the 
wife is party to the aſſiſe; for after 
ſach reſceit, the ſeiſin and diſſeiſin, 
it ſhall be inquired, and of damages; 
but if it be in a præcipe, it ought to 
be a ſpecial attaint, becauſe there, by 
the huſband's default ſhe is out of 
court; but here, if the one or the 
other be in court, it is ſufficient. 
Note; In attaint againſt a vouchee, 
tenant by reſceit, either by him who 
joins in aid, or by him who is received 
to ſue ſole; it was agreed that the 


writ ſaouid not be general in loguela 


quee fuit int A. & B. per breve noſtrum 
But it is neceſſary to have a ſpecial 
writ, making mention of the original, 
and of the tenant, Sc. per Cur'; and 
ſo by Pa/ton, in an attaint againſt the 
garniſhee ; but by Babb. and Strange, 
a general writ ſhall be good, without 
mention of the default; if the caſe 
be ſo, that the garniſhee makes tile 
to the land, Sc. for the whole judg- 
ment ſhall be againſt the garniſhee, 
and he is not to have any avail, but 
prejudice by the attaint. 9 U. 6. 

8. 
. (a) See fer Hanf. That attaint 
belongs to B. R. 


wits 


c> QR * * >” m4 


at 


its 


Writ of Attaint. 


writs appear in the Regiſter after the writs of afliſe of 
novel diſſeiſin. | | | 5 

But it appeareth by a writ in the Regiſter, that there 
was à conſtitution made, which requited, that the aſſiſe 
and jurors and certificate ſhould be taken before the 
juſtices commonly aſſigned : by which it ſeemeth, that a 
man ſhall not have an attaint upon a falſe verdict given in 


aſſiſe, but before the juſtices of aſſiſe, or before the juſtices 


of the common pleas, if the. record be removed thither, 
or before the juſtices of the king's bench, if the record be 
removed before the king ; and the form of the writ is 
ſuch : 

The Ling to his beloved and faithful F. and G. greeting: 


Although we lately appointed you our juſtices to take a jury of 


twenty-four knights, which J. who was the wife of E. arraign- 


ed before you by our writ againſt E. who was the wife of A. 
of L. to convict the jurors in an afſi/e of novel diſſeiſin, which 
between him the ſaid A. and the aforeſaid I. and others, &c. 
was ſummoned and taken at L. befare our beloved and faithful 
R. and B. our juſtices at the afſiſes, &c. aſſigned by our writ, 
ef tenements in S. becauſe the appointment aforeſaid was made 


contrary to the form of our ſlatute lately ſet forth at Nor- 


thampton, in which is contained, that aſſiſes, attaints and cer- 
t'fications be taken before the juſtices commonly aſſigned, and not 
cthers : which ſtatute in all and ſingular its articles we willing 
inviolabiy to be obſerved, command you, that you in no wiſe in- 
termeddle touching the taking of the jury aforeſaid under pre- 
tence of our commiſſion ſo made. Witneſs, Sc. M bich a- 
tute was made in the ſecond year of Ed. 3. King of England, 
chap. 2. 

By which it appeareth, that he ſhall not have 2 writ of 
attaint by commiſſion, &c, before other juſtices, but only 
before juſtices of aſſiſe, or of the common pleas, or king's 
bench, as before is ſaid. 


I (a) The form of a writ of attaint upon a rediſſeiſin is 


ſuch ; 


. The 


% P 


109 


21 Ed. 3. 3. 
Br. Attaint 31. 
21 Aſſ. 7. Br. 
Certificat, de 
Aſſiſe 8. 

21 Ed. 3. 10. 
Br. Att. 32. 

8 H. 6. 4. 

No attaint upon 
tenorem recordi, 
but upon the 
reco;d itſelt. 


— —v 


(% See 40 AT. 23. 2 JI. 4. 2. if the falſe oath be found, it ſhall not 
Ataiat on a redifleifin; and it ſeems impeach the record, nor ſhall he be 


SJ 
— 


reſto ved 
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The king to the ſheriff, &c. If R. ſhall make you ſecure, 
&c. then ſummon, & c, twenty-four lawful knights, &c. read, 
&c. Whether the jurors, by whom a certain inquiſition was 
taken before E. then ſheriff of your county, and keeper of the 
pleas of cur crown thereof, by our writ, at W. between R. and 
the aforeſaid B. of a certain reiſſeiſin done by the aforeſaid B. 
to the ſame R. as it is ſaid, , one meſſuage and nine acres of 
land with the appurtenances in W. have made a falſe cath, a; 
the ſame R. grievouſly cemplaining to us hath ſhewed ; and in 
the mean time do you diligently inquire who were the jurors of 
that inquiſition, &c. and have them then before the aſoreſaid R. 
and I. and ſummon the aforeſaid B. that he be then there 1: 
hear that recognition, and have there the ſummoners, &c. 
Vi. 8 Eliz, And it ſeemeth, That this writ of attaint ought to be 
278 88 ſued before the juſtices of aſſiſe of the ſaid county, and 
that they ſhall have a patent for the ſame directed unto 
them, and that the record ſhall be brought before them. 
But if the record be removed into the common pieas, then 
it ſeemeth he ſhall have his attaint there. 
And it appeareth by Ganvile, That a man ſhall have K 
an attaint, and the manner how the jurors ſhall be pu- 
„„ 
42 Ed. 3. 25. And if any jurors be convict of falſe oath, they ſhall be J. 
— aldgg impriſoned, and then they ought to ſue unto the king to 
pay a fine in lieu of impriſonment, and when they are 
agreed with the king, they may ſue a writ to remove the 
By thisit ap- record before the king in the king” s bench, and the writ 


areth that 
they ſhall not ſhall be ſuch : 
forfeit their 
lands in fee, 2s upon premunire, but for their cv:n lives, by Br, Att. 100 & 95. upon the bock 
of 22 Ed. 4. 1. 


The king to his beloved E. and his companions, &c. greet- 
ing: Whereas W. of M. and others, of a faiſe oath by them 
made in a certain inquiſition taken at W. before W. & B. 
and his companions lately juſtices of the lord the king, &c. of 
the bench, by our writ between R. demandart, and W. of NM. 


—m_—__w@ 


celtored to the poſſeſſion, but only be title by ſubſequent feoffment from 
diſcharged of the damages and the him who reccvered, he ſliall be re- 
fine; yet perhaps if che party has ſtored to the polleſſion. 

tenant 
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tenant of the maner of B. with the appurtenances ( except one 


garden in the ſame manor ) before our beloved and faithful W. 
of B. and his companions, &C. of the bench, by a certain jury 
of twenty-four have been convicted, and for that reaſon ad- 
judged to our priſon of the Fleet, and their goods and chattels, 


lands and tenements, ſeized into our hand; we, for certain 


reaſons, have cauſed the record and proceſs of the buſineſs afore- 
ſaid, with ail things touching the ſme, together with the bodies 
of the aforeſaid W. and cthers, to come before us, and now on 
the behalf of him the ſaid W. we are beſought, that whereas he 
hath already been a long time and flill is detained in fuch priſon, 
by reaſon of the premiſſes, that we would receive of him a rea- 
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ſenalle fine for the impriſonment, for his goods and chaitels, 


and lands and tenements aſoreſaid, and alſo for the eflrepement 
of the lands and tenements aforeſaid, and cauſe him 10 be adeli- 
vered from the priſon wherein he is ſo detained ; we having 


compaſſion F his late in this behalf, and being willing to do a 


ſpecial favour to the fame W. do command you, that having 
ſeen the record and proceſs afareſaid, and having had conſidera- 
tion of the value of the goods and chattels, lands and tenements 
aforeſaid, and the eflrepement thereof, you receive a reaſonable 
fine of the ſame W. for that which belongs to us in this behalf, 
and deliver him the ſaid W. frem the priſon wherein he is de- 
tained by occaſion of the premiſſes, and ſo cauſe to be delivered to 
him his goods and chattels, lands and tenements being in eur 
hand, for the fine aboveſaid. Witneſs, &. 

And thereupon the party ſhal! be fined, as the juſtices 
of the king's bench will aſſeſs in their diſcretion ; and 
upon that they ſha}} grant a writ to deliver his goods and 
his lands, and to deliver him out of priſon; and the writ 
ſhall be ſuch : 

The king te the ſheriff, &. Ihereas W. of M. one of 
the jurors in a certain inguiſitien taken at W. before W. of B. 
and his companions, juſtices of the lord the king, &c. (as above 
until) our juſtices of the bench by our writ of a falſe oath by him 
the ſaid W. made by a jury of twenty four knights vu convitt- 
ed, and for that reaſon adjudged to our priſon, his goods and 
chattels, and alſa his lands and tenements were ſeized into our 
band, as appears to us by the inſpectian of the record and pro- 

Bb 3 ceſs 


43 Ed. 3. 26. 
See the Stat. 
3 H. 8. c. 15. 


= 1 7 


2 Hawk. P. C. 
20 
Finch 318. 
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ceſs aforeſaid, which we have cauſed to come before us, and he 
the ſame W. afterward came in our court before us, and made 
4 fine to us for the impriſonment aforeſaid, and to have his 
lands and tenements ; we command you, that without delay you 
cauſe the ſaid W. to have again all the lands and tenements of 
him the ſaid W. if they are in our hand for that and no «ther 
reaſon, and that you abſolutely ſuperſede the taking the body of 
him the ſaid W. for the reoſon aforeſaid, Provided neverthe- 
leſs, that you anfuver to us for the value of the lands and tene- 
ments aforeſaid from the time of the judgment upon the verdict 
of the jury aforeſaid given, until the date of this writ, and alſo 
for the eſirepement of the ſame, when it ſhall be inquired there- 
of. Witneſs W. Thorpe, Cc. in the fixth year. Roll. 
104. 

And there are divers other manner of forms of writs of 
attaint, which are not here mentioned, becauſe a man may 
ſee them in the Regiſter, 


Writ of Oyer and Terminer. 


HE writ of ojer and terminer ſhould not be pro- 

perly called a writ; but it is a commiſſion direct- 
ed unto certain perſons, when a great aſſembly, inſurrec- 
tion, or a (a) heinous miſdemeanor or treſpaſs is com- 
mitted and done in any place®. In ſuch caſe it is the 
manner and nſage to make a commiſſion of oyer and fer- 
miner, to hear and determine ſuch miſbehaviour; and the 
ſtatute made 2 Ed. 3. cap. 2. requireth, that no commiſſion 
of oyer and terminer be granted but before the juſtices of 
one bench or other, or the juſtices itinerants, and that 
for horrible treſpaſſes; and it is of the king's ſpecial, 
grace, according unto the form of the ſtatute thereof made 
in the time of the grandfather of the ſaid king Edward; 
and the form of the commiſſion is ſuch : | 


— 
* 1 ** . IP I OY 2 to 
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(a) And therefore a ſuper ſedeas may This writ is not confined merely 
be hereto, guia non enor nis tranſęreſi No. to criminal matters, % 114. C. 


12 a 21. 
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C The ling to his beloved and faithful A. B. and C. greeting : 
IWe have received infermation from the grievous complaint of 
D. that E. F. and G. and certain other malefaftors and 
difturbers (a) of our peace, with force and arms made an 
ofſault upon him the ſaid D. at N. and him beat, &c. ſo that 
his life was deſpaired of, and other wrongs to him did, to the 
great damage of him the ſaid D. and againft our peace. And 
becauſe we will not leave the treſpaſs unpuniſhed, if it was com- 
mitted in ſuch manner, we aſſign you and two of you our juſtices 
to inquire by the oath of honeſt and lawful men of the county of 
Lincoln, by whom the truth of the matter may be better known, 
of the names of the malefators aforeſaid, who, together with 
the ſaid E. F. and G committed that treſpaſs, and the truth of 
the treſpaſs aforeſaid more fully, and to hear and determine the 

fame treſpaſs according to the law and cuflom of our realm; and 

therefore we command you that at certain days and places which 
you or two of you ſhall appoint for this purpoſe, you make that 
inguiſition, and hear and determine that treſpaſs in manner 
oforeſaid done, as to juſtice belongs, according to the law and 
cuſtom of our realm, ſaving to us the amercements and other 
things thereof belonging 10 us: for we have commanded our 
ſheriff of the county aforeſaid that, at the days and places which 
you or two of you ſhall make kn'wn ta him, he cauſe to come (b) 
before yon or two of you, ſa many and ſuch honeſt and lawful 
men of his bailiwick, by whom the truth of the matter in the pre- 
m'ſſes may be better known and inquired. In witneſs whereof, 
&c, 

And the rule in the Regiſter is, That if this clauſe, [ 111 J 
And certain other malefaftors, &c. be not put into the com- 
miſſion aforeſaid, then in the end ſhall be this clauſe, By 
whom the truth of the matter may be better known, &c. and 


8 


— 


(a) See an oyer and terminer for a (5) And note; If they award a 
ward ravithed, and goods taken, and wenire facias, without ſhewing (be- 
the defendant found guilty, and there- fore) that it is returned, it is well, 
upon a /cire facias iſſued. 29 Ed. 3. 29 Ed. 3. 30. but a wenire facias 
37. See the like writ, but gaære of ought to be awarded, 26 . 7. 

y quidam alii malef ac to- r, oc. becauſe 
not indicted. 26 . 7. 
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the truth of the treſpaſs aforeſaid mare fully, and to hear and 
dete mine the ſame treſpaſs, &c. 

And the form of the writ which ſhall be directed unto A 
the ſheriff upon that commiſſion, is ſuch : 

The king to the ſheriff, &c. From the grievous complaint of 
D. Sc. (as above until) we have offigned our beloved, &c. 
A. B. and C. and two of them our juſtices ts inquire by the 
oath of honeſt and latuful men, &c. (until) to hear and de- 
termine according to the law and cuflom of our rcaim : and 

| therefore we command you, that at certain days and places which 
they the ſaid A. B and C. ſhall male known 19 you, y2u cauſe 
to come before them or two of them, ſo many and ſuch haneſi and 
lawful men of your baiawick by whom the truth of the matter 
in the premiſſis may be better known and inquired and have 
there this writ, &c. ( 

And the king may make a writ of aſſociation unto the B 
Juſtices of oyer and 7erminer, to admit into their company 
thoſe whom the king hath aſſociated unto them; and the 

form is ſuch : 

Inf:a D. The ling to his beloved A. B. and C. Know ye, that 
whereas lately upon the complaint of D. ſuggeſting to us that 
E. F and G. and certain ether malifuctors and difÞu bers of 
our peace, &c. until, & c. unpuniſhed : we aſſign you and two 
of you our juſtices, NC. to hear and determine the ſame tre/- 
2 2% according to the /aw and cuſiom, &c. We have aſſigned 
eur ir and we'l hela vea H to act in the premiſes with you 
o” two of e, yt fo that if at certain days and flaces, which 
%% or two of you ſhall appoint for this pur peſe, he the ſaid H. 
ſpall hat pen to be preſent, then that you admit him for a cemta- 
nion for this purpeſe in form aforeſaid: for we have command- 
ed him the ſaid H. that he attend to this matter, together with 
von or two of you, as is aforeſaid. IWitnejs, &c. 

And the form of the writ of aſſociation, which ſhall be D 
direted unto him who ſhall be aſſociated unto the com- | 
mitoners, is as follows, | 

Inſia D. The king to his leloved and faithful H. greeting: Know peu, 
that whereas lately upon the compla nt of D. fugegſting 10 us 
that E. F. and G. an certain other maleſacbors, &c. we 
have offizned cur lele ved, &c, A. B. and C. and two of them 


our 
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our juſtices to inquire, &c. (as in the patent until) and de- 
te mine according to the law, &c. we have affectated you to 
the aforeſaid A. B. and C. and two of them, to ati in the pre- 
miſſes with them or two of them ; yet ſo that if at certain days 
and piaces, which the ſame A. B. and C. or two of them ſhall 
appeint for this purpoſe, you ſhall happen to be preſent, then that 
they admit you a companion for this purpoſe, otherwiſe A. B. 
and C. or two of them (your preſence not being expected may 
proceed to act in the premiſſes : and therefore we command you, 
that jeu attend to aft in form aforeſaid in the premiſſes, toge- 
ther with the*cforeſaid A. B. and C. or two of them, &c. 
ſaving to us, & S. For we have commanded the ſaid A. B. 
and C. that they admit you a PR for this pur peſe, as 
befare is ſaid. 

C And then the king may ſend another writ unto the ſaid 
juſtices of aer and terminer to proceed, although all the juſ- 
tices do not come at the day of the ſeſſions. And this 


writ is called a writ of / non omnes, Cc. and ſhall be di- 


reed as well unto that juſtice who ſhall be ſo aſſociate, 


as unto the other juſtices of aer and terminer, and ſhall be 
in this ſort: 


The king to his beloved A. B. and C. and H greeting 2 


Il her eas lately upon the complaint of D. ſuggeſting to us that 


E. F. and G. and cer lain other malefatiors, &c. (until) 
againſi our f eace, we offigned jou the aforeſaid A. B. and C. and 
two of Dονν cur juſtices, &c. (until) to hear and determine ac- 
cording to the law and cuſtom of our realm, and afterwards 
aſſeciated H. to at with you the aſorcſaid A. B. ani C. and 
two of you, in the premiſſes : we command you, if you all cannot 
be conveniently preſent to aft in the premiſſes, then that three, 
or two of you, who ſhall happen to be preſent, proceed to af? in 
the prem'fſ,s according ta the law, &c. Witneſs, &c. 
D And if the king make A. B. and C. commiſſioners of 
over and ter miner, and afterwards by another writ aſſociate 
unto them J. of H. who is admitted, Cc. and afterwards 
J. of H. die; the king may make a new affaciation of 
othet perſons to the ſirſt juſtices; ſo that aſſociation ſhall 
be made and granted aſter aſſociation; and he may make 
aſſociation of two or three perſons unto the firſt com- 
miſioners, or to thoſe of them who are living, to conti- 
nue 
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nue the proceedings, and to proceed to hear and deter- 
mine the whole matter, and that they do admit thoſe he 
dotir affociate, or two or any of them to proceed upon 
the whole matter; and ſuch writ is in the Regiſter; and 


by that it appeareth, that by the death of any of the com- 


miſſioners, the matter ſhall not be diſcontinued ; and the 
writ of affociatior ſhall be patent, and the writ directed 
to the juſfices of ozer and terminer to admit the others in 
their ſociety ſhall be cloſe. 

And- if a treſpaſs be done unto one in the confines of E 
two counties, then the party may ſue a commiſſion of oer 
and terminer directed to certain perſons, to hear and de- 
termine the matter; and the form ſhall be ſuch : 

The king to his beloved, &c. Wie have received information 
frem the grievous complaint of D. that G. with force and arms 
tos and carried away the goods and chattels of bim the ſaid D. 
to the value of one bund, ed pounds, ſcund at M. R. and N. 
which are in the confines of the counties of Norfolk and Suffolk, 
&c. (until) our juſtices to inquire by the 'cath of Lon:ft and 
lawful men of the counties aforeſail, by whom, &c. For we 
have commanded our jheriffs of the counties aforeſaid, that at 
certain days and places in the confines of the counties aforeſaid, 
which, &c. they cauſe to come before you in the confines of the 
fame counties, ſe many and ſuch honeſt and law'ul men, &c. 

And the writs directed unto the ſheriffs of thoſe two 
counties ſha!] be cloſe. 

And a commiſſion of eyer and terminer was granted A 
upon a reſcous made upon the king's bailiff, where he 


diſtrained for debts or amercements to the king, and reſ- 


cous was made upon him. 

And the king may grant certain commiſſions de ojer & B 
terminer of divers treſpaſſes done by any perfon at the 
ſuggeſtion of divers perſons, without nominating any in 
the commiſſion, and then the form of the commiſhon be- 
ginneth'in this manner: 

The king to his beloved, &c. From the clamorans complaints 
of divers men of the county of N. often coming to our hearing, 
that the biſbop of Wincheſter, c. many and divers oppreſ- 
fions, &c. And he ſhall have the like writ unto the ſhe- 
riff to return the panel. ' 
| And 
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And if a man have goods and merchandiſe in any ſhip 


upon the ſeas, which ſhip is broken by tempeſt, and the 


goods are Caſt upon the land, but are not wreck, becauſe 
certain perſons came alive to the land, and the merchan- 
diſes, or goods, are taken by malefactors unknown, Qs. 
the party may have a commiſſion of yer and terminer, di- 
reed unto certain perſons, to inquire of thoſe who did 
the treſpaſs, and to hear and determine the ſame, and to 
make reſtitution unto the party, and a writ unto the ſhe- 
riff to return probes & legales homines, &c. before the ſaid 
juſtices, c. | 


D Anda man may have commiſſion. of oyer and terminer to 


inquire of extortions, oppreſſions, and other miſdemeanors 


of under-ſheriffs, eſcheators, bailiffs, clerks of the market, 
and all other officers, upon the complaint and ſuit of any 
one that will ſue, and a writ unto the ſheriff to return a 
jury before the ſaid juſtices. 


E And alſo the king may direct his writ unto the ſheriff, 


or unto mayors or bailiffs, io do as much as in them lieth 
and appertaineth to them, to remove ſuch perſons from 
their office, againſt whom it is ſuppoſed that any one will 
complain ; or that he doth not put ſuch or ſuch into any 
office, until inquiry be made of their carriage and beha- 
viour, &c, 

And if a man ſueth a commiſſion of oyer and terminer 


againſt divers perſons for taking his goods and chattels, 


which they afterwards waſte, ſpend, or eloin ; then the 
party who ſued out the commiſſion ſhall have a writ unto 


the ſheriff, reciting the matter, commanding him to ſtay 
the goods, and to put them into ſafe cuſtody, until it be 


otherwiſe provided and adjudged by the juſtices of oyer and 
terminer, or by other juſtices to be after aſſigned. And 
upon that commiſſion of oyer and terminer, if it be found 
for the plaintiff, the juſtices may make reſtitution of the 
goods to the party or give him damages for them; and 


therefore it varieth from the action of treſpaſs ſued before 


the juſtices of the king's bench, or the common 
pleas. 


G And if, during the vacancy of a biſhoprick, any 


perſon hunt in the parks and chaſes of the biſhop, the king 


may 
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may ſend his commiſſion of oyer and terminer to certain 
perſons, to enquire, hear and determine thereof ; and the 
writ ſhall be ſuch : 

The king to his beloved, & e. Know ye, that we have aſſign- 
ed you and two of you our juſtices to enquire, &c. of the county, 
&c, by whom, &c. cohat *malefaftors and diſturbers of our 
peace, with force and arms breke the parks of S. H. and A. in 
the county aforeſaid, after th'y came to, our hands, by reaſen of 
the preſent vacation of the biſhoprick of Chicheſter, and in 

dem, without our licence and will, chaſed and tock and carried 
tay the wild animals, and other wrongs to us there did, to 
the leſt and contempt of us, and againſ? our peace, and of the 
i-uth of the treſpaſs aforeſaid more fully, and thoſe treſpaſſes to 
hear and determine according to the law, &c. And therefore 
we command you, that at certain days, &c. you male that in- 
guiſſtion, and the treſpaſs, &c. determine in fo'm aforeſaid, 
2 For tue have commanded, &c. and inquired, &c, 

Witneſs, &c. 

And if in the time of the vacancy of the archbiſhop. H 
rick, any perfon hunt in the parks, or cut down the woods, 
or fiſh in the piſcaries of the biſhoprick, Cc. when the 
archbiſhop is created, the king may ſend and grant a com- 
miſſion of czer and terminer, to inquire and determine the 
treſpaſs in the time of the vacancy ; and the form of the 
commiſnion ſhall be, 

The king to his belnved, &. Ile have received 3 
tion ſrom the gricvous complaint of the vencrable father W. 
archbiſhop of Vork, that certain malefaftors, &c. the parks, 
&c. (and recite in the commiſſion all the treſpaſs eſpeci— 
ally) and ether wrongs, &c. in maniſeſt contempt of us, to the 
prejudice of the arehbiſbæprict aforeſaid, and the great damage 
of the ſaid archbiſhop, and againſt our peace; and becauſe the 
contempt and treſpaſſes, &c. unpunifhed, &c. we have aſſig ned 
you, &c. to hear the contempt and treſpaſs, as well at the ſuit 
of uz, as of the afere/aid archbiſhop," &c. to deter mine according 
to the law, & o. And therefor e we command you, &c. | 

But it is proper to fee how it ſtood with the; ſtatute of 
Atarlbridge, cap. 28. that the biſhop ſhould have an ac- 
tion and puniſh a treſpaſs done in the vacancy of the 
biſhoprick : but it ſeemeth it ſhall be ſo by theſe words in 

| the 
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the ſtatute, Quod ſi rapine alique factæ ſunt abbatibus vel 
aliis prælatis eccleſiaflicis., And in the end of the ſtatute 
are theſe words, Si autem in terris et tenementis hujuſmodi 
religioſorum de quibus eorum prælati obiere ſeiſiti ut de jure ec- 
cliſiæ ſue aligui ſe intrudant tempore vacationis, &e. And it 
ſeemeth theſe words huju/medi religieſorum, ſhall extend to 
biſhops : as much as to ſay, the biſhop ſhall! puniſh a tre(- 
paſs done in time of vacation of the biſhoprick, in cutting 
down trees, Sc. for of right the king cannot cut ſuch 
trees; but for hunting in the parks, or fiſhing in the piſ- 


caries, it ſeemeth the king ought to have the action for 


the treſpaſs done in the time of the vacancy ; but if they 
deſtroy a!l the fiſh within the fiſh- pools, or all-the deer in 
the parks in the time of the vacancy, it ſeemeth reaſon- 
able, that by the ſtatute of Marlebridge, the ſucceſſor 
ſhould have an action for ſuch treſpaſs: guære of this 
matter. 

A And it is intended, That the king of right ought to 
keep and defend his kingdom as well againſt the ſea, as 
againſt enemies, that it be not drowned or waſted, and to 


provide remedy for the ſame : and alſo to provide that his 


ſubjects paſs by all ways through the kingdom with ſafe- 
ty; and therefore if the ſea walls be broken, or the ſewers 
or gutters not ſcowred, ſo as the freſh waters cannot have 
their courſes, the king ought to grant a commiſſion to 
enquire thereof, and to hear and determine the defaults; 
and the form of the commiſſion is ſuch: ; 

The king to his beloved A. B. and C. &c. TV hereas the 
walls, ditches, gutters, ſewers, bridges, cauſweys, gulfs, and 
trenches in the parts of Holland bettween the croſs of W. and 
the bridge of E. are in many places in the parts aforeſaid, ſo 
thrown down and broken by the violence of the ſea, and the re- 
flux and inundatin of freſh waters, that very many and ineſli- 
made damages for want of reparation of the ſame walis, ditches, 
gutiers, ſervers, bridges, cauſweys, and guifs, and by obtrutiion 
of the ii enches aforeſaid, have happened there in times paſt, and 
greater are ſea ed to happen in proceſs of time, unleſs a ſpeedy 
remedy be thereupon in due time applied: we, becauſe we are 
bound by cn of our royal dignity, to provide for the ſafety of 
our 1ea:m on every fide, willing to apply a fit and ſpeedy remedy 

in 
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in this behalf, have aſſigned you to ſuperviſe the walls, ditches, 
gutters, ſewers, bridges, caufweys, gulfs, and trenches aforeſaid, 
and to inquire as well by the oath of knights, as of other hone/t 
and lawfui men of the parts aforeſaid, as well within liberties 
es without, by whom, &c. may be better known, by whoſe de- 
fault fuch damages have there happened, and what lands and 
tenements they hold, or common of paſlure, or fiſheries in thoſe 
parts, or what defence, benefit and ſafety they have, or after 
any fort ſoever may have by the walls, ditches, gutters, ſewers, 
bridges, cauſweys, gulſi afore/aid, and alſo the damages they ſuſ- 
tain or may ſuſtain by the trenches afirefaid ; and all theſe per- 
fons, according to the quantity of their lands and tenements, 
either by the number of acres, or by plaughlands according to the 
proportions of their tenures, or by the quantity of their common 
of paſture or fiſheries there, to diſtrain, and by amercements, 
and in other manner as you ſhall ſee better to be done, to puniſh 
them, together with the bailiffs of liberties and others of thoſe 
farts, to repair ſuch walls, ditches, gutters, ſewers, bridges, 
caufweys, and gulfs in the places neceſſary, and as often as, and 
when need ſhall be, to make of new, and the trenches aforqaid, 
in places neceſſary, to flop up, ſo that any tenants of ſuch land; 
or tenements, or having common of paſture, or fiſhery, rich or 
poor, or of whatſoever high condition, ſlate, or dignity they ſhall 
be, who may have any ſort of defence whatſoever by the afare- 
ſaid walls, ditches, gutters, ſewers, bridges, cauſweys and gulfs, 
or alſo ſuſ/ain or may ſuſtain damage by the ſaid trenches afore- 
ſaid, whether they be within liberties or without, be not ſpared 
in this behalf : and therefore we command you, that at certain 
days and places which you, &c. ſhall appoint for this purpoſe, 
you ſuperviſe the aforeſaid walls, ditches, gutters, ſewers, 
tridger, cauſweys, gulfs and trenches, and do and fulfill all and 
fingular the premiſſes in form aforeſaid, and that you cauſe 
firm'y ts be obſerved all things which ſhall happen to be ordained 
and done by you in this behalf, as well within liberties as with- 
out. For we have commanded our ſheriff of Lincolnſhire that 
he cauſe to come, &c. ſo many and ſuch, as well knights as 
ether haneft, &c. as well within liberties as without, by whom 
the truth of the matter may be better known, &c. 
And upon this commiſſion, a writ ſhall iſſue to the 


ſheriff, rehearſing the whole matter in the commiſſion, 
| com- 
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commanding him to return a jury, Wc. as appeareth by 

the commiſſion, And if the juſtices ſhall fit by virtue of 

that commiſſion, and take divers preſentments and indict- 

ments, and award proceſs upon them returnable at a cer- 

tain day, and afterwards all the juſtices or ſome of them 

die, the king may grant a new commiſſion to the juſtices 

which are living only, or unto others, rehearſing the death 

of him who is dead, or of thoſe who are dead ; command- 

ing them to continue the proceedings begun, and to pro- 

ceed upon that proceſs, and to hear and determine all 

tioſe defaults and offences in the ſaid commiſſion, the 

king reciting, that he hath ſent unto the executors of 

thoſe who died, to ſend all the rolls, records, and proceſs 

before the new commiſſioners. And upon that com- 

miſſion, the king (hall ſend a writ unto the executors of 

the juſtices who are dead, to ſend the rolls, records and 

proceſs as aforeſaid, forthwith under their ſeals ; and an- 

other writ unto the ſheriff to make a panel, and to return 

the ſame before the new commiſſioners, and upon that 
commiſſion the juſtices ſhall make a precept unto the 

ſheriff, that at a certain day and place he return before 

them the panel according to their commiſſion, and that he C x14 
be there before at the ſame day with the precept. And 
this new commiſſion ſhall de made as well to continue the 
| fuits and proceſs betwixt party and party, ſued before the 
juſtices of -oyer and terminer, as well as the indictments 
and preſentments made and found for the king. And the 
king may put into the commiſſion a command unto the 
laid commiſſioners, to receive the records and the rolls, 
| and proceſs of the ſaid executors. But ſee the ſtatutes of „ c. 14 
ſewers, and eſpecially the ſtatute of King Henry the Eighth 12. 

for that matter, 

(a) And if an Engliſh merchant-be robbed, and his 
goods be taken ſrom him beyond the ſeas by merchants 


15 - 


— _— —i 


(a) See a commiſſion for piracy on miſſion at common Jaw, 4 ca tis a 
the tat. of 28 17. 8. cap. 15. to de Francis poft F jferentiam. Rot. Par. 
named by the admiral or lord keeper, 26 Ed. 1. ts. 24. dorſo. 

Dyer 212. and lee che lite com- 


3 ſtrangers, 
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ſtrangers, and the Englih merchant ſue beyond ſea to have 
Juſtice and reſtitution made thereof, and cannot obtain ir, 
and this matter be teſtified unto the king in his chancery 
by divers credible perſons ; now upon this teſtimony, if 
the merch..nts ſtrangers come into any place within the 
realm of England with their goods; then the Engliſh mer. 
chant ſhall have a writ out of the chancery, directed unto 
the mayor or bailiffs, where ſuch merchants ſtrangers arc 
with their goods, to arreſt them and their goods, and to 
keep them under arreſt, until they have ſatisfied the party 
his damages, which he hath ſuſtained by reaſon of their 
miſduing. And may have divers writs, directed unto 
divers ports or towns, unto the mayor or bailiffs thereof, 
to arreſt ſuch merchants and their goods ; and to detain 
them, until they have ſatisfied the Engliſh merchant for the 
treſpaſs which they have done unto him beyond the ſeas, 


But it ſeemeth the Engliſß merchant ſhail not have ſuch 
writ, for any debt due to him from a merchant ſtranger, 
upon a contract made beyond the ſeas, if the merchant do 
come into England, or his goods; guare tamen thereof, 


And the king ſhall recite in his writ, which is directed 
unto the mayor or bailiffs, &c. that he hath ſent the like 
writ unto the mayor or bailiffs of ſuch a town, and an- 
other writ unto the mayor or bailiffs of the other town, 
in the like manner; and this writ ſhall be ſued to attach 
all thoſe who did the treſpaſs, and their goods unto the 
value of the treſpaſs, which he ſuppoſeth be was enda- 
maged. | 

And if certain perſons ought to account unto a corpo- 
ration, as if.the king grant, to the honeſt men of the town 
of NM. a certain ſum, out of things which come to the ſame 
town to be ſold, and there are collectors to gather the 
ſame, who do ſo; the king may grant a commiſſion to 
certain perſons, to enquire what perſons have received 
ſuch ſums, and to hear and determine the matter, and to 
hear their accounts thereupon, and do in that calc as au- 
ditors would do; and he ſhall ſend a writ unto the ſheriff 
to. return a jury before the ſame juſtices at the day, &. 
which they appoint, &c. to enquire thereof, and the com- | 
miſſion is in the end of the writ ex parte 1talis, and betore 


the writs of debt, in the Regiſter, 
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Conſpiracy 


againſt wo, one 


dieth pindent the writ z per curitm, the writ ſhall not abate; and note by Fin:bdeo 43 Ed. 3. 


32. that one ſhall anſwer if he appear. 


Wiit of (a) conſpiracy lieth where two, three, of 

more perſons of malice and covin conſpire and 
deviſe to indict any (5) perſon falſly, and afterwards. he 
who is ſo indicted is acquitted z now he ſhall have this 
writ of conſpiracy againſt them who ſo indidted him. 
But this writ lieth againſt two perſons at the leaſt who ſo 
conſpire ; for if one perſon of malice and falſe imagina- 
tion labour and cauſe another falſly to be indicted, the 
party who is ſo indicted, ſhall not have a writ of conſpi- 
racy, &c. but an action upon the caſe againſt him who 
ſo cauſed him falſly to be indicted. 


Vide ſtatute 

33 Ed: 1. 

de Conſpirati- 
onibus. 

Vide after E. 

F. G. Conſpi- 
racy Mall be 
againſt one, & 

e contre Note; 
if the ation be 
brought againſt 
divers, and all 
but one are ac- 
quit, the action 
faileth. 28 AM, 


12. ſo if all but one are diſcharged by matter in lav 


If two men conſpire to indit another, and be be after- 
wards indicted, and he bring appeal upon the indictment, 
and be nonſuit upon his appeal after declaration or before 
declaration, the party. who was fallly indicted ſhall have 
a writ of conſpiracy, becauſe he is arraigned after the de- 
claration upon the appeal, and is acquitted, and before the 
declaration upon nonſuit he ſhall be arraigned upon the 
indictment, and if he be acquit, he ſhall have a writ of 
conſpiracy, Sc. But if he be falſly indicted, and after 
an appeal is ſued upon that indictment, and he put no an- 


* 
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(2) One may be indided of a con- 


(3) Note ; If he be acquitted by 


matter in law, but not of the fact, 
Sc. as for that he did it /e %. 
dendo; or that he did it by pretext of 
an arieſt for felony, and he reliſted, 
and thereupon he -killed him; in 
this caſe no OR lies, becaule 


no malice. 77. 


ſpiracy at the ſuit of the king, and 
then he ſhall have a villainous judg- 
ment. 24 Ed. 3. 34. 73. 43 Ka. 
3. 33. But at the ſuit of the party 
he ſhall be only taken. 27 A/. 59. 
Judgment on indictment of conlpi- 
racy as in attaint. 4 H. 5. Judg- 
ment 220. See the form of the judg- 
ment, where the party was convict- 
ed, Se. on indictment. 46 4% 11. 
Vor. I. 
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14 — 2 9ſwer un' o the appeal, and afterwards be acquitted by ver- 
per Priſot. 


Note; this caſe dict upon the appeal, he ſhall not have a writ of conſpiracy 
proves that con- in that caſe, becauſe he is acquit upon the appeal, and not 


ſpiracy lieth as ONS 3 
well upon »ppeal upon the indictment, Sc. But upon nonſuit in the ap- 


8 peal a conſpiracy doth lie for the. cauſe before men- 
ed upon the ap- t ioncd. 
peal, Stamſo 
172. that is, 


indicted at che ſuit of the king. 19 Ed. Fits. Confpir. 12. 5 E. 3. ibid. 22. 


3 3. Con- (a) And if two conſpire to cauſe a man to ſue an ap- 
piracy 22, p . , 
23 Ed. 3. Con. P*eal againſt another of felony or murder, without any in- 
* dictment taken or found thereof, and after the detendant 
not be enquired is acquitted by verdict, he ſhall not have a writ of conſpi- 
eee 5 racy againſt thoſe who conſpire to appeal him, becauſe 
ous by enqueſt. that by the ſtatute of V. 2. c. 12. Quia multi per ma- 
b 23. litiam, it ſhall be enquired of abettors, if he be not indiQed 
Ku tiel record 


thereof; and if they be found, he ſhall have a ſcire facias 
againſt them, out of the fame court where he is acquitted, 
to render him his damages: and for that reaſon he ſhall 
not have the writ of conſpiracy. And ſo if he be (“) 
nonſuited in any ſuch appeal, where there is not any in- 
didment, the defendant ſhall have a writ of conſpiracy 
after the nonſuit or after the 2cquittal : but the form of 
the writ of conſpiracy where he is acquit by verdict, doth 
vary in words in the end from the writ of conſpiracy 
which is founded upon the plaintiff's nonſuit in appeal; 
for one writ founded upon the verdict is, U-t:! according to 
the law, &c. he was acquitted ; and the other writ of con- 
ſpiracy founded upon the plaintiff's nonſuit is, Until the 
ſame complainant by conſideration of our court ceparted quitied 
thereof. The form of which writ follows: 


1s a good reply 
ba conſpuacy., 
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(a) Nor ſhal! one have conſpi- 
racy, if he be indicted or appealed, 
and arraigned and acquitted on the 
app-ai, 33 H. 6. 2. yet note; a 


monk was appealed of robbery and 


cquitted; he and his abbot hall 


have a writ of conſpiracy, though he 


was acquitted by verdict, &c. 24 KEA. 
3. 73. Ratio, for that the abbot, 


though not party, ſhall have a #2 


factas, tor tne default of the pariy on 


the original, | 

(5) See 13 Ed. 3. Cunſpiracy 25. 
17 Ed. 2. ibid. 26. Ratio, becaule the 
writ is given on a nonſuit in appeal, 
and for that there is an enquiry of the 
abettors. 


The 
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W, king to the ſheriff, &c. If A. ſhall make. you ſecurt, 

&c. then put, &c. B. and C. that they be before us, &c. to 23 AT. 77. 
ſhew (c) tobereſore having before conſpired together at N. they 
falſly and malicionfly procured the aforeſaid A. to be indicted of 
flealing, taking and leading away a certain beaſt at N. and him 

to be taken upon that accaſion and to be detained in our priſon of 
Warwick, until in our court before cur belbved and faithful R. 
and S. our juſtices aſſigned to deliver our geol of Warwick, 
according to the law and cuſtom of our realm he was acquiited; 

to the great damage of him the ſaid A. and contrary to the 
form of the ordinance in ſuch caſe provided. And have there 
the names of the pledges and this writ, Witneſs, &c. 

The other writ founded ** nonſuit in appeal is 
ſuch: 

The Ling to the Serif, &c. If A. Pall make you ſecure; 

&c. then put, &c. B. and C. that they be befere us, &c. 
to ſhew wherefore having before had conſpiracy between them at 
N. they falfly and maliciciſiy procured the aforeſaid A. to bt 
appealed of the death of D. lately flain at E. and him the ſaid 
A. to be taken upon that occaſirn and to be detained in our pri- 
ſon of L. until in our court before us the ſame A. &c. by the 
conſider ation of our court departed. quitted thereof, &c. 

A And if a man caule one as principal to be appealed of - 
felony or murder, and another as acceſlary to him, and 
afterwards be nonſuit in his appeal, the acceſſaty ſhall 
have a writ of conſpiracy as well as the principal. 

And if the principal, and one who is acceſſary, be in- 336i. & x 
dicted of felony, and be taken and arreſted, and the prin- 34 K. 6. 9. 
cipal be indicted and acquitted, by that the acceſſary is 1 has 
diſcharged, and the acceſſary thereupon ſhall have a writ | fore be be at- 
of conſpiracy againſt thoſe who conſpired to indi him, w_— 
and the writ in the end ſhall ſay, Puouſque idem (the prin= ES 
cipal) ſecund lig, c. acquieiat 9 t, & idem (che ac- 
ceſſary) guietus receſſit. 

B (a) And a man ſhall have a wtit of conſpiracy upon an 


r 


_— _— 


(e) Conſpiraverunt, © confdera= (a) See 27 H. 8. 2. 12 Eg. 4. 
wernnt. 19 R. 2. Brief 920. 17. 7 H. 4. 1. 21 Eg. 3. 47. 21 
Ed. 4. 1. 8 H. 4. 


Ce 2 indict- 
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indiament before any mayor, bailiff of any city or bo- 
rough, who have gaol- delivery within the city or borough, 
if he be acquitted before them, Cc. for that acquittal diſ- 
chargeth him of the felony. But a writ of (5) conſpiracy 


If jurors be ſworn to enquire, Wc, and afterwards one 
of them be diſcharged by the juſtices, he ſhall not be pu- 
niſhed for what he did when he was ſworn : but if he con- 
ſpire after, he may be charged for the fame in a writ of 


And he who cometh into court, and diſcovereth felo- 
nies, and is ſworn to give evidence to the jury, is not 


In a conſpiracy againſt two, one pleaded to the wit, 
and the other (e) matter in law, which is adjudged for him, 
and the plea unto the writ found by verdict againſt him 
the plaintiff ſhall have judgment againſt 
: but it both had pleaded not 
guilty, and (/) one had been found guilty, and the other 


not, there the plaintiff ſhould not recover, for then he did 


#gajaft two, one 
is attaint, the 

o het makes de- 
fault, judgment 
ſhall be . 
bim, 24 Ed. 


But it may be 
that they did conſpire in the caſe aforeſaid, although the 


matter in law be adjudged for the defendant. And if the 
principal die before any verdi& given upon the acquittal, 
or have a pardon and plead it, then the acceſſary ſhall not 
have a writ of conſpiracy, becauſe he is diſcharged by the 


20 H. 6 5. 
: doth not lie againſt the indictors, &c. 
H. 4- 31» 
H. 4. 6 | 
1 Ed. 3. 10. 
7 Ed. 3. 17. 
7 H. 8. 2 
20 H. 6. 5 
46 U. 6. Ly conſpiracy. (c) 
& 19. 
14 H. 6. Con- 
tpiracy t. 
chargeable in conſpiracy. (d) 
who pleads it; 
tim who pleaded to the writ 
not conſpire as is ſuppoſed by the writ. 
Conſoiracy 


34- bet quare by Stamford 174. for 27 Ed. 3. it is holden, that one ſhall not anſwer without the 
othe 


4. 


„„ — 


() 2uere, If the jurors in ſuch 
caſe ſha!l be puniſhed, if they con- 
ſpire before the indictment. 


3. 16. 


not. 


ult. 


12 Ed, 4. 67. that they ſuall 
27 A. 12. 

2uere, It the jurors procure them- 
ſelves to be impauelled. 9 H. 4. fc. 


(s} wee'2y) ff 2. 27 H. 8. 2. 
„„ | 

(e) See 14 H. 6. 15. accorcurt, 
for ie may be a conſpiracy. 

J) See accordant 33 H. 6. 1. 
8 E4. . 
12. 11 H. 4. 2. but if one be fouud 


47 Ed. 


(e) See 20 H. 6. 31. Stan. 73. 
20 H. 6. 34. N. B. 57. contra, 


the other. 22 


guilty, and the other makes default, 
24 Ed. 3. 73. or be dead, 18 Ed. 4. 
1, there he ſhall have judgment againit 
the one, though he had releaſed 10 
R. 2. Brief 888. 


death 
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death of the principal, or by the pardon to the princi- 

al. | | 
b If a man be falſly indicted of felony, and afterwards by 
act of parliament a general pardon is granted of all felo- 
nies, the party now (a) ſhall not have a writ of conſpi- 
racy, although he will plead unto the indictment and is ac- 
quitted, and will not plead the aft, &c. becauſe his life 
was not in danger, and the felony was diſcharged by the 
act, 

The juſtices of gaol-delivery arraign a priſoner for mur- 
der within the year, where an appeal is depending againſt 
the ſame priſoner, for the ſame murder, which they know, 
() and yet they proceed and acquit him, he ſhall have 
a conſpiracy, although he was not acquitted nor diſ- 
charged of the appeal: ſee the ſtatute of An. 3 H. 7. 
cap. 1. And before that ſtatu'e it was holden, 21 P.,6. 
by Paſton and Newton, that he ſhould have a conſpiracy ; 
for they ſaid he ſhould have been hanged if he had been 
found guilty upon the arraignment on the indictment. 
And ſo the ſtatute de conſpirator ibus, temp. Ed. 1. which 
ſtatute doth not determine in what caſes a conſpiracy ſhall 
lie. But by the ſtatute of 4 Ed. 3. cap. 10. it is pro- 
vided that the juſtices of ni prius and of aſſiſe, ſhall have 
power to hear and determine conſpiracies, confederacies 
and champerties, and ſuch as they cannot determine 
upon the niſi prizs for ſhortneſs of time to adjourn into 
their reſpectiye courts that they may be there deter- 
mined, , 5 

And if a man be indicted or appezled of tres ſon or fe- 
lony, or a treſpaſs done in a foreign country, c. if he be 
acquit thereof, he ſhall have a conſpiracy againſt him who 
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21 H. 5 227, 
29. 17 ATT. I, 
Br. Appeal 58. 
R*Ral niſi prius 
5 a d note that 
before that fla- 
tute, they can- 
not arraign them 
at the king s 
ſuit 


(a) See accordingly by Mariham, 
if the inditmeat was abateable. 19 
H. 6. 29. 9 Eq. 4. 12. 21 fl. 6: 
2 


(5) It ſeems ſufkcient if the writ 
be delivered to the ſheriff, who opens 
it and reads it to the juſtices; but if 
they have no notice, it is clearly no 
plea: and ſee there, if the fon of one 


Cc 3 


outlawed, or his wife brings an ap- 
peal of the death of his father, and 
the party is acquitted, he ſhall be 
after arraigned at the king's ſur; 
otherwiſe by Newton, if the younger 
ſon brings an appeal. But in both 
caſes he ſha!l be again arrazgned at 
the party's ſuit. 21 H. 6. 23, 59. 


pro- 
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4 Co. 18. 
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bim to be indiQed or appealed, and ſhall recover 
treble damages by the writ upon the ſtatute of 8 H. 6. 
c. 10. 

And if a man be indicted of felony or treaſon, where 
there is not any ſuch place within the county, he ſhall 
bave conſpiracy, and recover his damages agaioſt the 
abettors and procurers or conſpirators, by the ſtatute of 


18 H. 6. cap. 12. 
And the form of the writ for the acceſſary in a writ of 


conſpiracy is, 

Wherefore having before conſpi res together, &c. they falſy 
and malicioufly procured the aforeſaid A. to be indifted becauſe 
he bad abetted and precured D. who was the wife of E. F. 
and G. to br appealed of the death of E. her late huſband, 
before J. and his campanions lately our juſtices to hear and de- 
termine that appeal, and him to be taken and impriſaned upon 
that occaſion, and to be detained in our priſan of Lincoln, 
until he was acquitted thereof bgfore cur aforeſaid juſtices ac- 
cording to the low and cuſlem of our realm, &c. 

And there are divers other writs of conſpiracy grounded 
upon diſceit, and treſpaſs done unto the party, which are 
properly actions of treſpaſs upon the caſe; as if two men 
conſpire to indi another man becauſe he did not arreſt a 
felon, who paſſed by the town of N. and becauſe they 
cauſed him to be indicted and amerced in the leet of R. 


and F. and took and impriſoned him ſor that amercement 


until he were acquitted in the ſaid leet. 

And if men fay and affirm unto A. that he hath right B 
unto ſuch land, and procure and cauſe him to ſue an ac- 
tion for the ſame againſt B. who is tenant of that land, 


c. by which he is of neceſſity compelled to ſell other 


lands or tenements for the defence of his land, Sc. now 
he ſhall have an aQion (a) againſt thoſe who procure or 
conſpire to cauſe A. to bring his action, &c. | 

And if two men procure or cauſe one to be indicted 
for hunting in another's park, for which he is taken, im- 


K 


9 


— 


(a) See contra 38 Ed. 3.3. And that he ought to path in his wric who 
ſued the action. 


priſoned, 


1 Miri. of Conſpuracy. F 


prifoned, and put to charges, until he bath acquitted him 
of the treſpaſs, he ſhall have a conſpiracy againſt them 
b). | 

D 3 conſpiracy ſhall be maintainable againſt thoſe who 
conſpire to forge falſe deeds which are given in evidence, 
by which any perſon's land is loft. 

E Conſpiracy ſhall be maintainable againſt thoſe who con- 
ſpire to bring an aſſiſe in the name of the plaintiff againſt 
a defendant, and to make one attorney for the plaintiff, 
in which aſſiſe the plaintiff was found villain, Sc. now 
he may bring this writ of conſpiracy. 

F And conſpiracy ſhall be maintainable againſt thoſe who 
conſpire to indi one of treſpaſs, Sc. whereof he is ac- 
quitted, &c. | 

G And conſpiracy ſhall be maintained, where the defen- 
dant makes one preſent in the name of the plaintiff unto 
an advowſon, and upon that preſent unto the biſhop, 
who is admitted and inftituted, Cc. 

H If one conſpire to cauſe a falſe office to be found of my 
land, which is found by his procurement, Sc. I ſhall 
have a writ of conſpiracy. 

I In a confpiracy againſt two, one juſtifies becauſe he was 
then juſtice by commiſſton, when the plaintiff was indicted 
before him, &c. and for any conſpiracy before, he pleads 
not guilty. 

K And a writ of conſpiracy for indicting of felony doth 
not lie but againſt two perſons at the leaſt; but a writ cf 
conſpiracy for indidting one of treſpaſs or other falſity 
made, as in the caſes aforeſaid, lieth againſt one perſon 
only, 


L And a man ſhall not have a writ of conſpiracy for in- 


dicting him of felony, againſt huſband and wife, becauſe 
they are but one perſon; but againlt huſband and wife 
and a third perſon it well lieth. Stan. 174. 

But if the writ of conſpiracy be brought againſt two, 
then it ſhall be ſaid properly a writ of conſpiracy, But 
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45 Ed. 3. 20. 
39 Ed. 2. 13. 
Fitz. Conſpi- 


razy 9. 
42 Ed. 3. 14. 


3 Aſſ. 13. 
11 Hi. 7. 25. 


40 Ed. 3. 19. 


47 Ed. 3. 76. 
Bur the «ffice 
« vght to be ſuffi- 


cieut. 


8 H. 4. 6. 
11 H. 7. 26. 
4 75 ſapra 114. 


lIatia I. 


38 Ed. 3- 3» 


„ 


(5) 7 HH. 4 31. 3 46. 11 &. 7. 26. 
C 4 


if 


116 


9 H. 6. 30. 
* 6. 49- 
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if it be brought againſt one perſon only, then it is but an 
action upon the caſe upon the falſity and deceit done, be- 
cauſe one perſon cannot conſpire. with himſelf. 

And the writ of conſpiracy may ſuppoſe the conſpiracy 
to be in two ſeveral places, and ſhall be good; and the 
writ ought to be brought in the county where the con- 
ſpiracy is made, and not where the indictment was, or 
where the deed was done, &c. 

There is alſo another writ of conſpiracy which is given 
upon the ſtatute called Articuli ſuper Chartas, 28 Ed. 1. 
cap. 10. which writ ſha!l be directed unto the juſtices of 
aſſiſe to enquire of the conſpiracy ; and the writ ſhall be 
ſuch : 

The king to his beloved and faithful W. of s. and his com- 
panions, &c. aſſig ned, greeting : Whereas among «ther arti- 
cles which Lord Edward formerly king of England eur grand- 


father granted for the amendment of the eftate of his people, 


it is ordained, that of conſpirators, falſe informers, and evil 
procurers of dozens, ingqueſts, aſſiſes, and juries, the juſtices of 
the one bench, and the other, and juſtices aſſigned to take aſſiſes 
when they come into the country ta do their office, ſhall upon 
every plaint made unto them award ingueſis thereupon without 
writ, and ſhall do right unte the plaintiff without delay, as in 
the articles aforeſaid is more fully contained: Ie, willing 
that the ſaid articles be in all things inviolably obſerved, com- 
mand you that, having locked into the ordinance aforeſaid, you 


further do, at the proſecution of all and ſingular perſons com- 


plaining before you, that, which according to the form of the 
ordinance aforeſaid ſhall be fit to be dine. Witneſs, &c. 

And upon that he ſhall have an alias and a pluries, and 
attackment againſt the mayor or ſheriff, &c. if they do 
not according to the writ ſent unto them, or return the 
cauſe why they cannot do the ſame ; and it ſeemeth rea- 
ſonable that the party in priſon ſhould have an action upon 
that Ratute againſt the recognizor, if he find him not 
bread and water in priſon, Cc. according to the ſta- 
pure. 


M 


N 


(a) Writ of Account. © 


A 


Writ of (b) account lieth divers ways; for if a man 0 H.& Ace 
make one his bailiff of his manor, c. he ſhall unt 8. 


have a writ of account againſt him as bailiff. 


And if a man make one his receiver, to receive his 


6 R. 2. B:lk. 


rents or debts, Ac. he ſhalt have a yrit of account againſt Account 47. 


him as receiver. 


14 Hf. 4. 30. 


And if a man make one his bailiff, c. and alſo his 
receiver, then he ſhall have an account againſt him as 


bailiff, and alſo as receiver. 


(e) A man ſhal! have a writ of account againſt one as 
bailiff or receiver, where he was not his bailiff or receiver; 


(a) Nete; No damages ſhal! be i 
account, becauſe all ſhall be caſt, con- 
ſidered by'the auditors as arrearages. 
7 H 6. 36. per Martyn. 2 K. 2. 
Account 45. | 

(5) Note; The writ and count @ 
tempore quo fit Ballivut manerii de 8. 
ff habuit adminiftrationem bonurum, Ic. 
if it be found habuit adminiftira- 
1'on;m bonorum, although he be not 
ball:ous manerii, the plaintiff ſhall re- 
cover, becauſe there is no other writ. 
Kew. 114. So ballivas domas ſhall 
be charged for goods delivered to hin 
as bailitf in account. 2 R. 2, Ac- 
count 46. See an account againſt a 
bailif of woods, and of what things 
he ſhall anſwer, 34 Ed. 3. ibid. 131. 
See 9 Ed. 4. 40. 9 Ed. 3. 37. 

(e) If a man holds certain lands 
of me by the ſervice of being wy 
bailiff of my manor, I {hall have ac- 
count againſt him, though he never 
took the profits, becauſe he 1s my 
bailiff by his tenure; per Fitzh, 
18 H. 8. 5. | : 

If T deliver a tun of wine, or laſt of 
kerrings, fc. to ſel], and the bailiff 


mol 


ſell them; I ſhall not have account 
againſt him for the money as re- 
ceiver, [for he had no allowance of 
colts for his labourJſbur I may have 
account againſt him as bailiff. 43 EA. 
2. 21. 46 Ed. 3. 9. 4 H. 6. 27. 
Ne; A bailiff ſhall have allow- 


ance of caſual things of common 


courſe, paid or done by him with- 
out any command, as for relief; 


but not for other caſual payments, 
if he has not a ſpecial command. 


Dc. 

Note; A bailiff ſhall not have ac- 
count againſt his maſter for a ſur- 
plus on account. 41 Ed. 3. Ar- 
count 33, Qsære. | | 

Note; A receiver of monies is not 
compellable to make adventure, for 
doubt of loſs; and therefore if he 
makes oath, that he did not find 
any thing that he dared to buy for 
doubt of loſs, the plaintiff ſhall be 
thereby bound to receive his princi- 
pal ſum; for if he had loſs, the 
maſter is bound to ſuſtain it. 
3. Account 40. 
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„ ; Writ of” Account. 


29 H. 6. Fitz. for if a man receive (4) money for my uſe, I ſhall have 


Ad unt 6. * N 2 1 
35 11.6. 10. an account againſt him as receiver; or if a man deliver 
en. hn money unto another to deliver over unto me, I ſhall have 
an account againſt him as my receiver. 

(e) And ſo if a man enter into my land to my uſe, and A 
receive the profits thereof, I ſhall have an account againſt 
him as bailiff. 

Vi. 43 Ed. 2. And ſo if relations occupy the land of an infant, which B 

253, Thorpe: the infant hath purchaſed, or hathbypureheſe, the infant 

| ſball have an account againſt them as bailiff of his lands; 1 

and this writ of account may be ſued as well in the 
county as in the common pleas. 

79 E4 3. Fits. If a man have cauſe of action of account againſt one ( 

ee as bailiff or receiver, if he die (a) his executors ſhall have 

writ ot Ac- 


enunt is given to the action: but an account doth not lie againſt (4) the 
— eee executors of a bailiff or receiver, for the receit or occu- 
at the commoa pation of their teſtator. And the writ of account which 
75 ſhall be ſued in the county, is a Jufticies directed unto the 


ſheriff, which is ſuch (e): 


The king te tze ſheriff of Lincolnſhire, greeting :. Me 
command you that you juſtice A, that juſtly and without delay 


— 42 RR 


(4) Yet if one receive to my uſe, tra of an heir. 19 Ed. 3. ibid. 55. 
money ſealed up in a bag, as my ſer- Sce 10 H. 7. 10. Stat. W. 2. c. 23. 
vant, account does not lie ayainſt him. and the executor of an executor, 25 


29 Ed. 3. 20. 
6 H. 4. 8. 2 H. 4. 12. 
1. 41 Ed. 3. 10. 22. 
6 Ed. 3. 12. F. Baily 4. 
(e) Account lies againſt him who 
receives my rent without my appoint- 
ment, 11 H. 4. 65. per Thin. but not 
againſt him who enters into the lands of 
one of full age, oran infant not tenant 
in focage, 13 Ed. z 3. 35. Dar 277. 
but in the king's caſe he ſhall be 
Ehorged as bailiff, if he has no title. 
33 H. 6. 3. per Prifee. 44H. 7. 
(a) And ſo of a ſucceſſor, Sc. 
31 Ed. 3. Account 57, & 124. con- 


13 H. 4. 
33 H. 0. 2. 


20 H. 6. 16. See Ed. 3. 5. and to an adminiſtrator. 


31 Ed. 3. 11. See Co. Lit. 89. 6. 
(6) But if the bailiff's executors do 

account with J. S. of their own 

agreement, J. S. ſhall have debt on 


the arrears or balance of ſuch ac- 


count. See account againſt them 28 
executors, 2 H. 4. 13. Se . 

(e) Account againſt a bailiff, ſhall 
de brought in the county where he 
was bailiff, but againſt a receiver it 
may be in any county. 30 Ed. 3. 
20. See account de tempore quo fuit 
receptrix vel balli va againit a feme, 
19 H. 6. 5. 


be 


aww 


Writ of Account. 
be render to B. (4) bis reaſonable account for the time in which 
be was his bailiff in N. and receiver of the money of him the 


ſaid B. as he can reaſonably ſhew that he ought to vender to 


him, that we may hear no more clamour thereupon for want of 


Juftice. Wimeſs, &c. 
And for executors the writ is, 


That he render to B. and C. executors of the teſtament of 


D. his reaſonable account for the time in which he was the 
bailff of him the ſaid D. in N. and receiver of the money of 
bim the ſaid detFiſed, as he ſhall reaſonably ſhew, &c. 

If two merchants occupy their goods and merchandizes 
in common unto their common profit, one of them ſhall 
have an action of account againſt the other in the county, 
or in the common pleas ; and the writ in the county ſhall 
be, 

The king to the ber if, Kc. Ve command you that you 
juſtice A. merchant that juſtly, &c, he render to B. merchant 
a reaſonable account (e) for the time in which he was receiver 
of the money of him the ſaid B. from whatever cauſe and con- 
tract coming to the common profit of them the ſaid A. and B. 
as by the law of merchants he may reaſonably ſhew that he 
ought to render to him, &c, 

And this clauſe ex guacung' couſa & contrafiu, ought 

to be put in every ſuch writ, whether it be ſued in the 
common pleas or in the county. 
* And the executor of one merchant ſhall have ſuch writ 
againſt the other merchant, but not againſt his executor, 
and the form of the writ in the common pleas is as fol- 
lows : 


3. Account 61, 


Two purchyſe a 
manor tor life, 


and one taketh 


upon him to be 
bailiff to tbe ” 
other, no account 
lieth by 8 Ed. a. 
Account 115. 

& 21 Ed. 3. ibid. 
66. 30 Ed. 1. 
Account 127. 
Note, that in a 
writ which ſup- 
poſeth that de 


te mpore quo fuif - 


receptor denario- 
rum, the defen- 
dant ſhall not 
ſay, that he hath 
accounted trom 
ſuch time to ſuch 
time, but ought 


to ſhew certain 
for wh things he hath accounted, Contra where the writ is, a _— quo fuit ball*. 3 Ed. 


(4) Note; This writ lies but in fore auditors, aligned by him with 


— 


account, and therefore it is a good whom the account 1s. 


plea to ſay, fully accounted with the 
plaintiff himſelf, or before auditors, 
c. for after ſuch account made, the 
action of account is gone; but he 


may have debt on the arrears or ba- 


lance of the account, 7 H. 4. 5 
34 H. 6. 43. but it — to be b 


29 Ed. 3. 40. 

(e) See 30 Ed. 1. 127. accordant. 
10 Ed. 3. 7. 14 Ed. 3: Account 60. 
19 Ed. 2. Brief 839 or 829. Mich. 
14 Fac. 1. Rot. 189. in B. R. See 
14 Ed. 3. 11 F. 
19 Ed. 2. Brief 893. 


The 


4. 79. contr. 
19 Ed. 2. 
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by Writ of Account. 
The king t» the ſheriff, &. C:mmand A. that be rende, 


te B. a reaſonable account for the time in which be was re- 
ceiver of the maney of him the ſaid A. or bailiff of him the 
ſaid A. and unleſs he will do it, and the aforeſaid A. ſhall 
make you ſecure of proſecuting his claim, then ſummon the afore.. 
fail B. that he be before our juſlices at Weſtminſter in fifteen 
days ef Eaſter, Cc. to ſhew wherefore be will not do it : and 
have there the ſummoners and this writ, &c. 
And a prior or abbot or maſter of an hoſpital ſhall have F 


4 Ed. LY pl. 8. 4 8 4 F 6 
24 H. 4. Ac. a writ of account againſt him who was receiver or bailiff 
count 124+ . . . . 
4 Ed 2. 17. in the time of their predeceſſor; and the form of the wiit 
0 5 4p ſhall be ſuch ; | 

Account . Cemmand A. that be render to I. prioreſs of S. a reaſmable 
25 Ed. 3 48 


;n the like actun account for the time, &. bailiff of Alice formerly prioreſs of 
the defendant S. predeceſſor of the aforeſaid I. and receiver of the maney of 


laid that he was 


not receiver of her the faid Alice prior, &c. 


ide predecefſor, 
and admitteu gocd. 20 Ed. 3. Account 78. Account lies againſt an abbot notwithſtanding 
the icccipt was by the predeceiTor, | 


And there is another writ of account thus : C:mmand 
A. that he render to the commonalty of the town of W. his 
reaſonable account for the time, &c. in which he was receiver 
of the money of the ſaid commonaliy in W. And unleſs, &c. 
Anl the ſaid commonaliy, &c. 


And note, that the writ of account ſued in the county, 6 


may at the ſuit cf the plaintiff be removed into the com- 
mon pleas by a one, without any cauſe ſhewed in the writ, 
but fhall not be removed out of the county by the de. 
fendant, without cauſe ſhewed in the pone, &, As if the 
defendant plead a foreign releaſe, then it ſhall be ſaid in 
the pore, becauſe the aforeſaid defendant in pleading in cur 
court in N. in whith the plea dependeth by return of our writ, 
hath produced a certain writing of acquittance under the name 
of him the ſaid A. containing in itſelf that he the aforeſaid A. 
bad reltaſed all aftiens which he had again the aforeſaid B. 
the defendant by reaſon of the account aforeſaid, to him the ſaid 
B. in the county of Lincoln made as it is ſaid, which writing 
the aforeſaid A. hath abſolutely denied; wherefore becauſe that 


flea ought not to be ſurther carried on in the court aforeſaid, 
| let 


| 
| 


1 
* 
—— —  — _ _—_—_ 


Writ of Account. | 117, 


let extcution of this writ be done if the cauſe be true, and 
otherwiſe not. | 

H There is another manner of writ of account founded vi. 4 Ed. 2. 
upon the ſtatute of Marlbridge, cap. 23. And that writ Jr 79%. 
lieth (a) where a man ought to make account as bailiff holden, if he 
or receiver, and hath no lands nor tenements by which he e e, 


it is fullicient; 


may be diſtrained, but is lurking in ſecret places, where bot there he had 
a WM l in the r ght of 
te will not be found, then the plaintiff ſhall have a writ of his wife, but 67. 
2ccount, which is called mn/flravit, upon the ſtatute, and _ en anne 
the writ is of this form : by the curteſy, 


The king ts the ſheriff,, &. The prior of N. hath ſheave 2 
unto us, that whereas A. was his bailiff in K. having the 
care and adminiſiration of all his affairs and goods, the ſame 
A. his account not being paid, ſeeking ſubterfuges, lies bid in 
your bailiwick, nor can be be found and diſtrained to render to 
the ſaid prior his account aforeſaid : and becauſe by the common 
council of our realm it is provided, that if bail'ffi who are 
b:und to render their account to their lords do withdraw them- 
felves, and have not lands or tenements whereby they may be 
diſlrained, they ſhall be attached by their bodies, ſo that the 
ſheriff” in. whoſe bailiwick they be found, ſhall cauſe them to 
come to render their account ; we command you, that if the 
ofareſatd prior ſhall make you ſecure of proſecuting his claim, 
then attach the aforeſaid A. ſo that you may have him before 
our juſtices, &c. ſuch a day, to render to the aforeſaid prior his 
account aforeſaid, as he ſhall reaſonably ſhew that h: ought to 
render to him, &c. And have, &c. 

But this writ is not now in uſe, becauſe that by the 118 J 
ſtatute of Ven. 2. cap. 12. made after the ſtatute of 
Marlbridge, proceſs of outlawry is given in a writ of ac- 
count againſt bailiffs and receivers; but yet he may ſue a 
meafravie at this day, if he will; and the form of the writ * 


of mnflravit directed unto the RR of Londen is 
ſuch : 
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(2) And note, that lands of which cient lands, 4 Ed. 2. Brief 791. in 


e is ſeiſed in right of his wife, are the ſame county, 6 Ed. 
not lands within the ſtatute, on the $826. % 


Folat in iTue, whether he had ſuffi- 
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118 Writ of Account, 
De king to the ſheriff of London, greeting : A. hath 
ſhewed unte us, that whereas B. was receiver of the money of 
him the ſeid A. and his bailiff in N. the ſame B. his account 
not being rendered, ſeeking ſubterfuges, lies bid in your bailiwick, 
&c. z we command you, that if the aforeſaid A. all mate 
you ſecure of proſecuting his claim, then attach the aforeſaid B. | 
fo that you may have him before the mayor of our city of Lon- 
don and yourſelves, at your next huflings in London, to ren- 
der to the aforeſaid A. his account aforeſaid, as, &c. Aud 
have, &c. 
And the receivers 11 bailifs may be put in one writ 
in the monſtravit, thus: receiver of the money of him the ſaid 
A. and his bailiff in N. But if the writ be ſued in the 
common pleas, then the bailiff muſt be put, As his bailiff 
and receiver of the money of him the ſaid A. in N. 
(a) And a writ of account lieth againſt guardian in A 


tee that in ac- 

1 ſocage; but the form of the writ varieth from the form of 
civer, thede- the writ againſt the bailiff, &c. and the form is ſuch: 
fendant ſaid, 


that be was guardian in ſocage, and not bailiff, and good; per 32 Ed, 3. Account 60, 


The king to the ſheriff, &, F A. ſhall make you ſecure, 
&c. then ſummon, &c. B. that he be before our juſtices, &c. 
to ſhew wherefore, whereas it is provided by the common 
council of our realm, that guardians of lands and tenements (b) 
which are holden in ſocage, ſhall give to the heirs of thoſe lands 
and tenements (c), when they ſhall come to full age, their rea- 

ſenable account of the iſſues forth-coming of thoſe lands and te- 
nements, for the time in which they had the wardſbip by reaſon 
of the minority of the heirs aforeſaid, he the ſaid B. refuſeth to 
render to the aforeſaid A. his reaſonable account of the iſſues 
for th-coming of bis lands and tenements in N. which are holden 


13 Ed. 3. 


(a) No catias or exigent lies in ac- 
count againſt a guardian, 17 Ed. 3. 
50. but if the defendant comes in by 
capias, he ſhall be put to anſwer, for 
it is only a miſcontinuance. 29 Ed. 


3- f. 

(56) And therefore it 15 a good iſſue, 
quod non tenentur in ſocagio, 13 Ed. 3. 
Account 77. 22 Ed. 4. 5. that they 


are held in chivalry per defendenterm & 
non in ſocagio. 11 H. 6.7. 

(c) And ſo note; The occupation 
charges him, though he be not pro- 
chein amy, 29 Ed. 3. 5. 4 Ed. 3. 
107. accordant. But it ſeems contre 
if he held in chivalry, although the 
party has no colour. 13 Ed. 3. ibid: 
77 Co. Lit. 89. 


N 


Writ of Account. x18 


is focoge, and whereof the ſame B. had the wardſhip while the Notwithftanding | 


&c. 


— 


that he be no 


aforeſaid A. was under ages as it 1s ſaid ; ard therefore, guardian in droit, 


if the defeadant 
hath the ogcups- 
tion or manu 


n of the land, the action lieth, per 32 Ed. 3. Account 39. Fits. 27. 


B (a) And if a man during the minority of the heir enter J. Old N. k. g. 


and aſter 149. 


into the land of the heir which he hath by deſcent, and B. for admea- 
take the profits to the uſe of the heir, the heir at full age gn 4 


er by infant, 


ſhall have an account againſt him as guardian for the pro- 10 Ed. 2. 
fits received until he came to the age of fourteen years ; 
and for the profits received after the heir came of the age D 137- 
of fourteen years, he ſhall have a writ of account againſt 


Account 30. 
3 & 4 Mas. 


him as bailiff, and not as guardian; for he cannot be 
guardian longer for ſocage lands than till fourteen years 
of age: but the heir ſhall not have an action of account 
againſt him as guardian, until the heir be of the ſull age 


of twenty-one years, and that by the words of the ſtatute, | 
which are qui cum ad ætatem pervenerit, &c, But he ſhall 6 Ed. 3. fl. me | 
have an action of account againſt him as bailiff during his * 


(a) If one enters and claims the 
land as guardian in chivalry, where 
the land is held in ſocage, he ſhall 
be only bailiff to the infant, 28 /. 
13. 34 J. 10. and the heir may 
have account againſt him as guardian 
in ſocage. 10 H. 6. 7. per Cot. 
41 Ed. 3. Account 35. 32 Ed. 3. 
Account 59. And note; the account 
of guardian in ſocage is only for the 
ues of tae land, for if he receive 
other monies, he fail be charged as 
receiver. 32 Ed. 3. Account 60. 

Note; The power of a guardian in 
ſocage is gone by the taking of a huſ- 
band by the infant, and yet they ſhall. 
have account againſt the guardian, 
if he continues after. 10 K. 2. Ac- 
count 132. See Lit. 27. contra 4 Ed. 
3. Account 107. 12 H. 7. 26. 16 
Ed. 2. Account 20. 29 Ed. 3. 5. 
contra. See alſo 33 H. 6. 2. 2 f. 


diſleiſor. 
2 


4. 12. That it lies not againſt a 


+. 


I 


If a feme guardian in ſocage takes 
huſband, account lies againſt both; 
and nate; the age there was tried by 
inſpection; gare 18 Ed. 3. 55. it 
lies till che full age of the heir, ex- 
cept the cuſtom enables the infant at 
fitteen, and therefore they were ar 
iſſue on the age. 29 Ed. 3. 5. See 
18 Ed. 2. Account 120. See a ſeme 
guardian in ſocage took huſband, ac- 
count lies againit the baron ſole, for 
the profit taken after the coverture, 
but for thoſe before, againſt both. 
8 Ed. 2. Brief 847. See 2 H.4. 12. 
a. fer Hankf. a man diltrains, Se. 
in his own name, and after makes 
conuſance as bailiff, he ſhall not have 
aid of the lord. 7 H. 4. 34. If one 
receives rent from my tenants with- 
out my ailent, account lies, & - 
gue receiver ſhall not aid him. 4 KH. 
7. Brief 68. Vid. 117. u. e. 


nonage, 


Writ of Account. 


nonage, at what time he will againſt him who taketh the 
profits of the land which he hath by deſcent, be he guar- 
dian in ſocage in right, &c. or not. 

And a writ appeareth in the Reyiſter, that if a man be C 
ſound in arrearages upon his account, and the party plain- 
tiff (b) arreſt him in London for thoſe arrearages, then he 
may ſue a writ in chancery directed unto the ſheriff, re- 
hearſing the whole matter, commanding the ſheriff to de- 
tain and keep in priſon him who is ſo arreſted, until he 
hath ſatisfied and paid the arrearages. And it ſeemeth by 
the ſame reaſon, that if a man ſue an action of debt upon 
arrearages of account before auditors, and the. party be 
arreſted, that he ſhell have a writ out of the chancery 
unto the ſheriff, to keep him in priſon until he hath paid 
thoſe arrearages; but I conceive this writ doth not ſtand 


19 H. 6. 4. in law, that he ſhall be kept in priſon without anſweting 
unto the ſuit commenced againſt him. 

-- ; "pg A man may have a writ of account againſt a woman 
Account 52z AS receptrix denariorum, or againſt a chaplain, but not 
EY E. M -” againſt an infant (a). , 
I; E. 4. 16. A man may have an account againſt one as bailiff of a 
* SO court or hundred (5). 

—_ 5, WD (c) And a man ſhall have an account againſt a prior 
4 Ed. 3. ac. upon a receipt had by his commoign, but there the writ 


(5) Note; If the defendant pleads 
in bar, and it is found againſt him, 
he ſhall be awarded to the Fleet, m- 
flanter, 39 E.. 3. 35. but if the 
plaintiff there Jeaves him without ac- 
counting, he may have a /cire facias (5) Or of a nief. 2 fl. 5.2. 47 
againit the plaintiff; and it che plain- Ed. 3. 16. 

tiff does not come at the day, the de- (e) The count ſhall not abate, but 
fendant ſhall be diſmiſſed, and there- when it ſuppoſes a reſceit by the hands 


(a) In ;ecount, it is a good plea to 
ſay he was under age at the time ot the 
reſcent. 21 Ed. 3. 7. See the form 
of the writ againſt baron and teme, 
on a reſceit by the feme. Dyer 202. 


by the plaintiff has loit the advantage 

of the judgment; and per Anſbam, of 

the writ alſo. 0 Ed. 2. Account 

163. See 1 H. 7. But if he will 

not account, the plaintiff may pray 

judgment according to the account. 
14 Ed. 3. Account 109. 


of the commonk, or feme of the plain- 


tiff, or defendant; but it ſhall not ouſt 


the defendant of his law. But it 
ſeems the count is good, ſuppoſing the 
reſceit immediate in ſuch caſe. 13 J,. 
4. 8. 2 F. f. 2. 10 EA. 4. 6. 15 
Ed. 4. 16. See 4 Ea. 3. J. 45. 
5 Ed. 3. pl. G. contra. 

ſuppo- 


Writ of Account, 


ſappoſeth that he himſelf did receive the money, Sc. and 44 Fa. 1. but 


ſhall not ſay, by the bands of his commoign. And fo a 
receipt made by the huſband, by the hands of his wife, is 
his own receipt, and the writ and the count ſhall ſuppoſe 
that he himſelf did receive, &c. without ſaying by the 
hands of the wiſe ; but it is otherwiſe if a prior or huſ- 
band receive money of a ftranger, then the count ſhall be 
that he received by the hands of a ſtranger, c. But 
the writ ſhall be general, tempore guo fuit receptor denar 
without ſaying by whoſe hands, but he ſhall ſhew that in 
the count or declaration. 


And if a man deliver goods or money beyond ſea to de- 


liver to him again in England at a certain place, he ſhall 
have an account for thoſe goods, &c, 

And if a man deliver money to one upon condition, 
that if he do ſuch a thing, he ſhall have the money, if not, 
then he who delivered it ſhall have it again; if he per- 
form not the condition, he ſhall have an account againſt 


him for the ſame. 


118 


5 Ed. J. 21. 
Aecount 100, 
contra, 


(4) If two have goods in jointure, or in common, and - 
one of them deliver the goods to the other to render ac- 


count, he alone ſhall have an aQion for them (e). 
If two have a ward, and one take all the profits, the 


other ſhall have an account againſt him (f). P. 
45 Ed. 3. 


(4) See contra 13 Ed. 2. Account 
158. Ig Ed. 2. Account 119. 31 Ed. 
1. A count 126. where one juintenant 
alone was bailiff. 

(e) 12 H. 4. 18. per Trem. 

J) JV. Where he was his bai- 
liff. 21 Eg. 3. 60. Account 66. 
14 Ed. 3. Account 70. 30 Ed. 1. 
Account 127. 31 Ed. 1. Account 120. 
And ſee there a ſummons and ſever- 
ance in account. See 17 Ed. 2. Ac- 
"ow 122. 47 Ed. 3. 22. 49 £4. 3. 
28. 

Note; In account by C. againſt B. 
as receiver by the hands of D. the 


defendant pleads that 4. made the 
Vol. I. 


D d 


plaintiff and defendant his executors, 

and that D. was indebted to A, in 
ſuch a ſum, and that the defendant 
received it. Reſolved, 1. That ac- 
count does not lie by one executor 
againſt the other, for the poſſeſſion of 
the one is the on of the other. 
2. That it is no plea here, if he does 
not ſay that he received the money to 
render an account, Sc. for one piece 
of money cannot be known from an- 
other; but it is otherwiſe in treſpaſs 
or detinue of chattels which may be 


known, 11 H. 4. 79. 13 H. 4. 1. 


(a) If 


Writ of Account. 


(a) If the huſband have received the profits of the wife's A 
=: Wan, $16 * and die, the wife ſhall not have a writ of account 
of the profits nor of the rents, during the coverture, againſt 
the huſband's executors. 


119 


10 H. 6. 1. 4 


4 E4. 3 17. (5) If a receiver or bailiff make a deputy, yet the action B 

«= Account of account ſhall be brought againſt the receiver or bailiff 
themfelves, and not againft their deputies ; for the depu- 
ties receive the fame to their maſter's uſe. 

11 R. 3. He who is ſurveyor of lands or comptroller, ſhall not C 

N * charged in account (c). 

Account 34. 

12 Ed. 3. ibid. 75. & 13 Ed. 3. ibid. 76. | 

6 Ed. 3. 3. An apprentice ſhall not be charged to account by a D 

* 1 writ of account; but the maſter ſhall have a writ of ac- 

Account 94 count againſt a ſervant who is. ſent to receive money, &c. 


3 4. %- if he be receiver (d). 


fendant faid that 
he was his apprentice, and no plea, but he was forced to anſwer to the receipt. 


6 Ed. 6. p. 7. (e) The pariſh prieſt ſhall not be charged for the offer- E 
ings offered, by a writ of account, if it be not otherwiſe 
agreed betwixt them, Oc. for the clerk holds the veſſel 
in which they are put. 

If the king grant unto a town the toll of the things fold F 


Supra 114. Co 
N in the ſame town, for the walling of the town, and other 
neceſſary things in the town, and there be collectors to 
receive the ſame, if the collectors will not render account 
thereof, they may have a commiſſion out of the chancery 
to inquire of the receipt of the toll- money, and the re- 


(a) See 11 R. 2. Account 49. For 


(c) See 41 Ed. z. Account 34. 
rent iſſuing out of a frechold, by one 11 Ed. 3. 16. 75. 13 £4. 3. ibid, 
during the coverture, the feme ſhall 76. 12 Ed. 3. 13 Ed. 3. 


have account, and not the huſband's 


(4) If they are not in a bag ſeal- 
executors; contra of other reſceits. 


ed. 29 Ed. 3. 20. $ Ed. 3. 261. 


(6) And the immediate bailiff ſhall 
have account againſt his deputy. 
Note; He ſurmiſed that he had ac- 


Fide 117. note 4. 
(e) 25 Ed. 3. 46. But if he was 


his procurator of the church, to re- 


counted. Ste 4 Ed. 3. v7. & 8. ceive to his uſe the offerings, Oc. | 
11 R. 2. Account—, Account lies from the time that he tha 
| was Ballivus Eccl'. 30 Ed. 3.1. 25 yea 

Ed. 3. 46. | ten 

: if a 

ceivers, ec: 


Writ of Debt, 


Writ of debt properly lieth where a man oweth an- C. 5: paz 79; 
other a certain ſum of money by obligation, or by 
bargain for a thing ſold, or by contract, or upon a loan went in Leer, 
made by the creditor to the debtor, and the debtor will 13 H. 7. 3. in 
not pay the debt at the day appointed that he ought to 
pay it, then (a) the creditor ſhall have an action of debt count to his pre- 
againſt him for the ſame ;z and it may be ſued in the comes to the uſe 
county before the ſheriff by ju/ticies, as well as in the the houſe, the | 
common pleas; and the form of the writ is ſometimes in the debet. 
the debet and detinet, and ſometimes in the detinet only, 
and not in the debet, and if it be (5) in the debet it ſhall 
abate, It ſhall be always in the debet and detinet, when he 
who makes the bargain of contract, or lends the money, 
or he to whom the bond is made, bringeth the action 
againſt him who is bounden, or party to the contract (c) 


Writ of Debt. EE 


ceivers, and to hear and determine the ſame, arid to audit | 
their accounts, and a writ of attendance unto the ſheriff, 
to return a jury before the commiſſioners. 


10 H. 6. 7. 
Debt per amerce- 


22 H. 6. 56. 


debt againſt ſuce 
ceſſor upon ac- 


deceſſor, which 


writ ſhall be in 


PO 0 o . 2 * 1. „ — „ — 


(a) See debt and detinue of things 

rought againſt executors, by ſeveral 

precipes in one writ. 11 FH. 6. 48. 
12 H. 6. 1. 

(5) Note; If leſſee for years ren- 
dering rent makes his executors and 
dies, debt lies againſt them in the 
detinet, 10 H. 7. f. or it may be in 
the debet and detinet, 11 H. 6. 16. 


dut by Hargraves's caſe, it ſhall be in 


the debet only. 5 Co. It is good 
either way for the occupation, 14 H. 
4. 29. but if leſſee for years of a rent 
dies, for rent incurred after his death; 
it lies in the detinet. 11 H. 6. 36. 
See 14 H. 4.28, It is ſaid by Fort. 
that an executor may waive a leaſe for 
years made to the teſtztor, rendering 
rent. See 11 fl. 6. 36. It is ſaid, 
if a termor makes his executors, and 
dies, and one of the executors occu- 
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pies the term, that debt lies againſt 
him alone in the debet and detinet. 
Vide poſt. M. 
See 19 H. 8.8. 10 H. 7.5. 22 
Ed. 4. 21. 41 Ed. 3. Brief 5 
47 Ea. 3. 27. : 
That a writ of debt lies for a fine 
to the king; wide ant. 95. 
Though . 2. cap. 11. gives an 
action againſt the gaoler that lets out 
of priſon one committed to him for 
arrearages of account, yet if one be 
committed to him upon condemna- 
tion in debt, and he lets him go at 
large, he ſhall have an action of debt 
againſt him, though the ſtatute be 
penal. Plouud. 178. d. / 
(e) See 50 Ed. 3. 16. 11 H. 7: 
6. Ville intra M. 19 H. 8. 10 H. 
7. 8. 22 Ed. 4. 21. 
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E erlag or bargain, or unto the lending of the money; and when H 
huſband and wife the action is brought for the money, and that is demand. 
for a debr before d . 
coverture the ed by the writ. But if a man ſell twenty quarters of 

| 1 wheat, or a horſe ; if he bring debt for the horſe, the writ 


ſo in debt »gainſt ſhall be in the detinet only, and the form of the writ ſued 


. in the county before the * for money, is ſuch: 


of obligation 
made to the predeceſſor. 47 Ed. 3. 23. 40 Ed. 3. 76. 9 Ed. 4. 41. 47 Ed. 3-23: If the 
heir be to bring —_ it ſhall be in the detinet. Infra 121. B. 


(4) The king to the ſheriff of Surry, greeting : We com- 
mand you, that you juſtice A. that juſily and without delay be 
render to B. twenty ſhillings which he oweth to him as it is faid, 
as he can reaſonably ſhew that he ought to render it to him, that 
we may hear no more clamour for want of juſtice, &c. Mit- 
neſs, &c. 7 
Aat. 70. And if the writ of debt be ſor other goods or chattels [ 
| than money, then the writ of debt ſhall be ſuch : L 

The king to the ſheriff, &. We command you, that you 
juſſ ice A. &c. that be rencer to B. a certain book, or a cer- 
tain cup, er a certain horſe, or two lambs of the price of, Sc, 
which he unju/tly detains from him, &c. 

And if a writ of debt be brought in the county before 3 
the ſheriff by juſticies, the plaintiff may remove the plea 
unto the common pleas by a pore, without ſhewing cauſe 

Supra 70. A. in the writ: but the defendant ſhall not remove the plea 
out of the county without ſhewing cauſe in the pone, and 
yet in the end of the writ it ſhall be ſaid, Let execution of 
this writ be done, if the cauſe be true, otherwiſe not. And the 
cauſes wherefore the defendant may remove the plea, are 
many, as appeareth in the Regiſter. One, if the defcn- 
dant plead a foreign plea, which cannot be tried in the 
county, &c. Or if the defendant ſhew that he, before 
whom the plea is depending, doth maintain the plaintiff, 
or favour him, Ec. 


9 
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(4) Nee; On a jz7icies, the ſheriff nil habet, the court cannot grant a ca- 

cannot award a cala or a ca. /x.as it pias; but it is otherwiſe on a reple- 

ſeems, nor it the ſuit be removed by vin removed, 27 ſupra. 3 U. 6. 54 
gore into C. B. and the ſnetiff return Stat. 25 Ed. 3. cap. 17. 


_ "gs 3 And- 
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Supra 70. b. | 


And if the. plea of debt be ſued within any liberty, or PvP" __ 
court of any borough or city, &c. the plaintiff may re» F. d. A. 
move the plea by a recordari into the common pleas with- 
out ſhewing any cauſe in the. writ. But if the defendant 
ſue. to remove the plea by a recordari into the common 
pleas, out of any- town or city, he ought to ſhew cauſe 
in the writ, as before is ſaid. And if the ſheriff remove 
the plea out of the court by a pone at the ſuit of the de- 
fendant or plaintiff ; and afterwards the bailiffs or officers 
of the court proceed in the plea, and give judgment, and. 
do execution, Oc. then the defendant, or he againſt whom 
the judgment is given and execution done, ſhall have an 
attachment againſt the bailiffs, or thoſe who ſo proceeded 
to judgment, &c. to anſwer as well the king for the con- 
tempt, as the party his damages, &c, And the form of 
the writ of debt in the common pleas is, 

L The king to the ſheriff, &c. Command A. that juſtly, Ke. 7 
he render to B. one hundred ſhillings, which he owes to him, 
and unju/lly detains, as it is ſaid; and unleſs he will do it, and 
the aforeſaid B. ſhall make you ſecure, &c. alen ſummon by 
good ſummoners the aforeſaid A. G. 

(a) And the rule in the Regiſter is, That in a writ of debt 
of chattels, it is never ſaid, That he oweth to him,” And 
if the debt be brought by executors for a duty due to their 
teſtator, the writ ſhall be, hich be detains from them, 


(a) Note; The judgment is for the 
chattels or the value, and fo condi- 
tianal, See 50 Ed. 3. 16. 9 Ed. 4. 
49. Raft. Eutr. 174. Co. Lit. go. 
If judgment be given either for or 

againſt executors in debt for a duty 
due by the teſtator, the writ brought 
on ſuch judgment ſhall be only de- 
tir-t. 11 I. 6. 56. adjudged. 10 H. 
7-5. 11 H. 6. 36. So if the exe- 
cutors afign auditors to the teſtator's 
accountant, debt on the account ſhall 
be in the detinet only, 10 H. 7. 61. 
11 H. 6. 17. 20 fl. f. 4 See 2 H. 
4. 13. Note the reaſon of thoſe caſes, 
where the foundation of the action 
appears of neceflity to commence in 
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the teſtator, the writ ſhall be in the 
detinet, ut ſupra : So if they (the exe- 
cutors) bring debt on a judgment 
given in treſpaſs brought by them of 
goods taken out of the poſſeſſion of 
their teſtator; contra if it was de bonis 
teftatorts extra cuftoadiam ſua; per 
Park. 

Bur if they take an obligation for 
a contract made to the teſtator, or if 
they ſell goods of the teſtator, it ſhall 
be debet and detinet, becauſe the com- 
mencement of the action was in the 
executors. 20 H. 6. 415. b. That 
it ſhall be in the inet adjudged. 
See 17 Ed. 3. Brief 87. 


and 


119 


Writ of Debt. 


and not owes to and detains, becauſe they were not parties 
to the contract. And ſo if debt be brought by the credi- 


tor againſt executors for the debt of the teſtator, the writ 


[ 120 


3 in action 
7; H. 7. 8 Keb. 
A lake for years 
to a ſ\-cular man 
and an abbut ; 
ure how they 
Gold. See 
15 Elis. Plow. 
441. The heir 
of the heir ſhall 


be charges. 


ſhall be, Hhich they detain from him, and not owe and detain, 
although by the writ he demand money, viz. aer 
pounds, or other ſum of money. 

- If a man make B. and a monk his executors, and is in- 
debted unto another, the action of debt ſhall be brought 
againſt B. and the abbot and the monk; and the form of 
the writ ſhall be ſuch : 

Command B. executor of the teſlament of S. and the abbot of 
C. and friar A. of C. co-canon of the ſame abbot of C. co- 
executor of the ſaid teſtament of the aforeſaid B. &c. twenty 
pounds, And if they bring an action the writ ſhall be: 
Command D. &c. that he render to B. executor of the tęſta- 
ment of S. and to the abbot of C. friar A. of C. co-canon of 
the ſame abbot of C. co-executor of the ſaid teflament of the 
aforeſaid B. 

And if a man be bend unto B. and an abbot in twenty B 
pounds, and B. dieth, his executors and the abbot ſhall 
join in the action of debt, and the writ ſhall be ſuch: 
Lit. 61. p 

Command C. &c. that juſtly, &c. he render to B. and M. 
erecutors of the teflament of R. and to the abbot of C. ten 
pounds, &c. which, &c. and unleſs, &c. and the aforeſaid 
executors and abbot ſhall make you ſecure, &c. 

And if a writ of debt be brought againſt the heir upon 
an obligation of his anceſtor, the writ ſhall be ſuch: 
Command A. of S. fon and heir of B. that he render, &c. (a). 

(b) And if there be divers heirs, then the writ ſhall be, C 
Command A. of S. brother and one of the heirs of B. and B. 
couſin and the other heir of the ſame B. &c. 


— 


(a) See a petition in parliament 
againſt charging the heir in ſuch a 
caſe. Parl. 25 Ed. 
the words , Y hered? were omitted, 
yet held good, 10 Ed. 3. 15. yet it is 
otherwiſe, if the writ be filio & heredi 
@pparenti, and he counts againſt him 


— —„V —_— —— 


as ſon and heir generally. Paſ. 35 
Eliz. Rot. 242. Newdigate's caſe, 
32 Ed. 3. Brief 289. and it ſhall be 
in the debet. Jbidem 294. 

(5) See 11 H. 7. 12. 
Debt 7. 10 Ed. 3. 63. 
277. 


3. No. 35. Note; 


11 Ed. 5. 
7 Elis. 


And 
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D And-if a man be in debt, and die inteffflte, or the exe- 
cutors refuſe to be executors, for which the goods come 
to the hands of the ordinary, the creditors ſhall have an 
action of debt againſt the ordinary by the ſtatute of V. 
2. cap. 19. and the writ ſhall be ſuch: 

(e) Command A. biſhop of Lincoln, te whoſe hand came 
the goods and chattels which were B. s who died inteflate, as it 
is ſaid, that juſily, &c. he render, &c. 

And if the goods come unto the hands of the ordinary, 
and afterwards the ordinary make executors, and die, the 
creditor ſhall have an aCtion of debt againſt the executors 
of the ordinary, and the writ ſhall be ſuch : 

Command A. of B. and C. of T. executors of the teflament 


of maſter R. of P. late dean of the church of bleſſed Peter of 


York, and guardian of the ſpiritualty F the archbifhoprick of 
York, the ſee being vacant, to whoſe hands came the goods and 
chattels which were E.'s B. who died inteflate, as it is ſaid, 
that juſil;, &c. they render, &c. (a) 


And it appeareth by the Regiſter, that in anno 16 Ed. 


3. the plaintiff was (b) anſwered unto ſuch writ which he 
brought againſt the exucutors of the ordinary. 
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— 


(e) See 11 H. 4. 71. per Han. 
without counting that he is ordinary 
of the place. See 17 Ed. e. Brief 
822. that it does not lie at common 
law. Dyer 297. Ide cor. and 
note; where it is againſt the biſhop 
only for the goods which he admini- 
fired within his dioceſe, adjudged 
otherwiſe, and nate; if the ordinary 
adminiſters 1001. and afterwards com- 
mits adminiſtration, he is yet liable. 
i2 R. 2. A:miniflration 21. 

See 17 Ed. 2. Brief. 822. the writ 
was brought againſt the dean himſelf 
as guardian, Sc. and they were at 
Hue thereon. See 11 Ed. 3. Exe- 
cutor 77, where a writ was brought 
againſt the executors of a dean. All. 
doubted. For by him here the exe- 
cutors are to be charged, for that the 
goods of the inteſtate came to the 
hands of the ordinary, and yet it ſeems 


Executors 77. 


they are not chargeable as executors 
of the ordinary, no more than the ex- 
ecutors of an adminiſtrator. dee 
Bruarnell's caſe, 5 Co. . 

Nete; The ſtat. of . 2. cap. 21. 
31 Ed. 3. 11. Adminiſtrators and 
the ordinary charged in the ſame 
manner, wiz. as executors. See 24 
Ed. 3. 54. Rot. Parl. 9 Ed. 2. MV. 
To Dyer 271. | 

(a) Quad jufte, Sc. Note; this 
clauſe is where the executors refuſe. 
Reg. 141. Dyer 236. 6 Elix. 280. 
a. 11 Ed. 3, Bro. Exzcutrs 151. 
Fitz. 77. 17 Ed. 2. Brief 822. 

(5) Note; This writ here is miſ- 
taken, for the writ which he ſpeaks 
of is brought againſt the deacon him- 
ſelf, 16 Ed. 2. and not againſt his 
executors. 16 E 3, See 11 Cd. 3. 
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14 H 4. 30. And there 5s Ghyric of debt in the Regiſter for the ordi- 
Gena ebe fp nary, againſt him who was indebted to him who died in- 
ritualties. teſtate. But the opinion of the ſages of the law at this 


day is, that the (c) ordinary ſhall not have an aQion of 
debt againſt thoſe who were indebted to the inteſtate, be- 
cauſe the action is given to the adminiſtrator, and the 


1 — 


ordinary may commit adminiſtration of the goods (4) 


(e) See 7 H. 4. 18. 18 H. 6. 23. 
accordant. Aud therefore, if A. be 
indebted to B. and B. to C. and B. 
dies inteſtate, C. cannot attach the 
debt of B. in the hands of the ordi- 
nary by the cuſtom of London. Dyer 
247. Puxre Kelw. 127. if he can 
releaſe the debt. See 16 Ed. Exccu- 
tors 77. per Tr. | 

(4) Even by Paredl; Querey H. 5. 
5. he may repeal it, and therefore 
_ the committing the adminiſtration 
transfers the power from the ordinary 
to the adminiſtrator, and therefore the 
adminiſtrator ſhall have treſpaſs for a 
treſpaſs done to the goods, or debt 
for rent arrear, before the adminiftra- 
tion committed, and after the death 
of the teſtator, for the law acjudges 
him adminiſtrator ab 7nitio. 18 H. 6, 
23. 

ue; No account lay for an admi- 
mſtrator at common law. 19 Ed. 3 
. Adminiftrator 20. Alſo at common 
law, before the ſtat. 31 Ed. 3. cap. 
11. the ordinary might commit ad- 
miniſtration, and therefore he ſhall 
be diſcharged for doing it, Plo. 280. 
and debt was maintainable againſt 
them, but not by the name of 2dmi- 


niſtrators, but as executors, 38 Ed. 3. 


21. and the action is given againſt 
them as adn.iniiiraturs, by the itatute 
31 Ed. 3 Oc. and fo agreed per 
omnes. 11 H. 4. 73. and L.. Intr.— 


And therefcre the action againit them 
is founded on the ſtatute as weil as the 
action for them, and therefore he that 


adminitiers de for tort, ihall not be 


17 


9 


called adminiſtrator, but executor. 
35 H. 6. 31. fer Motle. 

The form of the count is, cr admi- 
nifiratio, Ec. per I. S. official" lect illizs 
ordiuar. apud S. poſt mort predit? G. 
connn iſa fruit; ſo that it is neceſſary 
for the plaintiff to ſhew that the ae. 
fendant was made adminiſtrator by 
the ordinary in nis count, elle it is 
not good. 44 Ed. 3. 16. per cer. 
11 H. 4. 73. per Thorn. Hill and Culp. 
contra Hankf. Sce contra 9 H. 5. 7. 
for it is there ſaid, that it ſhall be iu- 
tended to be committed by the ordi- 
nary ; and for that it may be fo in- 
tended, you need not count on a 
commiſſion by the ordinary in an ac- 
tion againii them, 35 H. 6. 46. 
(See 7. on.) alſo the ordinary's right 
might thereby be drawn in queſtion, 
37 H. 6 27. and therefore in this 
caſe it is no plea to ſay n'unque admi- 
niſtratar, ne unque adminiftrator come ad- 
miniſtraton; but only that adminiſtra- 
tion was not committed to him, 35 HF. 
6. 38. 9 H. 5. 7. 11 H. 473 ſer 
Hul. and it the defendant pleaus that 
ad miniſtration was committed to him, 
and . S. not named, to which he 
agreed, the other thall not ſay that 
1. S. never adminiſtered, without tra- 
verſing the commiiſion of the admini- 
ſtration, or the agreement; but it is 
otherwiſe, if ſuch agreement be not 
ſurmiſed; for there per cur. it is a 
good iſſue that J. S. never admini- 
itred. 8 H 6.2. 9 H. 6. 6. 20 l. 
6. 1. 


when 
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when he pleaſeth. But before the ſtatute of 31 Ed. 3. 
cad. 11. the adminiſtrators could not have an action of 
debt againſt the debtors, wherefore it was then thought 
reaſon, that ſome perſon ſhould have the action for thoſe 
debts, Cc. But the ordinary at this day may have an Supragz. M. 
action of treſpaſs for taking of the goods out of his own - 
_ poſſeſſion, but not for taking them out of his poſſeſſion 
who died inteſtate, as adminiſtrators may have. 

E Tf a man be retained in England to do ſervice beyond 
ſea, receiving ten pounds per annum, he ſhall have an 
action of debt in England where the retainer was: 

F If a man marries a woman who is in debt to divers 48 EA. 3. 2. 
perſons, the huſband and wife ſhall be fued for the debts, 22 12 
living the wife: but if the wife die, the huſband ſhall not 8 
be charged for the debt after the death of the wife, if the F. Bett 288. 
creditor of the huſband and wife do not recover the debt | 
during the coverture, which was due by the wife before . 
the coverture : but then, although the wife die, yet the 
huſband ſhall be charged for that debt by that recovery 
after the death of the wiſe. 

G (a) A man ſhall be charged in debt for the contract of 3.3; Fits. 
his bailiff or ſervant, where he giveth authority unto his | 
bailiff or ſervant to buy and- ſell for him: and fo for the 
contract of the wife, if he give ſuch authority to his wife, 
otherwiſe not. * 

H If a man leaſe lands for years rendring rent (5), and 17 Ed. 3. 48. 
for default of payment, that he ſhall re- enter; if he do re- m_ * 
enter in the land for non-payment of the rent, yet he may 35 * 
have an action of debt for the rent, for which he doth re- 
enter, and in the writ ſhall recover the reat, for which he - 


re-entered, 3 7 — 
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(a) But if the bailiff in that caſe 
makes à contract without any ſpecial 
authority, and it comes to his own 
uſe, Quære 2 fl. 3. Debt 8. 34 Ed. 
1. Debt 6. 163. 13 H. 4. Debt 
179. 21 H. 7. 4. See a diverſity 

tween an agreement for goods and 
the coming of them to the uſe of the 
waiter, Ste 27 H. 8. 25. 


(5b) So if he makes a leaſe for life 
rendering rent, and ſurrenders, Sc. 
17 K. 3. 43. 73- 13 £4, 3, 0s 
30 Ed. 3.7. 38 Ed. 3. 10. conty. by 
tome, 19 H. 6. 42. for the re-entry 
is not a penalty, ſo of a nomine pane. - 
See 38 Ed. 3. 22. 18 Ed. 3. 9. 
19 H. 6. 42. 6H.7. 3. 


(e) If 


I20 


14 Ed. Jo 

Debt 135 
Aman was 
dound to one and 
his heirs, and 
holden the heir 
mould not have 
debt living the 


execu*ors. 
9 H. 6. 88. The heir ſhall not have detinue for a deed bailed by his father. 19 H. 6. 4. 48 Ed. 
3. 12. It is ſaid, that if the ordinary do not commit adminiſtration, the heir ſhall have debt. | 


-— 
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(e) If a man bind himſelf and his heirs unto another in I 
twenty pounds and die, the heir ſhall be charged to pay 
the ſame, if he have lands by deſcent in fee-fimple from 
his anceſtors, otherwiſe not. But if a man be bounden in 
an obligation to one and his heirs, and the obligee die, 


(c) See a ſpecial judgment againſt 
the heir on a nil dicit, Dyer 344. when 
againſt the executors of the heir; ſo 
if the eldeſt fon enters aſter the death 
of the father, and dies, debt lies 
againſt the younger ſon, as heir to the 
father. Dyer 368. Note; A. ſeiſed 
of one acre at commen law, and three 
acres in gavelkind, obliges himſelf and 
his heirs by bond to B. and dies, 
having three ſons C. D. and E. E. 
aliens his purparty, B. brings debt 
againſt C. and D. and pending the 
writ, E. repurchaſes. 1. If the elder 
had not aſſets at common law, it ſeems 
of neceſſity, that the writ ought to be 
againſt all of them, 11 H. 7. 12. 
38 H. 6. 22. and ſo of a vouchee, 
for they are ir cadem pradu. 2. If the 
elder took by diſcent at common law, 
it ſeems that he ſhall be charged ſole ; 
Quere, for thereby his purparty in 
gavelkind ſhould be alſo liable, and 
therefore acjudged, 11 Ed. 3. Deli 
27. contr. but where he has aſſets at 
common law, ſee 38 Ed. 3. 22. 3. 
It ſeems there may be one action 
againſt them, and ſeveral counts, vz. 
againſt E. as heir general, and againſt 
C. and D. as heirs by gavelkind, for 
if he does not count ſeverally, he thall 
not have execution but of the lands in 
gavelkind. Juære 11 Ed. 3. Det: 7. 
and ſo in caſe of voucher. 4 Ed. 3. 

5. ter Will. 4. The writ ought to 
3. C. D. and E. though E. 
has nothing, but if C. had aſlets at 
common Jaw, and D. and E. nothing, 
it ſhould be brought againſt C. alone, 


but if the writ had been againſt all, 
ſeeing E had nothing, the whole 
ſhould be levied on the others. 11 Ed. 
3. 7. 6 Ed. 3. 50. 5. Although 
the heir aliens, and repurchaſes be- 
fore, or pending the writ, he is yet 
liable. 26 H. 8. 1. 2 £4. 3. 82. 


10 Ed. 3. 15. adjudged. See 19 H. 


6. 46. 48 Ed. 3. 32. 40 Ed. ;. 
10. 6. [f the writ were brought 
againſt the elder ſon only, and per d- 
ing that the land in gavelkind had 
deſcended to him and the other, the 
writ ſhould abate; per Shard. 11 Ed. 

0 7. ee 11 0 9. 1. If 
A. ſeiſed of lands on the part of his 
father, bind himſelf, and dies with- 
out iſſue, ſeveral actions may be 
brought againſt the ſeveral heirs, but 
only one execution. Pure, and note, 
It ſeems that by the repurchaſe, he 
ſhall abate the writ againſt the elder 
one. Dye 230. and 204 Debt was 
againſt three heirs in gavelkind ; they 
were outlawed, and two purchaſe a 
charter of pardon, they ſhall not plead 
nonage of the third, becauſe he 1s out 
of court, but mult anſwer alone. Dyer 
224. See where the heir ſhall have 
debt on an obligation to his anceltor. 
49 Aff. 4. See debt by the heir on 
an obligation made to his father and 
his heirs, the defendant pleads a re- 
leaſe by the father's executors, but 
was forced to anſwer to the deed of 
his father. 14 Ed. 3. (See 19 H. 
6. 41. a difference between debt and 
detinue by the heir.) See 14 £4. 3. 
Dett 135. 139, 140. 


his 


Writ of Debt. 


his heir ſhall not have an action of debt youu the obliga- 


tion, but his executors. Poſt. 122. G. 


(a) If a man promiſe to one twenty pounds to marry 
his daughter, and he marry her, he ſhall have an aCtion of 


debt againſt him upon that promiſe. H. 31 Ed. 3. 


(b) If a parſon have an annuity in fee in the right of 
his church, and the annuity be behind, and the parſon die, 
his executors ſhall have debt for the arrearages of the an- 


nuity in the life of the teſtator. 


If a man grant to one a rent in fee, and further grant, 
that if the rent be behind, &c. that he ſhall forfeit for a 
penalty forty ſhillings to the grantee and his heirs, if the 
rent be arrear, the grantee ſhall have debt for the penalty. 
And ſo the heir ſhall have the penalty, and ſhall have debt 
for the ſame, becauſe it is an inheritance, and Prey 


may continue, Cc. 


If a man be condemned in debt or damages, and be 
committed unto priſon for the ſame; if the gaoler ſuffer 
him to go at liberty, or he eſcape out of priſon (a), the 


gaoler 
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19 H. 4. 
Debt 166. 

45 Ed. 3. 24. 
ac. if it be by 
deed. 


15 Ed. 4. 32, 
cont. per cur. 
37 H. 6. 8. 

ac. 21 Hf. 7. 5. 
7 H. 6. 19. 

11 H. 5. 96. 
Thirning and 
Skreen, that he 
may diftrain for 
the penalty, quod 
non eſt lex. | 
But note, that 
if a man de in 
priſon by a capias 
ad computind. 


and after eſcape, 


no debt, but ac- 
tion upon the _ 
cale, becuuſe he 
is not in priſon 
for any duty, by 
Choke and 
Pigot. 

15 Ed. 4. 1 


16 Ed. 4. 2 an 3. 


—— 


(a) If a promiſe be to pay one 


forty pounds for ſervice done, debt 
lies, and he ſhall count unde de venit 
ol. gat. in ſuch a ſum. 29 Ed. 3. 25. 
So if one promiſe to another twenty 
pounds if he will marry his daughter, 
debt lies without any ſpecialty. 31 
Ed. 3. Dett 8. 34 Ed. nx. Debt 
159. 1 R. 2. Debt 166. See 45 
Ed. 3. 24 29 Ed. 3. 33. Aut. 44. 
O. but 14 Ed. 4. 6. contra. 

(5) Debt by the executors of a par- 
ſon for arrears of an annuity, which 
his predeceſſor had by preſcription, 
12 H. 6. 8. ſo a ſucceſſor ſhall be 
charged with the arrears of an annui- 
ty incurred in the life of bis prede- 
ceſſor, 21 H. 7. 5. yet the ſucceſſor 
of St. Cro/s could not recover da- 
mages for arrears of annuity in time 
pt his predeceſſor, but only for arrears 


31 Ed. 1. 


2 


in his own time; nor could a parſon 
who was preſentative and not elec- 


(a) Note; Though the gaoler re- 
takes him, if it be after the writ, it is 
no excuſe, 
Note; on the eſcape, againſt the ſhe- 
riff it is a neœ debt; and therefore, 
if the mayor of the ſtaple ſuffers one 
to go at large, who is in priſon for 
debt for merchandiſe, 
mayor is, debt lies againſt him, not 
on the ſtatute-ſtaple, but at common 
law ; ſo by Pafton, a releaſe made to 
him who eſcapes is no plea in debt 
againſt the ſheriff, 
Debt on eſcape does not lie againit 
an heir or executor of a gaoler. Dyer 
41 AJ. 15. In debt by 
the conn of a ſtatute-ſtaple, Note 
13 Ed. 3. Barr. 253. 


Debt 162. 


and a new 


9 H. 6. 19. 


Debt lies by 
the 


Writ of Debt. 


gaoler ſhall be chargeable in debt te him at whoſe ſuit he 
was impriſoned, and his executors (6), 


Ed. 3. 16. 


If a man lend another man a horſe until a certain day, 


and then he to re-deliver the horſe or ten pounds at the 
ſame day, after the day if the horſe be not delivered, it is 
in his election to bring an action of debt for the horſe in 


debet (c). 


the detinet, or an action of debt for the ten pounds in the 


* 


(4) If a man make a leaſe for liſe unto a woman, ren- 
dering rent, if ſhe marry, and after the rent be behind, 
and the wiſe die, the huſband ſhall be charged in an action 
of debt for the rent behind, becauſe he took the profits of 
5 the lands by reaſon of his wife; otherwiſe it is of an oblj- 
gation made by his wife before marriage, then the huſband 


| ſhall not be charged if a recovery be not agarnſt him and 
his wife in the liſe of the wife (e). 


* i. a. 


* 


the abbot of . for ſuffering A. to 
go at large, who was delivered to the 
gaoler by auditors for arrears of ac- 
count; and it is agreed, 1. | hat if 
. efcapes, and after ſues an ex porte 
talis, yet pending that, debt lies 
againſt the gaoler. 2. If the de- 
fendant let him at large by the 
command of the abbot, though it be 
without deed, yet he is diſcharged; 
for the abbot was ſovereign gaoler, 
and the other but his deputy ; a/rer, 
i it had not been ſo. See 10 f. 7. 
3. 27 H. 8. 24. Cawdy's caſe. 
If three are impriſoned, and one only 
eſcape, debt lies againſt the ſneriff, it 
it be on a joint condemnation. 20 H. 
Ketw. 68. 
(5) See 7 H. 6.5. and debt againſt 


2 ſheriff, 11 Ed. 2. Debt 172. 
137. 2 34 Es. 1. Dei 162. 

Stat. 1 R. 2. and Weftm. 2. and ira 
P 


(e) See 13 Ed. 4. 4. 9 Ed. 4. 37. 
26 Kl. 3. 71. 
(4) Note Sir V. Levings's caſe, 
25 Ed. 3. 64. 4. grants a rent to 


B. ſor liſe out of the manor of C. and 


afterwards enfeoffs D. of the manor 


who takes G. to huſband, and then B. 
dies, and his executors bring debt 
againſt G. and adjudged, 1. I hat for 
all arrears incurred after the cover- 
ture, debt lies againſt the huſband; 
or if he were dead, againſt his execu- 
tors; but, 2. For all arrears incurred 
before the coverture, the action thall 
be brought againſt the huſband and 
wife. dee 10 H. 6. 11, 12. accor- 
dant. | 

(e) See 10 H. 6. 10. per Babb. and 
Note 12 R. 2. Account 49. A. leſſre 
for the life of a ſeme covert rendering 
rent, B. receives the rent as receiver, 
the huſband dies, the wiſe ſhall have 
account againit B. and not againſt 
the executors of the huſband; aliter 
as it ſeemed to Babs, Cc. if the re- 
ſceit had been of a perſonal duty. 

See 1 Lev. 25. 4 Co. 89. 10 H. 
7. It, 6 Ed. 2. Execution 109. 
” II. 6. 12. 49 Ed. 3. 25. 39 H. 

22. 


If 


Writ of Debt. 


Tf a woman be endowed of a rent, and afterwards take 
huſband, and the rent be arrear, and the wife*die, the 
huſband ſhall have an action of debt for the rent, becauſe 
it was a duty in him during the marriage. But if a man 
be bounden unto a woman, and ſhe take huſband, and the 
day of payment come during marriage, and after the wife 
die, the huſband ſhall not have an action of debt upon the 
boad, becauſe it was a duty due unto the wife and a thing 
in achion before the marriage (a). 

(5) If a parſon have an annuity in fee, and the ſame be 
behind, and the parſon reſign, yet he ſhall have an action 
ol debt for the arrearages before the reſignation. 

E And if a man leaſe a manor for life, and the rent be be- 


D 


\ hind, which the tenants who hold of the manor are to pay, 
and the leſſee for life of the manor die, his executors ſhall 
have debt for the arrearages of the rent due by the te- 
nants of the manor, 

(c) And ſo if the tenant for life of the manor, ſurrender 
his eſtate to him in the reverſion of the manor, yet he ſhall 
have debt againſt the tenants of the manor for the arrear- 
ages before. 

(4) If a man have a patent from the king to have a cer- 
tain ſum for term of years, or for life, out of the cuſtoms 
of London, and thereupon he have a /iberate to the cuſtomer 
to pay him, which he delivereth to the cuſtomer, at which 
time the cuſtomer hath enough in his hands to pay him; 
now by the delivery of the liberate, and the aſſets in the 
hands of the cuſtomer, the cuſtomer is debtor unto him, 
and he ſhall upon this matter have debt againſt him. 


p ES 


47H. 6. 25. 

It a liberate be 
delivered to cuf- 
tome? s or other 
collectors that 
will ſatisfy, t 
ſhall be d iſcharg- 
ed againſt alli 
others. 

27 H. ö. 9. c. 
21 H. 6. 

Debt 43. 


(a) And yet it is held, the huſband 
may releaſe it. 15 H. 6. 41. 

() See accordant 19 H. 6. 42. 
and ſo zote; the arrears here do not 
belong to the ſucceſſor, yet ſee 19 H. 
©. 44. where it is a ſole corporation 
regular, which cannot make an exe- 
cutor, as an abbot, prior, maſter or 
warden of an hoſpital, Sc. there the 
ſucceſſor ſhall have the arrcars of an 


annuity, and ſo of a corporation ag- 
gregate. 19 H. 6. 42. per Ajeur. 
See 16 Ed. 3. 22. 4 EA. 3. 9. 

(c) See accordant 9 H. 7. 16, 17. 
yet if it be a leaſe for years, the leſſ e 
cannot have debt during the term. 

(4) And ſo if after delivery of on-: 
tally, another is delivered, it hes for 
that firſt delivered. 21 II. 6. Debt 


43. 


(e) If 
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37 H. 6. 35. 


3 H. 6. 8. 
7 H. 4. 3. 


Writ F Debt; 


(e) If two ſubmit themſelves to an award, and the arbi. G 


trators award that one ſhall pay the other ten pounds, he 
ſhall have an action of debt upon that arbitrament. 


(f) If an abbot hath an annuity in fee, and the ſame H 


is behind, he ſhall not have an action of debt for the 
arrearages, becauſe the annuity continueth. 

Neither ſhall a parſon have an action of debt for te ar- 
rearages of an annuity, which he hath in fee during the 
time that he is parſon : but if he reſign, he ſhall, or if he 
die, his executors ſhall have an action of debt for the 


ſame. And if a man who is (a) bailiff account (5) be- | 


fore auditors, and it be found that he hath expended more 
than he hath received, for the ſurpluſage, be ſhall have an 
aQion of debt againſt the lord whoſe bailiff he was. But 
if a receiver account, and be found in ſurpluſage, many 
ſay that he ſhall! not have an action of debt for the ſame, 


becauſe he was not bounden to lay out any parcel there- 


of: but it ſeemeth if he do it by command of the lord, 


— 


— 


(e) Note; In debt on arbitrament, 
the cauſe why ſuch ſum was awarded, 
ſhall not come in debate, but in debt 
on account before auditors, it may be 
debated, whether there were ſuch ac - 
count, or if there were ſuch reſceit by 
the defendant. 20 H. 6. 6. And 
therefore, if the arrears of a leaſe for 
years, or a thing be delivered, for 
which detinue lies, are put in the ac- 
count, the party ſhall have his law, 
if it appears by examination; for not- 
- withſtanding ſuch account, he may 
have debt for the rent, or detinue for 
the goods, 20 H. 6. 16. and there- 
fore in debt on arrears of an account 
before auditors, it is a good plea, mul 
tiel account, or nil debet moge & forma, 
and give in evidence, there was not 
any ſuch account; for if ſo, there 
cannot be any arrears. 20 H. 6. 24. 

Y) See 19 H. 6. 42. the caſe of 
a deſigned parſon well ;debated. See 
17 Ed. 3. 12. 19 Ed. 2. Debt 176. 
10 H. 6. 24. 20 and 28 H. 6. 

2 


= 8 83-35 ©. 26. 


(a) See 7 H. 4. 3. Note; This 
allowance hefore auditors 18 made 
parcel of the account, and as well of 
record, and therefore on ſuch ſurplu- 
ſage, debt lies againſt the executors, 
See 10 H. 6. 25. ſo adjudged. - 

(5) Becauſe a bailif by his office 
is bound to be at expences, 29 Ed. 3. 


20. and ſo it ſeems is a receiver to 


merchandize, Ic. and a general re- 
ceiver retained to travel for his re- 
ſceits, fc. Contr. of a receiver of a 
certain ſum, for he ſhall have no al- 
lowance of ſuch expences as he makes 
without orders; and note, in ſuch ac- 
tion ſor ſurpluſage by a bailiff or re- 
ceiver, he ſhall wage his law. 14 H. 
6. 24. 36 H. 6. 6. For the audi- 
tors are made judges in advantage of 


the maſter, and not of the bailiff; 


and this was ſo at common law ; e 

contr. adjudged by all the juſtices i in 
19 Ed. 2. 

Debt. 176. | 


that 


Writ of Bebe. 


that. then it is reaſon that be have an action of debt 
againſt the lord for the ſurpluſage. 
K (e) An abbot ſhall be charged in an action of gebt upon 41 Ed. 3. 


De 
a loan of money made unto his predeceſſor, if the money ; _ Fe 


came to the uſe of the houſe, des Low . 


L An attorney ſhall have an action of debt againſt his the couar ſpecial. 


client for money which he hath paid unto any perſon for 4 


his client, for coſts of ſuit, or unto his counſel, &c. 4 — 2 2 
M (a) If a man contract to pay money for a thing which i H. 6. 8. 


he hath bought; if he make a bond for the money, the g Fl 4-20 


contract is diſcharged, and an action of debt will not lie — H. 7. 
upon the contract, 22 H, 6. 16, 
21 H. 7. 5. 


Carter. 3 H. 4+ 27. 


N (e) If a man make a leaſe for years, rendering rent, N. 75 go 8 
of lands deviſeable by will, and afterwards deviſe the te- 5 3 
verſion of the ſame lands unto a ſtranger in fee, the devi- 
ſee ſhall have an action of debt for the rent reſerved, with- 
out any attornment of the tenant for years. But if the 
leſſor have granted the reverſion by fine or deed, the 
grantee ſhall not have an action of debt without attorn- 
ment of the leſſee for the rent reſerved. | 

O (e) If a man be indebted, and enter into religion, his 4 Ed. 4. 25. 
executors ſhall be ſued for the debt, and not the abbot who Dandy, 5 H. 7. 
accepted him into religion, 13H 

P (a) If a man be condemned in treſpaſs, or in debt upon 5 Hl. 3. 8. 

a bond, where he denieth his deed, and afterwards he be f 


—  — {ww 


taken 
(c) See 41 Ed. 3. er 327. 13 H. E446 25. 18 E4 
Ed. 4. 4. 22 Ed. 3. 8. 5 H. 7.25. 4. 19. ſeem contr. 
39 H. 6. 22. '22 . 6. 56. (L.) (a) See 14 H. 7. 15. 4 £4. 4. a 
10 H. 4. Debt 158. 36 H. 6. 24. 22 Af. 73. Note; Ia 


(4) But it is 1 if a ſtran- 


ger makes an obligation for the ſame 


debt. 35 Ed. 3. Debt 83. See 
1-34-9390. H. 4-1. 10 
7. 21. 


(e) See 13 H. 4. Debt 167. 467. 


4 Ed. 2. Th. 171. 5 H. 7. 18. 


34 H. 6. 6. Lit. 


130. (O.) See 
5 H. 5. 8. 9 Ed. 2. 


Oedt 171. but 


debt on obligation, the e de- 
nies his deed, but found againſt him; 
judgment is given, and he taken by 


capias pro fine, and the plaintiff prayed 


an clegit. Stoner ſaid, he ſhould make 


fine and diſcharge; bat Green contr. 
17 Ed. 3. 57. and ſee a diverſity inter 
debt and treſpaſs, 5o Ed. 3.4. See 
11 7 2955 


7 H. 6. 


12 H. 7. 11 
LE 


r 5d ———— * Ns 


N * 


a2 Ed. 4 67. 


Frit of Debt. 


taken by a captas pro fine at the king's ſuit within the year, 
and committed to priſon; if the gaoler ſuffer him to 
eſcape, he ſhall have an action of debt againſt the gaoler: 
yet he was not committed to priſon at his ſuit, but at the 
king's ſuit. But within the year after the condemnation 
and judgment, the ſuit for the king ſhall ſerve as well for 
the party as the king, becauſe the king was intitled to it 
by the party, but after not : for it ſhall be intended that 
the party is agreed with him who is condemned, and 
therefore after the year he ſhall be put to his ſcire facas 
upon the judgment (6b). ä 

(c) If a man ſeaſeth lands for term of years, rendering A 
rent, and afterwards the rent is behind, and the leſſce ſur- 
rendereth his term, yet the leſſor ſhall have an action of 
debt for the arrearages before, as it ſeemeth by P. 38 Ed. 
3. tamen guære, for the opinion is contrary to 2 H. 6. 

If a ſervant will not do his ſervice, by the ſtatute of B 
24 Ed. 3. cap. 9. he ſhall be arreſted and committed to 
the gaol; and if the gaoler ſet him at large, he ſhall loſe 
ten pounds to the king, and five pounds to the party. 
Now if the gaoler ſet ſuch priſoner at large, the party 


7 H. 4. 4- 
4 Ed. 4. 16. 


7 H. 4. 14. 
4 Ed. 4. 16. 
22 Af. 74. 
21 Ed. 4. 67. 
14 H. 7. 15. 


11 H. 4. 44+ 
Skrene. 


122 J 


Ed. 3. 7. 


Vide 14 fl. 8. 
14 for waſte. 
7 H. 6. 2. 


_— 


6. 6 Ed. 4. 4. 1H. 7. 10. 20. an elegit, if the impriſonment after the 


36 H. 6. 33. 7 H. 4. 4. And note, 
the caſe here put is Somers's caſe in 
debt on an eſcape, where it was held, 
that notwithſtanding the taking of the 
party pro fine, yet the plaintiff may 
Fray execution by c/egit ; but yet be- 
cauſe the party plaintiff ſhall be ſa- 
tisfied his execution before the king 
ſhall be ſatisfied the fine, he ſhall be 
adjudged to be in execution for the 


party, as well as for the king, ſo that 


the ſheriff ought not to diſmiſs him, 
although the king had pardoned the 
fine by aſſent of the party. Alſo, by 


the writ againſt the warden, if he 


proved by relation, that he elected 
him to be in execution for him a5 
initio.— Qucre, if the king pardons 
him, and yet the ſheriff detains him, 
and afterwards he who recovered, ſues 


fine be puniſhable. | 
(5) Bur after the year he may pray 
that the party be in execution for 


him; ſo if he be taken pro fine (ut 


ſupra) in ſuch caſe action or capas 
does not lie as in aſſiſe, rediſieiſin, 
„ bee 

(c) Note; He who ſurrenders in 
fact, ſhall have the emblements, 30 
Ed. 3. 9. that by the ſurrender of 
parcel, the Whole rent is extinct; per 
Aforſon. 14 Elia. Note; Surrender 
is a good plea . in bar for rent incurred 
after, 9 Ed. 3. 7. Note; The caſe is 
ſtronger if it be of a leaſe for lives, 
and yet ſuch was held good, but over- 
ruled for miſcounting, i. e. not ſhew- 
ing the commencement. 30 Ed. 3. 
4c. See 14 H. 6. 41. 38 Ed. 3. 
40. cant, 19 H. 6. 4. 


who 


wn r 


Writ of Debt. 


who would have him detained, ſhall have an action of 
debt againſt the gaoler. 

C If a man recover damages in an action of waſte, he 
may have an action of debt upon the recovery, if he 


will. 
D And ſo a man may have an action of debt upon a ſta- 


tute- merchant or ſtaple, or upon a recognizance, or may 
have execution according to the ſtatute, at his plea- 
ſure. 

E A prior recovered an annuity in fox againſt a parſod, 
and afterwards ſued a ſcire facias upon that recovery 
2gainſt the ſucceſlor of the parſon, and recovered in the 
ſcire facias the arrearages of the annuity, and afterwards 
brought an action of debt againſt the parſon upon the 
recovery in the ſeire facias for the arreatage, and it was 
maintainable. P. 19 K 4. - 

F (a) An abbot ſhall be. charged in an action of debt for 
victuals, or other neceſſary things bought by the butler, 
or other officer who is deputed to make * for the 
abbey in time of vacation. 

G (5) If a man levy reaſonable aid of his tenants for the * 
marriage of his daughter, and die, the daughter not mar- 
ried, the daughter ſhall have an action of debt againſt the 
executors of her father for the aid levied; and if the exe- 
cutors have not any thing, ſhe ſhall have an action of 
debt againſt the heir for that aid, if he have any thing by 
deſcent, 

H (c) If two coparceners make partition, and one grant 
or promiſe unto the other a certain ſum of money for the 
equality of the partition, ſhe ſhall bave an action of debt 
upon this promiſe, and ſhall recover the money. 
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43 Ed. 3. 2. 


3 Ed. 4. 27. 
Quzre. 
24 Ed. 3. 2. 


— 


26 Ed. 3. 5 
Debt 165. 4 


2 Ed. 3. Itin. 
North. Fits. 
Debt 57. 


Supra 82. I. A. 


—_—_—_ 


2 3 — — 
_— * m 


Vor. 5 E e 


(a) So for money borrowed or lent, (5) Set 3 £4. 3. Debt 157. it 
which came to the uſe of the bouſe, ſhall be in = debet againſt an heir. 
41 Ed. 1. Debt 125. ſo if the com- (c) 4 Ed. z. Dat 137. G. 
monk makes a deed, teſtifying the Lie. 8 
_ 4 Ed. 2. Debt 168. and = 
35 Ed. 3. 48. 26 Ed. 3.55. d. 950 
3. Debt. 8 8 


% It 
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* (4) If a man make a tally, and make bond thereupon, 1 


44 Ed. 3. 2, And ſeal and deliver it as his deed, yet it ſhall not bin 
| . him, but he may plead againſt the ſame, that he owed hin 


deb'or for an- nothing, or wage his law. For an obligation ought to be 
other by word, 


rt 
ir Mall not make made in writing in parchment or paper, and not written 


bim debtor, if 
MN Hr om upOn any piece of wood, as a tally is. 
of London. And a man ſhall have an action of debt againſt him who R 
becometh pledge for another upon his promiſe to pay the 
money, without any writing ma thereof ; qued vide in 


title de Pleg. acquietand?, P. 43 Ed. 3, Port 13). G 
S 


(a) Writ de rationabili Parte Bonorum. 


© gs peat HERE the wife after the death of her huſ. I. 
md incicerh cor band cannot have the third part of her huſ. 


of them his exe- , | 
ee hs If band's goods after the debts and funeral expences are 


he 2 paid; ſhe may have this writ againſt the executors of 
4 og - . ; 

kauf het ne. her huſband: and it ſeemeth by the ſtatute of Magna 
cutor, and hath Charta, c. 18. that this was the common law of the 
advancement by - | . 
that. A woman realm“; and fo it appeareth by Glanvil, that it is the 
did demand the 
mo ety of ber huſband's gor ds, becauſe he had no children, and counted upon the cuſtom of the 
reaim. 31 Ed. 3. But 21 H. 6. 1 and 2. ſcewe h, it is by cuſtom, and not by the l.w of the 
land, 7 Ed. 4. 20. ac. M. 19 and 2 El. in B. R. A writ was brought and allowed there, 
notwiihſtanding that exception was taken at it, that it was maintainable by ſp-ci-] cuſtom in 
London. 1 Ed. 4. 5. Pilling. ac, 

30 H. 6. Reſpond 95. A woman br. ueht the writ for the moiety, and counted upon the 
cuſtom, not ſpeaking of any town, or that it was ihe cuſtom of the realm. 28 l. 6. 4. 40 Es. 
3.8. 43 Ed. 3- Devt x56. Coun's by the cuſtom of the town of Northampton, 17 Fd. 99 and 


75. and that it is by the common law, 7 Ed. 4. 20. Exc*ption was taken, becauſe he did not 
count chat the cuſtom did continue, 


— 


""_ — 


—_— 


(4) See 2 R. 2. Debt 4. 12 H. to lie againſt an adminiſtrator 4% boni: 
$723. .-25 B04. 3." 40. non, by cuſtom in Sufjex, that where 
(a) Note; This writ is not dehnt the father dies ſeiſed of goods, his 
but inet, and ſo is not within the heir ſhall have a reaſonable part. See 
ſtat 21 7ac. 1. of limitation of ac- 7 Ed. 4. 2. 31 Ed. 3. 25. 1 Ed. 2. 
tions; adjudged Irin. 6 Car. 1. in Detinue 56. 31 H. 8. Bro. rationat4l. 
C. B. Sherwins's caſe. 2 Ld. Razm. Part. 6. 17 Ed. 3.9. 17 Ed. Deti- 


935. nue 78. or 58. F. Detinue 32. 34 Ed. 
See 30 Ed. 3. 26. That it does 2. Detinue 60. 7 
not lie agamtt executors, Oc. nor This writ was ſaved, not created 


againſt a ſtranger who is poſſeſſed of by Magna Charta, c. 18. 2 Inft. 33. 
goods only, 39 Ed. 3. 9. yet it ſeems 


- '. "= com- 
40 Ret Hay — 2 AT ay ms — 4222 nhl. 
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com mon law, that after the debts paid, the goods ſhall be 
divided into three parts: one part for the wife, another 
part for ſons and daughters, and the third unto the exe- 
cutors; but yet the writs in the "Regiſter rehearſe the 
cuſtoms of the counties, and are of this form: 
The king to the ſheriff, &c. If A. who was the wiſe of B. 
Sc. ſhall make you ſecure, &c. then ſummon, &c. C. and D. 
executors of the teſtament of the aforeſaid B. that they be, &c. 
to ſhew (b) wherefore, whereas according to the cuſlom which 
has hitherto obtained in the county aforeſaid, wives after the 
death of their huſbands ought to have a reaſonable part of the 
goods and chattels of their ſaid huſbands, they the ſaid executors 
unjuſtly detain from the aforeſaid A. her reaſonable part, to the 29 Ed. 3. 10. 
value of ten marks, of the goods and chattels which were of the 
aforeſaid B. ſome time her huſband, and refuſe to render the 
fame to her, to the great damage and grievance of her the ſaid 
A. and contrary to the cuſtom aforeſaid : and have there the 
Jummoners and this writ, &c. 
And the like writ the ſons and daughters may have 2 Ed. 2. Fitz. 


etinue 56 
againſt the executors; and the form is: 30 Ed. it. 5 


And ſee 31 fl. 8. 
* hath oftentimes been put in uſe at common law, and never demurred Upon. 


The king, de. Becauſe A. of N. and S. his ſſter, have 1 is no 
made us ſecure, &c. ſummon, &c. I. of H. and E. executors if the father's 


of the teſtament of R. of N. that they be, &c. to ſhew where-' — Lie, 
fore,” whereas according to the cuſtom which hath hitherto ob- tor iſſue as 
tained and been approved in the county aforeſaid, the children w_ OT 
after the death of their fathers, who are net their heirs (a) nor Deir 155. 

were promoted in the life of their fathers, ought to have their 

reaſonable parts of the goods and chattels which were of their 

fathers aforeſaid, they the ſaid executors unjuſily detain from the + 

aforeſaid A. of N. and S. after the death of the aforejaid R. 


their father, whoſe heirs they are net, nor who in the life of 


"NE 


9 


(5) See the writ, Quare cum ſecun- ther. 2. If ſhe be not promoted. 
dum conſuetudinem totius regni Angl. 3 Ed. 3. Debt 156. See 1 Ed. 2. 
uſitat” & approbat', Oc. adjudged Detiuue 56. 186. 30 Ed. 3. 26. 39 
good. 30 Ed. 3. 26. Ed. 3. 8 40 Ed. 3. Bro. * 
' (a) So mute, the marriage is ex- Part. 8 

cluded. 1, If it be not by her fa- 


Le 2 their - 


, 
: 


— 


—ͤ—Pä — — — 
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Quere, If a man 


may create a te- 
nute at this day 
upon a giſt in 
tail, or ſuch 
eſta e, P. 20 
Elis. Com. B. 
A leaſe was made 
for life of parcel 
of the demeſnes 
doing tuit to his 


mill, and good. 


{ 123 
Note, That te- 
nant for life 
a manor ſhall 
not have this 


Secta ad Molendinum, 


their ſaid father were promoted, their reaſonable parts to the 
value of ten pounds, &c. (as above). 


Sefa ad Molendinum. 


GE CTA ad molendinum lieth, where a man by an ufage 

time out of mind, &c. hath uſed to grind his corn 
at the mill of B. and afterwards he goeth unto another 
mill, and (b) withdraweth his ſuit from B. 's mill, then 
may he have this writ. And alſo it ſeemeth, that the lord 
may have this writ againſt his free tenants who hold of 
him to do ſuit at his mill, and yet he may diſtrain his te- 
nants for the ſuit, and avow for the ſame. 

c) And by preſcription a man may have fuit to his mill 
of the villains of a ſtranger, and have ſetam ad molendinum 
againſt them, and that it ſeemeth by reaſon of their reſi- 
dence in certain lands which they dwell upon. And this 
writ is ſometimes vicontiel, and ſhall be ſued in the county 


by a writ of juflicies, at the plaintiff's pleaſure, or in the 


common pleas by a præcipe, &c. and the form of the writ 
in the county is ſuch : | 

The king to the ſheriff, &. Ie command yeu, that you 
Juſtice A. that juſtly and without delay he do his ſu't to the mill 
of E. of N. in C. which be oweth to it, and bath been uſed te 


writ, becauſe it is in the debet & folet. 20 Eliz. Dyer. Br. Note 127, 128. Vid. 128. B. 
Curia claudenda lieth for tenant for life, and yet the writ is, deb:t & ſole:. 


„ * 


() Note in Mich. 3 Car. 1. it was 
held in the exchequer, that if the king 
has a manor by wardſhip or other- 
wiſe, within which is a mill, all the 
tenants cuſtomary and others within 
ſuch manor ſhall grind their corn at 
the ſaid mill, though they are not 
bound thereto by tenure or otherwiſe, 
wiz. during the king's ſeiſin; and 
this by the ancient prerogative of the 
king. | | 

(e) See 22 H. 6. 14. Sefa ad 
Mond. may be maintained as well by 


preſcription againſt the reſiants, as by 
tenure againſt the tenants, 

See 29 El. 3. 12. 17. Notre there, 
the writ was, that he had ſuffered fix 
villains of the ſame vill, who held fix 
carves, Sc. and who ought to grind 
their corn growing in the ſame lands 
at his mill, and ſhews how much each 
held, and alſo ſhewed ſeiſin and ex- 
plees, and-recovered. : 


Secta ad Molendinum. 123 


do, as it is ſaid, as he can reaſonably ſhew that he ought to do 
' the ſame to it, that we may hear no more clamour for want of 
juſtice Witneſs, &e. 
And if the writ be ſued in the common pleas, the writ 
ſhall be thus : 


Command A. that juſtly and without delay be do ſuit to the 
mill of E. of N. in C. which he oweth to it, and hath been 
uſed to do, as it it ſaid: and unleſs he will de it, &c. then 
ſummon, &c. 

B And by the rule in the Regiiter, a man ſhall have a writ 
of ſicla, &c. quod faciat ſectam ad furnum, & ad tharale, & 
ad omnia alia hujuſmodi. And tenant for life, or in dower, 
may maintain this writ in the debet & ſolet, for this is of 
the nature of a writ of the poſſeſſion: but in the debet only 

C ſeemeth to be in the meer right. And the defendant 
ſhall have a view in a ſefa ad molendinum in the debet & 

. folet of land, Fc. of the mill in which the ſuit is to be 

D done (a). And the proceſs in a ſea ad molendinum ſhall 
be ſummons, attachment and diſtreſs, Cc. and if he ap- 
pear after default, then ſhall iſſue a difringas ad audiendum 

E judicium, and yet he may fave his default (5). And you 
may ſee the form of the count in this writ in the book of 
entries, where he counteth upon a tenure of land, &c. and 
another count, where he counteth (c) upon preſcription : 
Sc. that the tenant, and all thoſe who held thoſe lands, 
have uſed to do their ſuit at his mill; quod vide fol. 
169. 


— 
. 


(a) See 17 Ed. 3. 29. But not to (3) See 12 Ed. 3. Proceſs 28, 
vouch, 4 Et. 3. Vieu 149. 13 El. 18 Ed. 3. Judgment 120. 
3. Voucher 116. yet aid lies therein. (c) See 17 Ed. 4. 64. 22 H. 6. 
although he were ſeiſed of the ſuit by 14. 28 Ed. 3. 12. 
the hands Fo * who prayed aid. 
17 Ed. 3 
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Quod ßermittat. 


UOD fermiltat lieth where a man hath common F 
of paſture for his cattle, and be is diſturbed by a 
Alranger, that he cannot uſe his common, then ſhall he 
have this writ: and this writ may be ſued by jufticies in G 
the county, or in the common pleas; and the form of the 
Writ is, = 
25 Hl. 8. 12. The king to the ſheriff, &. We ee you, that you 
- Juſtice A. that juſtly, &c. he permit B. to have common of paſ- 
ture in N. for one hundred ſheep, &. or for one hundred oxen, 
&c. which he ought to have, as it is ſaid, as he can reaſonably 
ſhew, that we may hear no more clamour thereupon, &c. or 
thus, common of paſiure in the land of him the ſaid A. which 
he ong bt to have therein, &c. Or thus, That he permit A. 
to have common of paſture in one hundred acres of him the ſaid 
A. | 
1 And the rule in the Regiſter is, when common of paſ- 
View grantable ture is claimed in the land of any perſon certain, then the 
in this Wi, certain number of cattle are not put in the writ, &c. but 


yet it is ſaid 


3 Ed. 3- that the form of the quod permittat ſued in the common pleas 
the detendant 


cannot veuch in is (ſuch: 
a quod permittat. | 
tor that it is not a præcipe quod reddat. Vide 45 Ed. 3. 8 in the view, 


The king to the ſheriff, &c. Command A. that iufth, &c. 
he permit B. to have common of paſture i in N. and in forty 


' acres of wood, which he ought to have, as it is ſaid + and un- 


leſs he will. do it, and the aforeſaid R. Hall make you ſecure, 
&c. then ſummon, &c. 


And another form of the writ for common append. 
thus : | 
T_T" WR TL. Eng to the ſheriff, &c. Command A. that juſtly, &c. 


is in the natuic 

of a wit - 4" be permit B. to have common of paſiure in N. which belongeth 
upon iſle fin : EE þ 

made to h.s an- fo his freehuid in the ſame town, or in another town, of (a) 
ceſtor. 


* 


— 


(a) And note; it ought to make the defendant privy to him that did the 
which 


tort. 13 Ed. 3 Brig 676. 


— 


 Quod permittat. 


which be the ſaid A. or the father of the aforeſaid A. whoſe 
heir he is, unjuſtly and without judgment diſſeiſed R. the father 
of the afo: eſaid B. whoſe heir he is, after the fir/ paſſage over 
of lord Henry the ſon of king John into Gaſcony, as it is i ſaid: 
and unleſs, &c. 

H And the rule in the Regiſter is, that the writ of qued 
pet mittat lieth of common of paſture, turbary, piſcary, and 
reaſonable eſtovers, againſt a diſſeiſor, of a diſſeiſin to the 
plaintiff of his anceſtors, by bim "ad his anceſtors, and 
not in other degrees, becauſe then he ought to have a writ 
of right in the debet & ſolet. 

But an abbot may have a writ of quod permittat of 2 
| diſeiſin made unto his predeceſſor, and ſhall make men- 
tion of the diſſeiſin in his writ. 

I And the form of the writ Of free (6) fiſhery, is ſych : 

The king, &c. Command A. &c. that, &c. he permit B. 
to have free fiſhery in the water of him the ſaid A.in N. or 
thus, in the water in N. which he ought and hath been uſed to 
have in the ſame, as it is ſaid : and unleſs, &c. 

K There is another form of the writ of guad permittat, in 
the nature of mortdaunce/lor, and is ſuch : . 

The king, &c. Command A. that, &. he permit B. to 3 Ed. 25. 
have c:mmon of paſture in N. in which C. father, or mother, 
or ſiſter of him the ſaid B. whaſe heir he is, was ſeiſel, as of 
fee (c), as belonging to his or her freehold in the ſame town, . 
the <5 whereon he or ſhe died: and unleſs, &c. 

L And if it be a common in groſs, then he ought to put 


this clauſe in the writ, As belonging to his freehold, &c. 31 Ed. 3. Quod 
And fo a parſon or an abbot ſhall have a gued permittat Peel 8. 
of the ſeiſin of his predeceſſor, and the writ ſhall ſay, Quod 3 | 


Command, &c. that he permit B, parſon of the church of A prebend had 


the writ for 


123 Y 


Quod permittat * 


C. to have common of paſlure in N. of which F. ſome time furing a wat-rin 


1me of 


parſon 7 C. aforeſaid, &c, was ſeiſed, as in right 4 ) of his — 


» 


his 


(3) Note; A præcipe does not lie (c) Ut de frodo, add & de jure. 


pro piſcaria in aqua, but pro pifcaria 31 Ed. 1. Brief 74. 


generally, for thereby the ſoil itſelf (4 U de jure eccleſiæ, or ut de feoda 
is to be recovered. In. Ed. 1. ecclfie, 31 Ed. 1. Quod permit- 


Brief 861. 4 EA. 3. Fement 79. tat 8. 


Ee 4 church 
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church aforeſaid, the day whereon he died, as it is ſaid: and 
unleſs, &c. 

And the rule in the Regiſter i is, that in the ſame man- 
ner as is ſaid before of common of paſture, ſo it may be 
ſaid of all other commons, as of turbary, piſcary, &c. 

And there are divers other writs of quod pe: mittat of an- JI 
other nature; as a man ſhall have a quod perm ttat againſt 
the lord, to ſuffer his villains to do ſuit to his mill, Se. 
and that accrueth by uſage and preſcription; the writ 
is, | 

1241 The king, &c. Command A. that juſtly and without delay A 
he permit (a) his villains of C. to do ſuit to the mill of B. &c. 
in E. Cc. And unleſs, &c. and the ofereſaid B. ſhall make 
you ſecure, &c. then ſummon, &c. 

. And another writ . Command A. &c. that he permit B. 
treſpaſs lie h: to grind his demeſne corn of N. at the mill of him the ſaid A. 
_ _—_— in N. quit of multure, which he ought an hath been uſed to 
: take it, a quod grind at the ſame mill, as it is ſaid: and unleſs, &c. Or, 
3 4 & command A. &c. that he permit B. to draw water at the well 
44 _ 4} na of him the ſaid A. in N. as he ought and hath been uſed to 
1. Ed. 1. Br. . Ss” | 
Bartail 13. 56. draw at it, as it is ſaid : and unleſs, &c. Or, That he per- 

— ey egy mit B. to water his flock at the water of bim the ſaid A. in N. 
mittat brought as he ought and hath been uſed ta water it, as it is ſaid. Or, 
80 That he permit B. to have his free bull in N. as he ought and 

hath been uſed to have, as it is jaid, Or, That he permit B. 

io have @ certain way over the land of him the ſaid A: 

in N. Sc. Or, That he permit B. 10 have his free 
fold in his demeſue lands in I. which be ought and hath 
been uſed t have. Or, That he permit B. to have | 
free fiſhery in the water of him the ſaid A. in N. Cc. Or, 

That he permit B. to have free paſſage over the river Humber 

in the ſbip of bim the ſaid A. which he ought and bath been 

uſed to baue in it, as it is faid, &c. And unleſs, &c. But 

2 man ſhall not have a guod permittat of reaſonable eftevers in 

a tod, er in turbary, or in heath, and the like, Zub. ſea-· 15. N. L. 


(a) See 17 Ed. 3. 67. 18 Ed. 3. that the mill itſelf is not in demand. 


50, 57- 29 Ed. 3. 13. And note See 18 Ed. 3. 57. I nc defend. damage. 
tat in this writ eſplees are bound in folemnt, 


the multure, avd not in the toll, for 


Ang 


Quod permittat. 


And the like by the rule in the Regiſter, for in lieu 
thereof is given the writ of aſſiſe of novel diſſeiſin by the 
ſtatute of Weſt. 2. cap. 26. 
And a man ſhall have a writ, That he permit him to ereft 
ladders in the foil of him the ſaid L. in B. contiguous to his 
manſion, for covering and 1 epairing his houſes there, as often as 
need ſhall be, as he ough: and hath been uſed to erect them, as 
it is ſaid : and unleſs, &c. 
And a man may have a writ of quod permittat of a cor- 
rody ; as, command P. prior, &c. that he permit B. to have 
competent ſuflenance for himſelf and one boy in viduals and ap- 
parel, and in all other neceſſaries, and in provender for one 
harſe every day; and alſo competent ſuſtenance for four men of 
the company of the ſaid B. four boys, four horſes, four harriers, 
and four ſparrow-hawks every year, at the feaſts of the birth of 
our Lord, Eaſter, Pentecoſt, and All-Saints, and for three 
days after every of the ſaid feaſts, in the priory of C &c. of 
which E. ſeme time prior of the place aforeſaid unjuſtly, &c. 
| diſſeiſed F. father of the aforeſaid B. whoſe heir he is, after the 
fir ft paſſage over of, & c. 
And in a quod permittat habere chiminum, in the nature 30 Ed. 1. Qued 
of the writ of right, and to hold ſuit, and dereign the war- 88 10. 
* 5 r. Battail 23. 
rant, Sc. the defendant came and joined the miſe upon 
the mere right, and was received. 
B (5) And in a guad permittat by a parſon, he counted of 4 Ed. 3. 48. 
the fee and right, and held ſuit, and dereign, c. and the Wen Fern- 


tat 7. 
tenant came and gaged battail, c. Tempore Regis, 0 


Ed. 1. 
And tenant in tail ſhall have a quod permittat (c). 
C (a) Andina quod permittat of a common the tenant 
alledged the darreia ſeiſin in the plaintiff; and it was ad- 


judged 


— 


— 


(5) 30 Ed. 1. Puod permittat 10. 17 Ed. z. oy. a quod rermittat by te- 
(e) Temp. Ed. 1. Buod permittat nant for life; ſo 4 Af. 4. | 

9. 4 Bd. 3. . 39. 4 Ed. 3. 2, Of common, &c, See a, quod per- 

ſo ſhall a tenant for life. 4 Af. 3. mittat of common of paſture of his 

, (a) Sce a quod fermittat by tenant own ſeiſin, it ſhall bind eſplees, &c. 
in tail in the debet Y folet, 4 Ed. 3. and he tendered ſuit, Sc. And the 

40. See 4 Ed. 4. 24. 3 Ed. z. 5 writ was in the ,, £9 folet. Pole de- 

and he ſhall declare on his caſe, fended it, and joined the miſe or iſſue, 


whether 


124 uod permitiat. 


judged a good plea to abate the writ, But there the plain- 
tiff counted of the ſeiſin of his anceſtor : for a man ſhall 
have a gud permittat of his own ſeiſin, as it ſeemeth. 

And a qued permittat, him to reduce a_ watercourſe, &c. 
which is miſ-turned, will well lie. ; 

And a man ſhall have a gued permittet againſt the te- E 
nant of the freehuld for an act done, or a diſturbance done 
by a ranger who was not tenant of the ſoil, | 

And the proceſs in a guod permittat is ſummons, attach- Þ 
ment and diſtreſs: and if the ſheriff at the ſummons re- 
turn nihil, the plaintiff may pray a (6b) capzas and have it, 
Durd vide H. 39 El. 2. 

And the form of a count in a gued permittat appears in 
the book of entries, fol. 80. on the firſt fide. 

And if a man build a houſe, or a wall, or other thing 
which is a nuſance unto the freehold of another, and Gieth; 

£ | he whoſe nuſance it is ſhall have a writ 9d permittut 
f againſt his heir that did the nuſance, and the writ is 
ſuch: | 
The king to the ſheriff, &c. Command A. that juſtly, &c. 
be permit B. to pull down a certain houſe, or a certain wall, 
or a certain hedge, or a certain mill, or to fill up a certain ditch, 
which R. the father, or other anceſtor ef the aforeſa:d A. (c) 
wheſe heir he is, unjufl'y and without judgment raiſed or made, 
Jo the nuſance of the fr ee tenement of C. the father, or other 
anceſtor of the aforefaid B. wheſe heir he is, in the ſame town 
er in another town afier the firſt, &c. as it is ſaid, and unleſs 
de will do it, &. Or thus: That he per mit B. to raiſe or 


2 H. 4- 1. 3c 


It 


whether he had the better right to 
ho'd in ſeveralty, (as he tendered it) 
er the demandant to have tlie com- 
mon, Sc. and reſolved, 1. That the 
writ being in the defer & folrt, and fo 
a writ of poſſeſſion, that the mile 
mould not be joined. 2. That he 


could not have a writ of his own ſei- 


fin in the d-4-r ; but becauſe the par- 
ties were agreed, that the mile ſhiould 
fland, the writ was amended, and 


folet firuck out. IJ. 16 EA. 3. 


(3) And after appearance a di//»:n- 
gas in lieu of a petit cape, and there- 
fore in a gu per mittat againſt two, 
they ſhall not. fourch per Diftre/c. 
38 Ed. 3. 1. contra 14 H. 4. der 30 
Ed. 3 3. Nae; the party there 
came in by the canis, and theretore 
was put to anfwer. 

(c) Or preitece/Jer, and therefore if 
the writ be general, ad u umentum 
liter: tencmeritt ii, it is a good plea to 
ſay, that it was not Gone in his time. 


4. 1 


later 


/ 


Juod permittat. 


lower a certain pool in L. which the aforeſaid A. unjuſtly 
lowered or raiſed, to the nuſance of his freehold, or of C. father 
of the aforeſaid B. &c. Or thus: That juſtly, &c. he per- 
mit B. to bring back again the courſe of a certain water in L. 
into its right and antient courſe, which C. the mother of the 
aforeſaid A. whoſe heir he is, diverted, to the nuſance, &c, 
Or thus: That july, &c. he permit B. to open a certain 
way in N which C. father of the aforeſaid A. wh:ſe heir he 
is, unjuſtly fopped up, &c. 

(a) And if a man levy a nuſance unto tke freehold of 
another, and he to whom the nuſance is done make a 
feoffment in fee of the land; and he who did the nuſance 
make a feoffment of the land in which the nuſance is; 
yet there is a writ in the Regiſter for the feoffee of him to 
whom the nuſance was levied againſt the feoffee of the 
other, to reform chat nuſance, and the writ is ſuch: 

The king to the ſheriff, &c. Command C. that juſth, 
&c. he permit B. to make broad a certain way in N. which 
C. unjuftly and without judgment made narrow. 


But this writ is not given by te ſtatute, but he may ſue, 


&c. by the ſtatute Ye. 2. in caſu conſimili, &c. c. 2. 4. 

And a quod permittat of a fair or market ſhall be ſued in 
the common pleas; and the writ is ſuch: 

The king to the ſheriff, &c. If A. ſhall make you ſecure, 
&c. then ſummon B. &c. that he be before our juſtices, &c. 
to ſhew wherefore he hath ſet up a certain market, or a certain 
fair in I. to the nuiſance of the free market, or free fair of him 
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( 12g ] 
Or Bailiw. 
34 Ed. 1. Br, 
Demand 47 


— - 


otherwiſe. 


(a) So is Perrudioct's caſe, 5 Co. 
after a requelt to abate it. See 4 A/. 
3. 4 Ed. 3. 36. 5 Ed. 3 43. 
The father erects a lime-kiln, which 
is a nuſance to B. and after diſconti- 
nues the uſe. thereof, and then B. 
makes a leaſe for life; then the fa- 
ther uſes the lime-kiln and dies, and 
the ſon does not abate it on requell ; 
a quod permittat lies againſt him: but 
if the father had levied it before the 
leaſe, and had from time to time uſed 
it during the leaſe, then it had been 


Note; The writ there was, 
Quad,; »ater leva vit ad nocumentum liberi 
tewti ſui, The defendant ſays, that 
he had a Ki there, and uſed i it 
before the leaſe, Ec. 

It ſeems by the ſtatute, it ſhall be 
brought againſt him that did the tort, 
and the tertenants after the aliena- 
tion, Weſt. 2. cap. 24. alſo it lies fur 
a ſucceſſor; and note; in ſuch caſe 
the alienee may have aid of him in the 
reverſion or remainder. 2vere 30 


Ed. 3. 26. 4 Af. 3. Reg. 194» 
the 


2. 


125 Writ of Admeaſurement of Poſture. 
the ſaid A. in the ſame town, or in another, after the firſt, 
&. ar it is ſard. And have there the ſummoners, &c. 

And the like writ for the heir, where the father levieth 
the market or fair unto the nuiſance of another fair or 
market; or for the heir againſt him who levieth the 
nuiſance, We. | 


Writ of Admeaſurement of Paſture. 


| HE writ of admeaſurement of paſture lieth be- B 
twixt commoners who have common appendant 
ta their freeholds, if one of them ſurcharge the common 
by putting in more cattle in the common, than he (5) 
ought to have common for there, then that commoner 
who is grieved ſhall have this writ of admeaſurement of 
paſture ; and by this ſui: all the commoners ſhall be ad- 
meaſured, as well thoſe who have not ſurcharged the 
common, as he who hath ſurcharged it, and he who 
bringeth the action ſhall be alſo admezſured. 
(a) And the writ is vicontiel, and ſhall be directed unto 


the ſheriff, and ſhall not be returnable ; and the form of 
the writ is ſuch : 


The king to the ſheriff. Re. A. hath complained unto us, 
that B. and C. his wife have unjuſtly ſurcharged his common 
of paſture in N. fo that they have in it more beaſts and cattle 
then they ouzht to have, and than it belongs to them to have; 
and therefore we command you, that juſlly and without delay 
you adineaſure that paſture, fo that the aforeſaid B. and C. may 
not have in it more. beaſts and caitle than they ought 10 have, 


SH. 6. 26. 
Ant. 125 


View in the ac 
tion. 3H 6. 
26. Vouche: ; 
alſo 32 Ed. z. 
Voucher 194. 


— — 


() Note; If A. grants to B. com- 
mon for one thoufano catile in four 
carves, and after grants to C. com- 
mon in the ſame land for one hundred 
beaſts; if by the ſecond grant the 
beaſts of the firſt grantee cannot have 

' ſufticienr, the ſecond grant is void 
againt B. 18 H. 6. 30. Note; The 
writ ſhail be brought againſt him only 
who ſurcharges; and in this writ all 


ſhall be admeaſured; but not to their 
prejudice, ſeeing they are not parties 
to the ſuit, 8 H 6 26. 

(a2) Admeaſurement ſeems not to 
lie for common appendant, or for 
common by ſpecialty /ans number; 
but for him who has common appur- 
tenant, or a certain common by grant 
or ſpecialty if he ſurcharge. 22 . 


55 
and 


clamour, &c. | 


(b) And if the tenant ſurcharge the common with his 
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and it belongs to them to have, according to their freehold which 
they have in the ſame town, and that the aforeſaid A. may 
have in that paſture ſo many beaſts and cattle as he ought to 
have, and it belongs to him to have, that we may hear no more 
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Note, this writ 
is vicontiel, and 
the ſtatutes ate 
the judges by 

7 Ed. 4. 25 

18 Ed. 3. Ad- 
me aſuremeat & 
a notable calc. 


cattle, Sc. the lord ſhall not have the writ of admeaſure- 
ment againſt the tenant ; but it ſeemeth the lord may 


diſtrain the ſurpluſage of the cattle damage feaſant. 


And 


ſome ſay, that the lord may have an aſſiſe againſt the te- 
nant for the ſurcharge, for that he is diſturbed of the pro- 
fit of his land. Quære of theſe caſes (c). 


(5) He cannot diſtrain the ſurplus, 
where the tenant has common appen- 
dant, until it be admeaſured, 10 Ea. 
3. 51. 18 Ed. 3. Admeaſurement 7. 
per curiam, and yet he may approve 
It. | 

Nate; The lord may have an ad- 
meaſurement; but he himſelf ſhall 
not admeaſure, Temp. Ed. 1. Ad- 
maſurement 12. See 6 Co. 54. Cor- 
bet's caſe. 

(e) See Brad. 229. That the lord 
may have admeaſurement againſt his 
tenant, or e conrcr/o for a commoner 
againſt the lord. Temp. Ed. 1. Ad- 
meaſurement 16. Not againſt the lord, 
becauſe he cannot approve, but againſt 
the tenant who is not lord. id. 11. 
18 Ed. 3. 80. Admeaſurencit 7. If 
there are two neighbours in a vill, 
who intercommon each in the other's 
land, admeaſurement does not lie be- 
tween them; but if there are three 
neighbours A. B. and C. and each 
intercommons in the other's land; 
if one of them ſurcharge, the whole 
admeaſurement lies, for he had com- 
mon in the lands of the three, Vc. 
But where there are only two neigh- 
bours A. and B. admeaſurement does 
not lie, for there on a ſurcharge, the 
remedy is by aſſiſe as tertenant, and 
not as a commoner; and a tertenant 


cannot be admeaſured; but where 
there are three commoners or more 
who intercommon, each ſhall be ad- 
meaſured in the lands of the other, 
18 Ed. 3. 43. 30. Admeaſurement, 
when againſt tenant of the ſoil. ibid. 
4. See 18 Ed. 3. Admeaſarement 7. 
19 Eg. 3. 30. 

Note; The writ of admeaſaurement 
lies, though the plaintiff has diſſeiſed 
the tenant of the common, if he con- 
tinues ſeiſed of the land to which, 
8 Ed. 2. Admeaſwement 14. And if 
the defendant has common appendan 
to his freehold in three vills, it may 
be admeaſured for the lands in one 
of the vills. Temp. Ed. 1. ibid. 15. 
Note there, if one has common appen- 
dant, and the lord of the ſoil grants 
him common there for two hundred 
beaſts more, whereby the common 
is ſurcharged ; admeaſurement lies 
againit him, and he ſhall admeaſare 
wichin the number granted him, and 
ſhall be put to vouch his grantor to 
warranty. Temp. Ed. 1. ibid. 16. and 
Brief 862. See 22 Af. 65. Admea- 
ſurement 11. 

Note; If the lord leave ſufficient 
common, but the way is not at ſo 
gocd eaſe or plight as it was before, 
alliſe of common lies, by Steurt. 1 
E 


But 


IS Ed. a. 20. 


See 179. E. 
1226. D. E. 


4 Burr. 2. 31. 


3 Bi. Comm. 
239» 


forge 22» 
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But if the lord ſurcharge the common, the tenant ſhall 
not have a writ of admeaſurement againſt the lord, but he 
ſhall have an affiſe of common againſt the lord. 

And ſo if the lord make approvement of the common 
unto himſelf, and leave not ſufficient common to the te- 
nant, the tenant ſhall have an aſſiſe, and not a writ of ad- 
meaſurement. And he who hath common appurtenant 
certain, or common by grant certain, ſh. Il be admeaſured ; 
and a tenant ſhall have an admeaſurement againſt him; 
but he who hath a common appurtenant without number, 
or common in groſs without number, ſha}l not be ſtinted, 
nor doth a writ of admeaſurement lie againſt him. 

And in the time of Ed. 1. it was agreed, That one 
neighbour ſhall have a writ of admeaſurement againſt an- 
other, where they intercommon by reaſon of neighbour- 
hood. | . 

And if the ſheriff will not make the admeaſurement, 
he ſhall have an alias and pluries, vel cauſam nobis fignifices. 
And if he do not return the pluries, he ſhall have an at- 
tachment againſt the ſheriff. And the plea may be re- 
moved out of the county by a pone, at the ſuit of the plain- 
tiff, without ſhewing cauſe in the writ. But at the ſuit of 
the defendant he ought to ſhew cauſe in the writ; and 
the writ of pore is ſuch : 

Put, a: the petit:on of the plaintiff before our juſtices, &c. 
ſuch a day, the plea which is in your county by our writ between 
A. and B. of admeaſurement of common of paſlure in N. and 
ſummon, &c. the aforeſaid B. that he be then there to anſwer 
the aforeſaid A. thereupon, &c. And have, &c. this writ 
and the other writ. 5 | 

And upon this writ of admeaſurement the plaintiff ſhall 
enter his plaint in the county before the ſheriff, as he 
would do in a replevin ſued by writ, and upon that the 
ſheriff ſhall make a warrant againſt the defendant, Ec. 
and warn him to appear; and if he come and plead no- 
thing in bar, or grant it, then the ſheriff ſhall make the 
admeaſurement. 

L In a writ of admeaſurement brought againſt one of com- 
mon in D. the defendant ſaid that he had lands in B. and 
S. to 
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$. to which he had common in the ſame place, and yet 
the writ good; for it is holden there, that the ouſter of 
the ſurcharge ſhall not be in the ſame place only, yet it 
ſeemeih all the common ſhall be admeaſured. Temp. 


Ed. 1. Admeaſ. 15. J M. eee Sheds be on ifiud fn Grote. 


But if the defendant ſhew cauſe unto the ſheriff where- 
fore the admeaſurement ſhould not be- made, then the 
ſheriff ought not to make admeaſurement upon this writ z 
but the plaintiff ought to remove the plea by a fone into 
the common pleas, by which pone the defendant ſhall have 
day to appear, &c. And if he appear not, then ſhall iſſue 
a diſtringas directed to the ſheriff to diſttain the party, and 


| ſuch day ſhall be given by that writ, that two counties 


f 


may be kept between the date of the writ and the return, 
and in the counties proclamation ſhall be made, that he 
come and ſhew cauſe why the admeaſurement ſhould not 
be made. And if he do not come at the return of the 
diſtringas, then a writ ſhall be awarded unto the ſheriff, 
to make the admeaſurement by his default; and that is 
given by the ſtatute of ei. 2. c. 8. and the writ is, 

The king to the Heri, &c. Whereas A. hath lately com- 
plained to us, that B. and C. have ſurcharged his common of 
paſlure in N. ſo that they have more beaſts and cattle in it than 
they ought to have, and it belongs to them to have: wherefore 
we commanded you, that juſtly and without delay you ſhould 
cauſe that paſlure to be admeaſured, ſo that the aforeſaid B. and 
C. might net have in it mare beaſts and cattle than they ought 
to have and it belonged to them to have, according to their free- 
hal in the ſame town ; and that the aforeſaid A. might have in 
that paſture ſo many beaſis and cattle as he ought to have and 
it belonged to him to have, &c. that we might hear na more 
clamour, &c. and you have done (a) nothing thereupon, as we 


have received information from him the ſaid A. and whereas 


we have ordained in our writ of admeaſurement of paſlure, 
that after the grand diſlreſs days be given, within which 
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a) Note; Though nibil be returned to each of che three writs, yet by the 


ſtatute they ſhall proceed to the admeaſutement. 


No 


L n26 ] 
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tio counties may be holden, whereat proclamation ſhall be 
made, that the defendant come in to anſwer the plaintiff; 
on which day, if he do not come, admeaſurement may be 
made by default: we command you, as we have heretofore 
commanded you, that juſily and without delay you cauſe the 
aforeſaid paſture to be admeaſured, according to the tenor of our 
other writ thereof to you directed, and according to the. form of 
our flatute thereof provided and ſet forth, that we may not be 
again ſolicited upon this matter by the aforeſaid A. Witneſs, 
&c. 

And when the plea is removed by pone in the common 
pleas, and the plaintiff appears and the defendant alſo, 
then the plaintiff ſhall count againſt the defendant ; and 
ſee the form of the count in the bock of Entries, fol. 
128. | 3 
And if the defendant grant to have the admeaſurement, 
a writ ſhall iſſue to the ſheritf to make admeaſurement, 
which ſhall be ſuch : 

The king to the ſheriff, &c. We command you, that taking 
with you twelve, &c, by whom, &c. who neither, &c. you 
go in your own perſon to admeaſure the common of paſture, and 
by their oath you cauſe the common of paſture aforeſaid to be ad- 
meaſured, ſo that the aforeſaid 8. and D. may not Have more, 


| &c. than to them belongeth to have, according to their freehold 
which they have in that town : and that the aforcſaid R. may 


have in that paſture ſo many beafls and caitle as he ought to 
have and it belongs to him to have, according to his freehold 
which he hath in that town, and the admeaſurement, which, 
&c. you make known before our juſtices under your ſeal and the 
ſeals of thoſe, &c. 

After the pore returned to remove the plea out of the 
county, if the defendant make default at the day of the 
return of the writ, then ſhall iſſue a writ to the ſherift to 
diſtrain the defendant, and in the writ ſhall be contained, 


that he make open proclamation in two counties, Cc. 


that the defendant come into the common pleas at the 
day of the return of the d;ringas, to anſwer to the plain- 


tiff, &c. And if the ſheriff return the writ ſerved, and 
the 


Writ of Admeafurement of Paſture, 


the defehdant do not come, then ſhall iſſue a writ to the 
ſheriff to make the admeaſurement. 

And it appeareth by the book of Entries, el. 123. 
That a writ of 2 doth not lie againſt the 
lord of the foil (5). 

And if a man be once admeaſured by a writ of admea- 
ſurement directed unto the ſheriff by the ſheriff, &c. and 
afterwards he ſurcharge the common again, then the party 
who ſued the firſt writ ſhall have a writ to the ſheriff, 
called a writ de ſecunda Japoryner ations 1 and the writ is 
ſuch ; 


degree as the lord himſelf. 8 Ed. 2. Admeaſarement 14, In admeaſorement of paſture the de- 
fendant ſaid, that the demandant, pendent the writ, had ejected him of the common, and no plea 
far not withſtanding that he had not the common, he held the land for which the common is ſur- 


charged. 


The king to the ſheriff, &c. A. hath fhewed unto us, that 
whereas he lately brought to you our writ of admeaſurement of 
his common of pajlure in N. which B. unjuſtly ſurcharged ; and 
you did admeaſure that paſture by our command, as the cuſtom 
is in our realm, &c. he the ſaid B. hath unjuſtly ſurcharged 
that paſture after the aforeſaid admeaſurement, to the great ex- 
pence an i grievance of him the ſaid A. and contrary to the 
form of the ſtatute thereupon provided : and becauſe we will 
relieve the ſaid A. as we are bound to do, according to the form 
of the ſame ſtatute, we command you, that you go in your own 


perſon to that paſture, and diligently inquire, by the oath of 


hongſt and lawful men of your bailiwick, by whom the truth of 
the matter may be better known, touching the ſecond ſurcharge 


of the ſame paſture ; and if you ſhall find by that inqueſt, that 


the paſture was again unjuſtly ſurcharged by the aforeſaid B. 
after the admeaſurement, then that you anſwer ta us at the ex- 
chequer for the beaſts beyond the due number put into the paſture 
after the firſl admeaſurement, or far the price of them, and 
remove the ſurcharge aboveſaid, 

F And it appeareth by this writ, that a man ſhall have a 
writ de — upon the firſt writ of admeaſure- 


that the feoffee 
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See 125. D. 


18 Ed. 3. 20. 
Admeaſurement 
7. ac', and there 
holden that it 
lieth not againſt 
the ſeoffee of the 
lord of part of 
the demeſnes, ſo 


is in the ſame 


_— 


—_— — — — e 


() See 2 H. 6. 41. And there ſome hold that the defendant ſhall have ad- 


. See 8 H. 6. 27. 9 H. 6. 41. 2 12fl. 83. 
Vor. I. | Ff 


ment 


3 Bl. Com. 239. 
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ment of paſture, which is vicontiel, and directed to the 
ſheriff, if the ſheriff make admeaſurement upon that writ, 
and afterwards the defendant ſurcharge the common again, 
as well as upon a writ of admeaſurement awarded out of 
the common pleas upon a judgment there given, Cc. 
But upon the writ of admeaſurement awarded to the 
ſheriff, by which he maketh admeaſurement, if the deſen- 
dant ſurcharge the common after, the writ of ſecund ſuper- 
oneratione ſhall be awarded out of the chancery : but upon 
a judgment given in the common pleas of admeaſure- 
ment, &c. if the defendant ſurcharge the common, the 


writ of ſecunda I be awarded out of the 


common pleas; and the form of the count in a writ of 
admeaſurement is ſuch : 

And whereupon the aforeſaid plaintiff complains, that where- G 
as he is ſeiſed of one meſſuage with the appurtenances in S. to 
which he the ſaid plaintiff hath and ought to have common «f 
paſture, with four horſes, in one hundred acres of paſiure called 
B. every year throughout the whole year, appurtenant. And 
the aforeſaid defendant is ſeiſed in his demeſne as of fee of four 


yard-lands with the appurtenances in the ſame town, to which 


the ſaid defendant hath and ought to have common of paſture, 
with one hundred horſes and twenty oxen, &c. every year . 
throughout the whole year, appurtenant; the aforeſaid defen- 
dant hath unjuſtly ſurcbarged the common of paſture aforeſaid 
called B. ſo that he hath more beafls and cattle in it than he 


ought to have, and to bim belongs to baue; whereupon he ſaith 


that be is injured, and hath ſuſtained damage to twenty pounds, 
and prays admeaſurement. | 

And by the writ of ſecunda ſuperoneratione the plaintiff H 
ſhall recover his damages againſt him that was defendant 
in the firſt writ, and alſo he ſhall forfeit unto the king the 
cattle which he put in over the due number after the ad- 
meaſurement made. And all this is by the ſtatute of 
Weſt. 2. Vide ant. 125. 

(a) And note, That by the writ of admeaſurement all [ 


* 


* 


(a) But note; The judgment on the aggrieved, he ought to bring a new 


admeaſurement, is only to extend be- admeaſurement. 
tween the parties: for if any other be ſurement 7. 


18 Ed. 3. Admea- 


3 ; the 


Writ de Reparatione facienda. 


the commoners ſhall be admeaſured as well as thoſe who 
were parties to the writ. But if any' of thoſe who are 
commoners, but not parties to the writs of admea- 
ſurement, c. ſurcharge the common after admeaſure- 
ment, they ſhall not forfeit their cattle, nor the value of 
them that were in the paſture above the due number, 
becauſe they were not parties to the firſt writ, nor ſhall 
the party recover damages againſt them fof this ſurcharge 
in this writ. For the writ of ſecunda ſupereneratione doth 
not lie but only againſt him, againſt whom the firſt writ 
was ſued fotth. 


Writ de Reparatione facienda. 


HE writ de reparatione facienda lieth in divers 

caſes ®; one is, where there are three tenants in 
common or joint, or pro indiviſs of a mill or a houſe, Cc. 
which falls to decay, and one will repair, but the other 
will not repair the ſame, be ſhall have this writ againſt 
them; and the writ is ſuch : 


The king to the ſheriff, &c. If A. Hall make you ſecure, 


&c. then ſummon, &c. B. and C. that they be, &c. to ſhew 


wherefore whereas they the ſaid A. B. and C. hold a certain 
mill in N. undivided, and receive the iſſues thereof coming by 
equal portion, and are bound to repair and keep up the ſame 
mill, and they the ſaid B. and C. although they receive their 
ſhare of thoſe profits, yet refuſe to contribute to the reparation 
and ſupport of the ſaid mill, to the great damage and grievance 
of him the ſaid A. as it is ſaid : and have there the ſummoners 
&e. | 


C And ſo if a man have a houſe adjoining to my houſe, 


and he ſuffer his houſe to lie in decay, to the annoyance 
of my houſe ; I ſhall have a writ againſt him to repair his 
houſe in ſuch form : 


KK 


(127 ] 


11 Co. 38, d. 


1 This writ is grounded on the cuſtom of a place not on the common law. 
2 Ld. Raym. 1093. 4 N Repo . Ks 2m ache be ri eee 


Cmmand 
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11 H. 4. 83. 


Writ de Reparatione facienda. 


Ki” Gommand A. that, &c. he cauſe to be repaired his ce tain 


houſe in N. which threatens deſtruction, to the nuſance of the 
freehold of B. in the fame town, which be ought and bath been 
uſed to repair, as it is ſaid, &c. and unleſs, &c. 

And ſo if I have a paſſage over a bridge, and another 
ought to repair the bridge, and he ſuffer the ſame to fall 
to decay, I ſhall have a writ againſt him in this form : 

- The king, &. Command A, that, &c. he together with 
B. and C. his partners, cauſe to be repaired à bridge or certain 
peel in N. whych he with them ought to repair, as it is ſaid, 
and unleſs, &c. or thus, a certain bridge, or @ certain pool 
which is fallen down, or broken down te the nuſance of (a) the 
freehold of B. in the ſame town, which he ought and hath been 
uſed to do, &c. as it is ſaid; or thus, to cauſe to be repaired 
with B. and C. his partners, the ditches and walls in N. 
which are fallen down, to the nuſance of the freehold of B. and 

C. which be ought and hath uſed to repair with them, as it is 
ſaid, &c. 

And if any bridge, wall or ſewer be broken, unto the 
annoyance of the country, upon a ſurmiſe made by any 
perſon thereof in chancery, that certain perſons ought to 
repair the ſame, he ſhall have a writ unto the ſheriff to 
diſtrain ſuch perſons to repair the ſame ; but it appear- 
eth (ö) by the Regiſter, that the king {hall ſend bis com- 
miſſion to the ſheriff to enquire who ought to make ſuch 
bridge, and that he diſtrain them to make the ſame, and 
repair it. But by the ſtatute of 28 Ed. 3. cap. 9. (c) a 
commiſſion ſhall not be made unto the ſheriff to take an 
indictment ;z and the king may ſend 


unto the ſheriff to 


(a) And nete; In this writ the party 
recovers his damages, and it ſhall be 
awarded that the defendant repair, 
and that he be diſtrained to do it. 
18 Ed. 3. 23. So in this writ he ſhall 
have the view; contra if it be but an 
action on the caſe for not repairing, 
for there he ſhall recover but damages. 
744 $., 

(40% On a commiſſion an inqueſt 


. 
* © 
24 


ſo not puniſhable i in the ſheriff' 


was found (and returned into chan- 


— — 


cery, And ſent thence into 
the abbot of . and his pr ors, 
had repaired the bridge of 5. 

(e) Note; It ſeems ſuch co 
were principally to redreſs 
which were within the prec 
franchiſes, or leets of other lords, and 
bs. 


29 Ed. Zo . 8 _ xt 


diſtrain 


Writ de Reparatione facienda. 


diſtrain thoſe perſons who ought to make or repair ſuch a 
way, or cauſey, or pavement, and upon it an alias and 
pluries if it be not done, and an attachment upon the 
ſame; and if the bridge or way be in the conſines of the 
county, he ſhall have ſeveral writs unto every ſheriff to 
diſtrain them in their bailiwicks, that they, with the men 
in other counties, ſhall make pad repair the bridges and 
ways, Ce. | 


And there is another writ in the Regiſter in the title of 
the writ of ex gravi querela, thus: 

The king to the mayor and ſheriff of A. greeting: It is 
ſhewed unto us on the bebalf of W. that whereas he hath a cer- 
tain cellar with the appurtenances in the ſaid town of A. and J. 
bath a certain cellar with the appurtenances in the ſame town, 
over the cellar aforeſaid, which is in a very ruinous flate, to 
the nuſance of the cellar of him the ſaid W. and which by the 
aforeſaid I. according to the cuſtom of the ſaid town ought to 
le repaired ; nevertheleſs he the ſaid I. refuſes to repair that 
cellar, as it is ſaid, to the great damage of him the ſaid W. 
and contrary to the cuſtom aforeſaid, and becauſe we will not 
that he the ſaid W. be injured in this matter, we command you, 
that having called before you the parties aforeſaid, and having 
heard their reafons on each fide, you cauſe due and ſpeedy com- 


plement of juſtice to be done to him the ſaid W. in the pre- 


miſſes, as of right and according to the cuſtom, &c 


And thereupon the mayor and ſheriffs, or bailiffs ſhall 
proceed, and award proceſs againſt the parties; and if 
they will not do it, he may have an alias and pluries, and 
attachment againſt the mayor and bailiffs, 


FF 3 
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11 K. 2a. Curia 
E1:ud:-nda 5 L. 
5 Ed. 3. 100. 
It ought to be in 
the debet and ſo- 
let, and the te- 
nant for life ſhall 
have the writ. 

4 H. 4. 11. IL. 
s Ed. 4. 118. 
119. Aman 
ſhall have this 
writ before he be 
damn fied. 

Qui timet. 

27 H. 6. 

C ria claud*. 

A nontenure isa 


good plea in ihe 
Writ. 


f 128 } 
1CH 7. 9. per 
Fireux the judg- 
ment so re- 
cover the inclo- 
ſure anc damages. 
22H 6.7,8. 
22 Ed 4. Cur" 
claud', Finch 
L. 276. | 
39 H. 6. ib, ac. 


Writ de Curia claudenda, and for repairing 
of Hedges. 


HE writ of curia claudenda may be ſued before the G 
ſheriff in the (a) county, and then the writ is 
ſuch : 

The king to the ſheriff, &c. That you juſtice A. that juſtly, 
&c. he incloſe his land in N. which is open, to the nuſance of 
the freehold of B. in the ſame town, (or in another town ) 
which be ought and hath uſed is incleſe, as it is ſaid, and which 
he can reaſonably ſhew he ought to incleſe, that we may hear no 
more ciamour, &c. | 

And this writ lieth where one ought to incloſe his land H 
from his neighbour, and will not do it; and the writ may 
be ſued in the common pleas, and then the writ is 
ſuch (5) : 

The king, &c. Command A. that juſily, &c. he incloſe 1 
his land in N. which is open, to the nuſance of the freehold of 
B. &c. which he ought and hath uſed to incleſe, and unleſs, 
&c. (c) a 

And this writ ſhall be removed out of the county at the 
ſuit of the plaintiff without cauſe, and at the ſuit of the 
defendant he ought to ſhew cauſe in the writ. And in 
the end of the writ ſhall be this clauſe : Let execution of this 
writ be dine, if the cauſe be true, otberwiſe not. 

And the curia claudenda doth not lie but againſt him B 
who (d) hath a cloſe next adjoining unto the plaintiff's 

N land, 


(a) Note; A curia claudenda ſhall be 
brought on!y in the county where the 
lands which ought to be incloſed lie, 
per Skigau. But caſe jhall be brought 
In that contts Sia 5 : 
the non-incloſure ; and if iflue be on 
the preſcription, the weave ſhall come 
de utrog comitatu, per Shipw. 11 R. 2. 
Action ſur le caſe 36, &c. and ſee there 
caſe for an incloſure; and pore, the 


is Yamaged by 


writ was ad nocumentum, 29 Ed. 3. 
20. 
(5) See 2 R. 2. Action fur le Caſe 
6 


(c) See 22 EA 4. Curia claudenda 


2. 1 H. 6. 33. H. 6. pl. I 
H. 6. pl. 2 + Men C. 33. 3 


(4) Note; The count ſuppoſes that 
the lands of the plaintiff are contigu- 
ouſly adjacent to the cloſe of the de- 

fendant, 


Writ de Curia claudenda, 
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land, and it doth not lie but for him who hath a freehold 13 2 Cur? 


in the land, for tenant for years ſhall not have this writ. p 
And the view lieth in this writ (e). | 

C Butit ſeemeth that if a man have common in a great 
- wafte to him and his heirs, or for life, and he who hath 


the land adjoining unto the waſte and ſoil, and who ought 
to encloſe, enter into the waſte, and will not make this 
encloſure ; yet the commoner ſhall not have this action 
for the damages which he ſuſtaineth, &c. (although the 
' commoner may diſtrain the cattle damage-feaſant in the 
land which is his common) for the writ doth ſuppoſe, 
Ad nocumentum liberi tent of the plaintiff, which proveth 
that the plaintiff ought to have the ſoil adjoining, if he 


have the action (a). 


08 


And 


_— 


— 


— 


ſendant, and this is iſſuable, ſor none 
ſhall have this writ, but he who has 
the land next adjoining, by Newton, 
22 H. 6. 8 and g. and Meyle contr* 
Prijot. See 13 H. 7. Kelw. 130. 
7 H. 6. Cur' claus 4. 13 R. 2. 
3. 17 H. 6. pl. 4. | 
(e) Both for the one and the other's 
lands, Sc. 29 Ed. 3. 21. | 
(a) Note; If 4. be bound to in- 


cloſe againſt B. and B. againſt C. and 


beaits eſcape out of the land of C. 
into the land of B. and thence into 


the land of 4. A. ſhall not have treſ- 


paſs againſt C. But if 4. be bound 
to incloſe againſt B. and the beaſts of 
B. eſcape into the lands of A. and 
thence into the land of one D. a ſtran- 

r, there D. ſhall have treſpaſs, and 

de put to a curia claudenda againit 
A. and fo the books 10 Ed. 4. 7. and 
36 H. 6. Barr. 68. are to be recon- 
ciled :” but it is otherwiſe if beaſts 
eſcape in view of the owner, by de- 
fault of incloſure, as out of a high- 
way, c. and freſh ſuit be ſhewn in 


Juſtification ; but if it does not appear 


they were in view of the owner, freih 
ſuit ſhall not be pleaded in bar, ex- 


cept the plaintiff alledges — , 


—_ 2 


15 - 7. 17. 22 Ed. 4. 8. 49. 10 Ed. 
4+» 8. | 


Note as to Inchſure. 


1. If beaſts eſcape into your land 
for default of incloſure, where you are 
bound to incloſe, you ſhall have no 
advantage thereof on the general iſſue, 
but ought to plead in ſpecial. 18 
H. 8.6. | 

2. See the form of the plea ; Ouę be 
not to have his action againſt him the ſaid 
G. becauſe he ſays that lang before, &c. 
he was ſeiſed of a certain chſe in 8. 
aforeſaid called D. contiguouſly adjoining 
to the aforeſaid cloſe of the ſaid A. called 
C. in which the treſpaſs aforeſaid is fuß- 
Poſed to be done, in his demeſne as of fee, 
and that the aforeſaid A. and all theſe 
<whoſe eftate he hath in the cloſe called 
C. aforeſaid, from time whereof the me- 
mory of man is not to the contrary, have 
been uſed to encloſe the ſaid cloſe, and the. 
hedges of the ſame cloſe towards the cloſe 
of him the ſaid G. ſufficiently to repair 
and amend, and that befare the time 
ewhen, &c. be the ſaid G. put his beafts 
into his ſaid cleſe to be depaſfured, and 
becauſe the hedges between the cloſe of the 


() Thais err 29. — 
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Mrit de Curia claudenda. 


And the proceſs in this writ is ſummons, attachment D 
and diſtreſs, and if he appear and afterwards make default, 


* 


he 


afercſaid A. towards the cloſe of him 
the afore/aid G. avere troken ard not 
retaired, the aferrſaid beafis from the 
Same clgſe of the faid G. for want of 
Sufficient reporation of the hedges of the 
clſe of him the ſaid A. at the time afore- 
aid entred, &c. And this, &c. Raſt. 
Entr. 621. And ſee the ſame form 


21 Hen. b. of pleading) int” Sagevill and Millard 
93 622 tw:for a treſpaſs in the park of Cheenye, 
7. 1 r . where the plaintiff replied, That he is 


ſeiſed of a piece of land of ſeven feet 
in longitudine (Latitu) & 20 verge 
in latitudine ¶ Longitud®) lying between 
the lands of the ſaid G. and thoſe of 
C. and that the beaſts on the day of 
the treſpaſs, came into his ſaid piece 
of land, and there broke the ſaid 
cloſe, c. ab/que hoc, that the defen- 
dant's cloſe is contiguouſly adjacent 
to the cloſe of C. modo forma. And 
the other party faid, it ra, &c. and 
it was found for the plaintiff, and 
twenty pounds damages for the piece 
of land, and forty ſhillings for the 
cloſe ; and it was adjudged that the 
plaintiff ſhould recover. | 
Nete ; It is a good iflue to traverſe 
the preſcription ; for if the plaintiff 
be not bound to inclote (though he 
has voluntarily incloſed) it will be to 
no purpoſe; for it A. and B. have 
lands adjoining, where there is no in- 
cloſure, the one thall have treſpaſs 
againſt the other, on an eſcape of their 
beaſts reſpectively, Dyer 372. Raft, 
Entr. 621. 20 Ed. 4. fo. although 
wild dogs, Sc. drive the cattle of the 
one into the lands of the other ; and 
22 H. 6. g. and the writ ſhall be 
guare clauſum fregit, for it is a cloſe in 
law. 
2. If the defendant pleads that he 
is ſeiſed in his demeſne, as of fee, of 
the cloſe of D, the plaintiff may re- 


ply, that J. S. was ſeiſed, ab/que hoc, 
that the defendant was feiſed in his 
demeſne as of fee, and ſo cauſe the 

ciſe eſtate to come in queſtion ; 
but if the defendant had pleaded ge- 
nerally, that he was ſeiſed of the cloſe 
adjoining, or that the cloſe adjoining 
was his trechold; there the plaintiff 
ſhall reply, that he had nothing in the 
cloſe adjoining at the time, c. and 
this ſhall make the iſſue. Dyer 365. 
Sir Ha. Leat's caſe, 

3. That ex cos ſeguenti it follows, 
nene can have advantage of this juſti- 
ſication, but he who claims an intereſt 
in the land adjoining to D. wiz. a 
common path, highway, licence, leaſe, 
Dc. and therefore if 4. be bound to 
incloſe with E. who has a cloſe adjoin- 
ing, and the beaſts of C. who has an- 
other cloſe adjoining, eſcape into the 
land of B. and thence into the land of 
A. A. ſhall have treſpaſs for this; 
and ſo held by Newton, 21 H. 6. 53. 


22 l. 6. 9. for they were treſpaſſers 


to B. otherwiſe if C. had had com- 
mon, or a way in the land of B. or 
(as it ſeems to me) if B. had been 
bound to incloſe againſt C. 22 Ed. 
4. Curia claudenda 2. adjudged. 
4. Hence it follows, that the iſſue 
is well joined in the principal caſe; 
for the defendant had not the cloſe 
immediate; ſo his beaſts did wiong, 


when they entred into the piece of 


land out of the park; and therefore, 
if A. be bound to incloſe againſt B. 
who has twenty acres adjoining, and 
A. purchaſes one acre contiguouſly 
adjacent to the incloiure, A. ſhall 
not be compelled to incloſe. If A. 
has a cloſe which he uſed to incloſe, 
and afterwards has an acre of land 


contiguouſly adjoining, and then lets 


out his incloſure, with limits, Sc. 
Yet 


Writ of Quo jure. 


he ſhall have a diſtringas in the place of a petit cape, &c. 
And if he make default at the day of the return of that 
writ, he ſhall have a writ to enquire of damages, and alſo 
a writ to diſtrain him to make the reparations, c. And 
in this writ in his count he ought to ſhew the certainty of 


the land which the plaintiff hath adjoining unto the defen- 


dant, and the certainty of the land which the defendant 
hath there adjoining which he ought to encloſe, and to 


alledge a preſcription of the encloſure, &c. as appeareth 


in the count of the book of Entries, l. 32. (a) 


Writ of Quo jure. 


HERE a man hath lands in fee, and another 
claimeth common in that land, he who owneth 
the land ſhall have this writ againſt that commoner who 
claimeth che common, and the writ is ſuch : 


The king to the ſheriff, &c. If A. ſhall make you ſecure, 
&c. then ſummon, &c. B. that he be, &c. to ſhew by what 


right he demands common of paſture in the land of him the ſuid 
A. as the ſaid A. hath no common in the land of him the ſaid 
B. (a) neither doth the ſaid B. ſervice to him for which he 
ought to have common in the land of him the ſaid A. as it is 
ſaid: and have there, &c. 

And this writ lieth for the lord of a town, or of a wot 
or for any other tenant who claimeth common in his land; ; 
although he be not lord of the waſte, or the town. 

And this writ is a writ of right in its nature, for 
when the plaintiff hath declared in this writ, the tenant 


ts ſay, That he 
hath nothing in the lands in which he claimech COmmony + 
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22 Ed. 4. 

Iſſue 127. 

10 Ed. 4 TP 
13 R. 2. n * 
Cur' claud 3. 

"= 6. 

38 Dyer. 


7 H. 4. 12. 
It is a good ples 


— 


vet he that has the land adjoining, (a) Yet note; A lord may have 
ſhall not juſtify for default of inclo- common appendant to his demeſnes 


ſure. Theſe points are reſolved, 21 in the lands of his tenant. 


H. 6. 3. 22 H. 6.8. 43. 
(a) So it is holden 22 H. 6 for if 

it be by indenture or compoſition he 

ſhall be put to his writ of covenant. 


* 


18 Ed. 3» 


ſhalt 


- — 


ä„ͤç„YäL — — — — — — ye wo 


Pol. 133 · 


Writ of Quo jure. 


mall make defence and ſet out his title to the common, 


() and alledge ſeiſin thereof, and the eſplees, and that ſuch 
in his right he offers, &c. as the demandant ſhall do in a 
writ of right; and then the plaintiff in the quo jure ſhall 
make defence, and deny the ſeiſin alledged by the defen- 
dant, and join the miſe, &c. upon the mere right, or by 
battel. See the count and the form of pleading in a guo 
jure, Lib. Ent. 96 and 80. 

And in a gue jure brought by two, ſummons and ſever- 
ance lieth, and the nonſuit of the one ſhall not be the non- 
ſuit of the other. And this gue jure lieth againſt ſeveral 
tenants, as it appeareth, H. 14 H. 3. But in that cafe 
they ſhall, it ſeemeth, make ſeveral defences, and make 
ſeveral titles, and join the miſe ſeverally. And the view 
ſhall be granted in this writ. And the proceſs in this 
writ is ſummons, attachment and diſtreſs, and after ap- 
pearance if the defendant make default, a grand diſtreſs 
ſhall iſſue out in the place of petit cape, &c, 


Writ de Rationabilibus Diviſis. 


HE writ de rationabilibus diviſis, is in its nature 

a writ of right; and lieth properly where two men 
have lands in divers towns or hamlets, ſo that the one is 
ſeiſed of the land in the one town or hamlet, and tte 
other of the land in the other town or hamlet by himſelf; 
and they do not know the bounds of the towns or ham. 
lets, which is the land of one, and which is the land of the 
other; then to ſet the bounds in certain, this writ lieth 
for the one againſt the other; and the form of the writ is 


ſuch: 


De ling to the ſheriff, &c. We command you, that juftly 
and without delay, you cauſe reaſonable bounds to be ſet between 
the land of A. of B. in C. and the land of D. of E. in F. as 
there ought and have been uſed to be, whereupon he the ſaid A. 
complains, that the afareſaid D. draws more thereof ta his ſes 
than belongs to him to have, &c. Witneſs, &c. 


— — 


(5) So that herein the defendant is held by ſome, that he ſhall not have 
actor or proſecutor, and therefore itis aid on his title. 9 H. 6. 56. 


And 


Writ de Rationabilibus Divifis. 

O And this writ lieth for tenant in tee · ſimple, and againſt 
tenant for life, and in this writ the tenant for life mall 
have aid of him in the reverſion, and they may join the 
miſe in this writ, and it ſhall be tried by the grand aſſiſe, 
as other writs of right ſhall be. 

P And this writ is vicentiel, and may be determined by the 
ſheriff: for the plaintiff in this writ ſhall make his plaint 
before the ſheriff in nature of a count, and upon the ſame 
the ſheriff ſha]l make a precept to warn the defendant, 

and when he cometh the plaintiff ſhall count, and the 
defendant ſhall anſwer the ſame in the count, c. and if 
he deny it, then the ſheriff ſhall make the diviſion and 
partition of the land between them by certain metes and 
bounds, 

Q But if the defendant will plead, and join the miſe upon 
the mere right, and put himſelf, upon the grand aſſiſe, 
then the plaintiff ought to remove the ſame by a pone, 
without cauſe, and the defendant may remove it with 
cauſe, as it is ſaid in other writs. And the count in this 
writ is in this form : 

R And the ſame A. now comes and ſays, that whereas reaſon- 
able and right bounds ought to be between the land of the afore- 
ſaid N. c. in S. and the land of him the ſaid A. in B. the 
bounds aforeſaid beginning towards the North in a certain place 
called K. and fo direfily towards the South in length by L. unto 
E. beyond which bounds the aforeſaid N. &c. ought to have 
nothing towards the Weſt, be the ſaid N. Oc. beyond the bounds 
aforeſaid, hath drawn to his fee in S. of the land of him the 
faid A. three bundred acres of moor and paſture, &c. whereof 
he the ſaid A. ſays that one W. bis late father, was ſeiſed of bis 
demeſne as of fee, by divers metes and bounds, in time of peace 
in the time of, &c. by taking the profits thereof to the value, 
&c. and that ſuch is his right, be offers, &c. And the te- 
nant may join the miſe by battel or by grand aſſiſe, 
Sc. 

A And divers tenants in common of a town or hamlet may 

have this action againſt him who is tenant of another 
town adjoining, and they ſhall count in one count, and 


ſhall make their ſeveral titles in that count, and ſhall. 


alledgo 
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Note 13 R. 2. 
Fitz. Account 
51. upon this 
| writ of ex parte 
talis, the barons 
of theexchequer 
ule to allow an 
averm- tha! the 
plaintiff in the 
writ hath paid 
the money by the 
„ of 
owner, o 
ſuch ſpecial mat - 
ter without wri- 
ting or tally of 
the lame. 


Writ de Rationabilibus Diviſis. 


alledge the eſplees ſeverally in the fame count. Which 
ſee in the book of Entries, fol. 167. 

And the defendant ſhall make his defence ſeveral againſt 
every .one of them, or may wage battel, or join the miſe 
at his pleaſure, and then the plaintiffs ſhall reply there- 
unto and recite anew their count, and alledge the eſplees, 
as before, and then join to the miſe with the tenant upon 
the mere right, or by battel at the pleaſure of the tenant. 
And if they do join the miſe in the county before the 
ſheriff,” by battel, it ſha!l be determined there, but not 
by the grand aſſiſe, &c. And it ſeemeth, that tenant in 
tail, or a parſon of a church, or tenant for life ſhall not 


have this writ, for he who hath this writ ought to have an 


eſtate in fee, and ſummons and ſeverance lie in this writ, 


and the view ſhall be granted in it. And jointenancy or 


coparcenary is a good plea in this writ, and the writ may 
be brought againſt ſeveral tenants, who have tenements in 


ſeveralty or in common in the other town. 


Prit ex Parte talis. 


HE writ of ex parte talis lieth where auditors are 
aſſigned unto a bailiff or receiver to account, and 
the auditors will not allow unto the bailiff or receiver his 
(a) reaſonable allowances, which they ought to do, but 


commit him to priſon ; he who is ſo impriſoned ſhall 
have this writ ex parte talis, &c. But if a man brings a 


writ of account, and auditors are aſſigned unto him who 
is bailiff or receiver, to take his account, and they will 
not allow him his allowances as they ought to do, Ce. 
be ſhall not have this writ of ex parte talis, nor any other 
remedy ia that caſe, for he may ſhew the ſame to the 
Juſtices, and they ſhall relieve him, 
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() Nets; Payment to the plaintif, ant has no tally or writing of the 
or to another by his command, ought ſame. . 15 R. 2. Account 5 1. ſed 
to be allowed although the account - centr' 6 R. 2, lid. 47+ per Belln. 


And 


Writ ex Parte talis. 


G And if a plea of account be ſued in London againſt a 
receiver, &c, or in other court of record, and the party 
appear, and auditors are aſſigned him by the court, and 
they will not allow unto him ſuch allowances as he think- 
eth they ought ; z he ſhall have a writ of ex parte talis; 
and the writ is ſuch: 

The king, &c. It is ſhewed unto us, on the behalf of A. 
(taken and detained in our priſon of Lincoln for arrears 'of 
his account, in which B. affirms him to be bound to him for the 
time wherein he was his bailiff in N.) that the auditors of the 
ſaid account deputed by him the ſaid B. for that purpoſe, have 
unduly aggrieved him the ſaid A. upon the ſame account, by 
charging him with receipts whith he hath not received, or 55 
not allowing to him reaſonable expences and diſcharges to the 
great damage and grievance of him the ſaid A. And "becauſe 
we will not that the ſaid A. be injured in this behalf, we com- 
mand you, that if the aforeſaid A. by the teflimony of the au- 
ditors of the accounts, all be delivered, and ſhall find you ſuff- 
cient bail to have him before our treaſurer and barons in our 
exchequer to render te the aforeſaid B. his account, according 
to the form of the ſtatute theres provided by the common council 
of our realm, then that you cauſe him the ſaid A. to be delivered 
by the bail aforeſaid out of the priſon aforeſaid, if he be detained 
in the ſame on that occaſion, and no other; and give notice ta 
the aforeſaid B. that he be then there with the rolls and talltes, 
by which the aforeſaid A. his account before rendered, to de and 
receive in the premiſſes what of right and according to the form 
of the flatute aforeſaid ought to be thereupon dene: and have 
there the names of th:ſe bail and this writ. Witneſs, &c. 
Vide Stat. inde eim. 2. cap. 11. L 
H And this writ ſhall be returnable beſore the treaſurer 
and barons of the exchequer at a certain * as it 1 
peareth by the writ. 
I And if a man have auditors aſſigned him in Laviky by 
the party who taketh the account, and will not permit tis 


tallies or other things to be allowed, but commit him to 


priſon, and becauſe he is a ſtranger in the city, he cannot 
find ſureties to bail him to ſue his writ of ex parte ali 
Oe. Then he may ſend unto the chancery, and put in 

2 ſuteties 
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Writ ex Parte talis, 
ſureties before the king there, and thereupon be ſhall 


| have a writ unto the ſheriff of Londen out of the chancery, 


rehearſing the matter, and that he hath found ſureties 
there, according to the ſtatute, commanding the ſheriff to 
deliver him out of priſon; and the writ ſhall be ſuch : 

The king to the ſheriff, & c. It is ſhewed unte us on the 
bebalf of A. (as above, until) to the great damage and griev- 
ance of bim the ſaid A. And becauſe the ſame A. is a foreigner 
in our city of London and unknown, wherefore be cannot find 
perſons of the ſaid city to be bail, to have him before our trea- 
farer and barons of the exchequer to render his account afore- 
ſaid, and farther to do and receive that which our court ſhall 
confider in the premiſſes ; and you have refuſed to admit other 
perſons bail for him the ſaid A. than of the city, and the ſame 
A. hath found ſufficient bail before us in our chancery, to wit, 


C. D. and E. of the county of York, who have become bail to 


bave him before our treaſurer (or his deputy ) and barons of the 
exchequer in fiftcen days of Eaſter next coming, to review 
there his ſaid account, and to fland to the right in the premiſſes, 
according to the form of the flatute thereupon provided by the 
common council of our realm; we command you in the mean 
time, that you cauſe him the ſaid A. to be delivered by the bail 
aboveſaid out of the priſen aforeſaid, if he be detained in the 
ſame on that occaſion, and no other : and give notice to the ſaid 
B. that he be then there with the rolls and tallies by which the 
afereſaid A. his account before rendered as aforeſaid, and to de 
and receive what ſhall be juſt and conſonant to reaſon : and 
have there this writ, &c. | 

And if he remain in priſon, he may ſue the ex parte talis 
returnable before the treaſurer and barons of the exche- 
quer, and thereupon he may have another writ out of 
chancery directed unto the treaſurer and barons of the 
exchequer, that they take ſureties of him. who is in priſon 
according to the form of the ſtatute ; and that they deli- 


ver him out of priſon. And he ſhall have another writ 


unto the gaoler, that he have his body befere the treaſure 
and barons of the exchequer, and that he deliver the body 
when the treaſurer and barons ſend him a writ ſo to do, 
c. which writ appeareth in the Regiſter, 

0% And 
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B () And if à man be committed to priſon by auditors ?' 
for arrearages of his account, and afterwards eſcape out & 12. 
of priſon, the gaoler ſhall ſatisfy the party at whoſe ſuit he 5 
was committed, and the gaoler ſhall have a ſpecial action 24 H. 7. 
upon the caſe againſt the priſoner to anſwer the eſcape and 
the damages which the gaoler hath ſuſtained ; which writ 
is among the writs of ex parte talis in the Regiſter ; but it 
ſeems reaſonable that the gaoler may take the party again, 
and fo is the opinion of ſome books. | 


Writ of Execution upon a Statute-merchant. 


Writ of execution upon a ſtatute-merchant lieth in But ifa flare 
caſe, where a man is bounden in a ſtatute-mer- — 
chant before any mayor or bailiff of a corporate town, on —_— 
who have power to take ſuch bonds or recognizances, to bind the com- 
pay a certain ſum of money at a day, at which day he a e 


doth not pay the ſame, then he to whom the obligation the commilee, ö 
or recognizance is made, may come before the mayor, or 22338 | 
bim before whom the bond or recognizance was taken, Account 79. 
and pray him to certify the ſame into the chancery under 
his ſeal, according to the ſtatute of Aon Burnel; and if he 
will not certify the ſame as he ought to do, then the re- 
cognizee may have ſuch writ directed unto the mayor: 
| The ling to his beloved the mayor of Lincoln, and to T. clerk. 
deputed to take recognizance of debts at L. greeting: it is fhew- 
ed unto us on the behalf of I. that whereas R. in the tenth year 
of our reign, before W. late mayer of the city of Lincoln, 
and H. clerk deputed to take recognizances in the ſame city, 
acknowledged himſelf to owe to the aforeſaid I. twenty-four 
pounds, according to the featute for merchants heretofore (et forth 
at Acton Burne), to be paid at certain times; and although the 
times of payment are long ſince paſt, and he the ſaid I. hath 
often requeſied you, that you would certify us in eur chancery of, 
the recognizance aforeſaid, according to the farm of the /iatuts 


f — 


— — 


(a) And rote, That in this caſe, lies againſt the bailiff. 13 Ed. 3. 
although an ex parte talis be ſued by Harr. 253. 
th? party who elcapes, yet the ation 


aforeſaid, 


* 
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aforeſaid, and yet you haue hitherto deferred, and flill defer to 
certiſ us in our chancery aforeſaid upon the recegnizance afore- 
ſaid, whereupon we very much wonder; we command you, that 
having ſearched the rolls for ſuch recognizance made before the 
faid W. and H. in the year aforeſaid, being in your cuſtody, as 
it is faid, if you ſhall find the ſaid recognizance to have been 
made in form aforeſaid, and the times of payment aforeſaid to be 
paſt, and that we have not been otherwiſe. certified thereof in 
| our chancery, then that you certify us in our ſame chancery upon 
| the recognizance aforeſaid diſtinftly and openly, according to the 
| flatute afor:ſaid, under the ſeal there appointed for recognizances 
| of merchants, that we may cauſe further to be done hereupon 
| that which ought to be done, according to the form of the Hatute 
| wh aforeſaid. 
| And if he will not certify by this writ, he may ſuean D 
alias and a pluries and attachment againſt the mayor and 
clerk; and it appeareth by this writ, that if an obligation 
be once certified in the chancery, it ought not to be cer- 
tified again without affidavit made, that execution was not 
ſued upon it, and then he ſhall have a ſpecial writ unto 
the mayor for it ; for then it ſhall be taken as a ſeveral 
obligation upon every certificate. 

And alſo it ought to be certified under the ſeal of him E 
who is deputed to ſeal the obligation. And if the mayor F 
do make his certificate unto the chancery, then the party 
ſhall have a writ to execute the ſtatute, thus : 

The king to the ſheriff of Lincoln, greeting: becauſe A. of 
B. before C. and C. clerks deputed to take recegnizances of 
debts at L. or thus, before D. mayor ; or thus, before L. 
lotely mayor of our city of Lincoln, and F. clerk, or, then 
clerk deputed to take recognixances of debts at L. acknowledged 
himſelf ts owe to E. ten pounds, which he ought to have paid to 
him at the feaſt of, &c. and hath not yet paid the ſame to him, 
as it it ſaid; we command you, that you take the body of the 

' aforeſaid A. if he be a layman, and cauſe him to be kept ſafe'y 
in our priſon, until he ſhall fully ſatisfy the ſaid E. of the debt 
eforeſaid, (or, ſhall fully ſatisfy the executor of the ieſtament of 
the afore/aid E.) of the aforeſaid ten pounds, and that you make 
known to us in what manner * ſhall have executed this our 


precept 
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precept on the oflave of Saint Hilary, whereſoever, &c. by | 1 

your letters ſealed : and have, &c. (a). | [ 
G And this writ may be returned as well into the common 
H pleas as king's bench. And if a man make a ſtatute- [ 1311 

merchant of one hundred pounds payable at divers days, 

if he fail of payment at any of the ſaid days, the recognizee 6 Ed. 3. 29. 

ſhall ſue execution at that day, and ſhall not ſtay his exe- | 

cution until all the days are paſt, as he ſhall do of an obli- | 


gation, | 
| 


A (4) If a man be bound to pay twenty pounds at divers ory in 
days, he ſhall not have an action of debt upon the bond, 8 or if 
until all the days are paſt. But if he who is baunden in a by : Ma. pr oh 
ſtatute-merchant be a clerk or abbot, Sc. then the writ — — 3 | 
of execution is of another form, viz, Brudenell. . _ 

The king, &, Becauſe A. parſon of the church of B. * | 
before, &c. We command you, that without delay you levy | 
the aforeſaid ten pounds of the moveable goods and chattels of t | 
him the faid A. in your bailiwick, &c. and that we make 
Luo tun to us in what manner, &c, 

For a clerk ſhll not be arreſted by his body upon that 
ſtatute, and if proceſs be awarded to arreſt him, by that 
ſtatute he ſhall have a writ unto the ſheriff, that he do not | | 
trouble or moleſt him, and if he have arreſted him for the | 
ſame, that he deliver him, if he know no cauſe why he | 
ſhould not enjoy the privilege of a clerk : and in ſuch writ 3 
there is a proviſo put in the end of it, thus: 2 

Provided, that if the aforeſaid ten pounds have not been | 
levied upon the lands, goods and chattels of him the ſaid A. 
they may be levied, according to the form of the ſtatute afore= 
faid, as is juſt, &c. Witneſs, &c. 


"y ——_— a Mt. ne. * 
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(a) And if on this writ the ſheriff value than the extent; and yet it was 
returns the party dead, or on g in- intended that the lands were taken 
ventus, a writ ſhall iſſue to extend the and delivered, though it was impoſſi- 
lands. But on a ſtatute-ſtaple certi- ble to levy che debt on that extent. 
fied, the conuſee ſhall have the body, And note; the ſheriff made a delivery 
goods and lands by one writ, 15 H. accordingly on the Iiberate; yet on 
7. 14. And mote, by 29 Ed. 3. 1. it the return thereof Judgment is ren- 
appears, that the repriſes of the land dred, Quod teneat quouſq? levaverit, &c.li 
(whereout the conuſee had rent of (6) Pe 167. 1 34. 4. F. Chan- 
twenty pounds iſſuing) was of greater cery 140, per Hill. 
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Writ of Execution upon a Statute merchant. 


(a) If a man be bounden in a ſtatute-merchant in B 
twenty pounds, and the ſtatute at the ſuit of the recogni- 
zee be certified in the chancery, and he afterwards die, his 
executors may have a ſpecial writ unto the mayor, reci- 
ting "the certificate before them, commanding them to 
certify the ſame again into the chancery, and the writ is 
ſuch : 
IL. and W. executors of the teſtament of E. of B. have 
ſhewed unto us, that whereas R. &c. (as above) according to 
the form of the flatute aforeſaid : nevertheleſs you have not 
cared to do any thing thereupon, becauſe that by your rolls you 
| bave found that our chancery hath been heretofore certified of 

the ſame recognizance : and the aforeſaid executors appointed 
have perſonally aſſerted before us in our chancery, that no execu- 
tion of the recognizance aforeſaid in any wiſe hath been done in 
the life of him the ſaid L. or after bis death, by virtue of the 
certificate thereof before made in chancery, and have beſought us, 
that we will provide for them a remedy in this beha!f : and be- 
cauſe we will help theſe executors as far as we juſtly can in this 
behalf, we command you, that having ſearched your rolls cen- 
cerning ſuch recognizance, if you ſhall find that recognizance to 
have been made in form aforeſaid, and that the times of pay- 
ment are paſt, as it is ſaid, then that you certify us in our chan- 
cery upon the recognizance aforeſaid diſtinfly and openly, under 
your ſeals there appointed for recognizances of debts, as the 
cuſtom is, natwith/landing our chancery is before certified there- 
of. IVitneſs, &c. 

But this writ is not granted but upon affidavit and oath 
made by the executors in chancery, or by him who would 
have this execution, | 


(a) So note; Executors cannot pro- 


0 * — 


See Dyer 180. 17 Ed. 3. 21. 18 


ceed on the old certificate, viz. to Ed. 3. 10. 28 Ed. 3. 91. 25 Ed. 3. 
commence where the teſtator left off, 38. 36 H. 8. Bro. Stat. Merch. 43. 
but they muſt begin again de novo, 17 Ed. 3. 31. in priucipio. 
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(8) Writ of Execution upon a Statute-flaple. 


ND if a man be bounden before the mayor of the 
ſtaple in a certain ſum, to pay at a certain day, c. 
and he do not pay it according to the ſtatute; then he to 
whom the obligation is made ſhall come before the mayor 
and ſhew him the ſtatute, and pray him to certify it under 
the ſeal into the chancery, as he ſhall do upon a ſtatute- 
merchant. Or the mayor may award execution, if the 
party be dwelling within his juriſdiction, or have lands or 
goods there, c. And if the mayor will not certify at V. 45 Ed. 3. 
the requeſt of the party, then he ſhall have a writ out of — Ta 
the chancery unto the mayor to certify the ſame, as he n fran firſt of 
ſhall have upon a ſtatute-merchant ſhewed in chancery ; then of thelands,. 
and upon the ſame an alias and a pluries, and attachment Der? R.. 


Execution 46. 
againſt the mayor, if need be; and when the mayor hath the party hath 


certified the ſtatute under the ſeal, then the writ of exe- — — 
cution ſhall iſſue forth againſt the party to arreſt him, and — 
to extend his lands, Cc. and this writ ſhall be always re- day. 
turnable in the chancery, and not in the king's bench or 
common pleas, as the writ which iſſueth forth to do exe- 
cution upon a ſtatute-merchant ; and the form of the writ 
is ſuch : 
The king to the ſheriff of Lincoln, greeting : becauſe R. of 
W. on the 20th day of September in the year, &c. before E. 
of B. mayor of our flaple of B. deputed to take recognizance of 
debts in the ſame Naple, acknowledged himſelf to owe to W. of 
F. eight pounds, &c. which he ought to have paid to him on 
the feafl of, &c. then, &c. And which he hath not yet paid 
to him, as it is ſaid ; we command you, that you take the body of 
the aforeſaid R. if he be a layman, and keep him ſafely in our 
priſon, until be ſhall fuily ſatisfy the ſaid W. of the debt afore- 
ſaid, and that you diligently cauſe to be extended and appraiſed, 
and ſeized into our hand, all the lands and chattels of him the 


(5) Note; Execution by a mayor of the ſtaple, can \ be only within his juriſ- 
diction. 
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Writ of Execution upon a Statute-ſlaple. 


ſaid R. in your bailiwick, by the oath of hongſt and lawful men 

of the ſaid bailiwict, whereby the truth of the matter may be 
better known, - according ie the true value thereef; and cauſe 
them to be delivered to the aforeſaid W. until he ſhall be ſatis- 
fied of the debt aforeſaid, according to the form of the ordinance 
thereof made . and that in what manner you ſhall have exe- 
cuted this our precept, you make known to us in our chancery 
on the morrow of All Sou's next coming, whereſaever we ſhall 
then be, &c. by your letters ſealed : and have there this writ, 
&c, 

And by this writ it appeareth, that the ſheriff may ar- 
reſt the conuſor, and extend and take his lands, goods 
and chattels, and return the ſame extent in chancery, &c. 
And thereupon the conuſee may ſue a writ unto the 
ſheriff out of the chancery to deliver him the lands and 


goods to the value of the debt; which writ is called 
liberate, and is ſuch: 


The king to the ſheriff, &c. JWhereas R. of W. en the 
20th day (as above, unti}) by your letters ſealed; (and then 
thus :) and you have returned to us, that the aforeſaid R. was 
not found in your bailtwick after our ⁊urit was delivered to you, 
but that you have taken into our bands all the lands and tene- 
ments and chattels of him the ſaid R. in yuur ſaid bailiwick, 
and have cauſed them to be extended and appraijed according to 
the tenor of our ſaid writ ; to wit, two parts of one meſſuage, 
which are appraiſed at five pounds, &c. We command you, 
that you deliver to the ſame A. all the lands and tenements and 
chatteis aforeſaid by you ſo taken into our hands, if be will have 


. them by the extent and appraiſement aforeſaid, to have them ac- 


cording to the form of the ordinance aforeſaid, until be ſpall be 
ſatisfied of his debt aforeſaid : and that in what manner you 
Hall have executed this our precept, you make known to us in our 
chancery in fifteen days of Eaſter, whereſoever we ſhall then be, 
&c. by your letters, &c. And have, &c. 

And if a man be bounden before the mayor of the ſta- 
ple, or in a ftatute-merchant before another mayor, c. 
and have no lands but in Durham, or other county pala- 
tine, then upon the certificate of the ſtatute made by the 


mayor, Cc. upon the return of the ſheriff, that he hath 


not 


Writ to do Execution in a County Palatine. 


not lands or tenements within his bailiwick, the party 
may ſurmiſe that he hath not any thing but in the county 
palatine, &c. and pray that the tenor of the record may 
be ſent thither, to have execution done, and upon that 
ſurmiſe he ſhall have the following writ. 


Writ to do Execution in a County Palatine. 


T HE king to the venerable father in Chriſt I. by the ſame 

grace biſhop of Durham, or to his chancellor in the biſbop- 
rick aſorefaid, greeting, &c, By the tenor of a certain flatute 
of the ſlaple, made before W. of W. lately mayor of the flaple 
of Weſtminſter, deputed to take recognizances of debts in the 
fame flaple, of forty pounds to T. of W. lately deceaſed, as it is 
faid, and to E. of R. citizen of London, lately acknowledged by 
Agnes, who was the wife of H. of R. of the biſhoprick of 
Durham, and ſent into our chancery by N. B. now mayor of 
the ſaid flaple : we ſend to you incloſed in theſe preſents, that 
having inſpected the tenor aforeſaid, you further cauſe execution 
of the recognizance aforeſaid to be done at the proſecution of 
Catherine, who was the wife of the aforeſaid T. I. F. and 
R. of L. executors of the teflament of the aforeſaid T. as of 
right and according to the law and cuflom of the kingdom of 
England ought to be done. Witneſs, &c. | 

And if the ſtatute be not ſufficiently certified in the 
chancery by the mayor, &c. becauſe he hath omitted any 
part of the bond, as the name or ſurname, or other matter 
material, then upon affidavit made, that he hath not had 
execution by reaſon of that certificate, he ſhall have a new 
writ unto the mayor and clerk, &c. to certify the ſtatute 
fully again into the chancery, notwithſtanding his certifi- 
cate made before, and that writ appeareth in the Re- 
giſter. 

If the mayor make a certificate of the ſtatute into the 
chancery, and deliver the ſame unto the recognizee, and 
the party keep the certificate, and will not put it into the 
chancery ; and afterwards another be made chancellor, 
the party ought to have a new certificate to that chan- 

G g 3 cellor, 
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1 Ed. 4+ 10. 


Note, 2 R. 3. 7. 
three ſeveral cet 
tificates were 
made upon one 
ſtatute. But it 
cannot be intend- 
ed that they 
were three ſcve - 
ral ſtatutes 
And note, That 
ſeveral writs 
were awarded 
upon them to 


ſever al ſher ifs, 


Writ to do Execution in a County Palatine, 


cellor, otherwiſe he ſhall not have execution of the ſtatute 
upon that certificate made to the old chancellor, which 
was not delivered in time into the chancery : and then he 
ought to ſue a writ in chancery directed unto the mayor, 
to make a new certificate; and the writ ſhall be ſuch : 

The king to the mayor of the flaple of Weſtminſter deputed 
to take recognizances of debts in the ſame ſlaple, greeting : It is 
ſhewed unto us, on the behalf of D. &c. that whereas W. of 
E. Cc. in the third year of our reign, before you in the laple 
aforeſaid, acknowledged himſelf to owe to the aforeſaid D. forty 
pounds, to be paid at a certain time, according to the form of the 

flatute-flaple aforeſaid ; and although you have certified under 
the ſeal of your office, as the cuſtom is, to R. biſh:p of London, 
lately our chancellor, while he continued in the office of chan- 
cellor, that the ſaid time of payment is paſl, yet, becauſe the 
aforeſaid D. hath hitherto kept the ſaid certificate in his own 
cuſlody, and the aforeſaid R. lately chancellor, to wham by name 
you before certified ther e, was long ſince and now is diſcharged 
from his office of chancellor ; we will, and command you, that 
the ſaid certificate, by you ſo made to the aforeſaid late chancellor, 
being truly and wholly reflored to you, and you having ſearched 
the rolls of ſuch recognizances made before you in the year afore- 
ſaid, if you ſhall find that the recegnixances aforeſaid were made, 
then that without delay you certify to our chancellor that now 
1s, in the ſame chancery, upon the recognizance aforeſaid di- 
flinilly and openly, according to the form of the flatute afareſaid, 
under the ſeal appointed for recognizance of the flaple aforeſaid, 
that we may further cauſe to be done hereupon that which, ac- 
cording to the ſiatute aforeſaid, ſhould be done, the ſaid certifi- 
cate ſo before made notwithflanging. Witneſs, &c. 

But note, That if in the firſt certificate he hath not 
expreſſ:d the proper name of the chancellor, then he may 
deliver that certificate to the new chancellor, and ſue exe- 
cution upon it, and therefore it is good to make the certi- 
ficate general to the chancellor, c. and without naming 

his name. 


Recognixance in the County before the Sheriff. 
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F a man acknowledge in the county before the ſheriff 


to pay to another a certain ſum of money at a day 


certain, and do not pay it at the day, then the recognizee 


ſhall have writ out of the chancery unto the ſheriff, com- 
manding him to do execution upon this recognizance ; 
and the writ ſhall be ſuch : 

The king to the ſheriff, &c. A. hath ſbewed unto us, that 
whereas he impleaded B. in your county by our writ, and he the 
ſame B. in that full county acknowledged himſelf to owe to the 
aforeſaid A. certain money to be rendered at a certain time, you, 
notwithflanding that time is paſt, have not yet cauſed the ſame 
money to be paid to him the ſaid A. upon his complaint according 
to his recognixance, to the great damage and grievance of bim 
the ſaid A. And becauſe we are willing to relieve the ſame A. 
in this behalf as it ſhall be juſt, we command you, if it is ſo, 
that then you levy that money of the goods and chattels of him 
the ſaid B. in your bailiwick, and cauſe the ſaid A. to have 
the ſame without delay, that repeated complaints thereof may not 
be made to us. Witneſs, &c. 

But it ſeemeth that a recognizance ſhall be made when 
a plea is depending in the county before the ſheriff by writ 
between the parties in debt, &c. but if there be not any 
plea depending in the county by writ, but by plaint, guere 
if the recognizance ſhould be made; and it ſeemeth rea- 
ſonable that it may be taken, as well when the plea of 
debt is depending in the county before the ſheriff by plaint, 
as if it were by the king's writ. 

But if a man come into the county before the ſheriff, 
and there in court acknowledge to pay a certain ſum of 
money unto another at a certain day, &c. where there is 
not any plaint or action depending betwixt the patties, 
whether this acknowledgement ſhall be good or not, 
guære. And it ſeems reaſonable, that if it be under the 


ſum of forty ſhillings, ſuch acknowledgment ſhould be 


good, and bind the party. 
| Gg 4 And 
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Recognizance in ibe County before the Sheriff. 


And if the party have a writ directed to the ſheriff to do B 


execution of ſuch recognizance (as before is ſaid) and the 
ſheriff will not do the ſame, then the recognizee may ſue 
an alias and a pluries, and attachment againſt the ſheriff, 
and the form of the writ is ſuch : 

The king, &c. We have received information on the be- 
half of A. that whereas we lately commanded you, that if B. 
ſhould acknowledge himſelf to awe to A. (ſo much) then you 
ſhould diſtrain him the ſaid B. to render the ſaid debt to the 
fame A. without delay; and although the ſaid B. hath before 
you acknowledged himſeif to owe to the aforeſaid &. the debt 
aforeſaid, yet you have hitherto delayed, and ſliil de delay to 
diftrain him the ſaid B. to render that debt, to the great damage 
and grievance of him the ſaid A. And therefore we command 
you, if fo it be, that you cauſe execution of the recognizance to 
be done without delay, according to the tenor of our command 
aforeſaid, and that you in no wiſe omit this, Witneſs, &. 

But it ſeemeth by this writ, that if the recognizor will 


not again acknowledge the debt before the ſheriff, when 


he cometh to him to do execution, &c. but ſay that he 
hath paid the ſame, the ſheriff ought not to do execu- 
tion. 

And there is another writ in this form : 

The king to the ſheriff, &. We command you, that if A. 
hath acknowledged himſelf to owe to B. one hundred ſhillings, 
then diſtruin him the ſaid A. to render the debt aforeſaid ta him 
the ſaid B. Tc. 

And he may have an alias and a pluries, and aveckones 
upon the ſame, Fc. And if the ſheriff return upon the 
alias, That he hath a:/Irained the party by corn or other chat- 
te s, for which be hath vt found buyers; then by the title of 
the Reziſter ſhall be awarded a writ of pluries reiterando 
returnable, & ilud inſuffic. reputand, Wc. But quere 
tamen of that; for it ſeemeth to be a good return: and 
guzre if the ſheriff may ſell the goods to pay the recogni- 
Zance, for it ſeemeth by the Regiſter he may ſell the par- 
ty's goods. 

And if a man be in execution upon a ſtatute- merchant, 


Suſleg. of the he ought to be found in priſon for the tent and revenues 


of 


— 


Recognizance in the County before the Sheriff, 


of his lands which are in execution, tc. that is to ſay, 
with bread and water, as appeareth by the ſtatute z and if 
he have not the ſame, he may. ſue a writ upon the ſtatute 
directed to the mayor and ſheriff, where he is in execu- 
tion, that he have the livelihood which the ſtatute giveth 
him ; and the writ 1s ſuch : 

The king to the mayer and ſheriffi of London, greeting : 
whereas it is contained in the ſiatute made de mercatoribus, 
that merchants, for whoſe debts it foall happen that their deb= 
ters are arrefled and impriſoned according to the form of : tha 
atute aforejaid, are bound ta find for thoſe aebtors. remaining. 
in priſon bread and water for their ſuſtenance ; we command 
you, that you cauje to be done in this caſe to W. of S. arreſied 
and detained in our priſon for a debt to L. of K. by form of our 


ſtatute aforeſaid, as it is ſaid, if he be detained in the ſame upon 


that and no other occaſion, that which ought to be done, and in 
the like caſe hath been uſed to be done, according to the form of 
the flatute aforeſud. Witneſs, &e. And upon that he may 
have an aizas, pluries and attachment. 


Writ de Perambulatione facienda. 


HERE parties are in doubt of the bounds of 
their lordſhips, or of their towns; they by aſſent 
may ſue this writ, directed unto the ſheriff to make the 
perambulation, and to ſet the bounds and limits between 


them in certainty ; and the writ is ſuch : 
The king to the ſheriff, &c. We command you, that taking 


with you twelve diſerete and lawful knights in your county, you | 


£0 in your own perſon to the land of 'A. of B. in N. and the 
land of C. of D. in E. and by their oath caufe to be made a 
perambulation between the land of him the ſaid A. of B. in N. 
and the land of him the ſaid C. of D. in E. fo that the peram- 
bulation be made by certain metes and diviſions ; becauſe the 
aforeſaid A. and C. have put themſelves before us upon that 
perambulation, and make known to our juſtices at Weſtmin- 
ſter, &c. (ſuch a day) or to the juſtices at the next affiſe, &c. 
under your ſeal and the ſeals of four lawful knights of thoſe whe 

were 
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134 Writ de Perambulatione facienda. 

were preſent at that perambulation, by what metes and diviſjons 
that prrambulation was made. And have there the names of 
the knights and this writ, &c. 

And the king may make his commiſſion to other per- A 
ſons to make that perambulation, as well as to the ſheriff, 
and to certify the ſame into the common pleas, or in the 
chancery, or elſewhere, Sc. And ſuch commiſſion is 
oftentimes (a) granted to make perambulation of three or 
four counties where they are in doubt in the bounds and 
limits thereof, and this perambulation made by aſſent, 
ſhall bind all the parties and their heirs. 

But if there be tenant for life of a ſeigniory, and another B 
who is tenant in fee-ſimple of another ſeigniory adjoining, 
ſue forth ſuch a writ or commiſſion, by reaſon whereof a 
perambulation is made, it ſeemeth the ſame ſhall not bind 
him in reverſion ; neither ſhall the perambulation made 
with the aſſent of tenant in tail bind his heir. 

And the perambulation may be made for divers towns, C 
and in divers counties, and the parties ought to come in 
perſon into the chancery, and there acknowledge and 
grant that a perambulation be made betwixt them, and the 
acknowledgment ſhall be enrolled in the chancery, and 
thereupon a commiſſion or writ ſhall iſſue forth. And if 
the parties cannot come in chancery, then they ought to 
ſue forth a writ of dedimus fpoteſtatem directed to certain 
perſons, to take their acknowledgment, and to certify the 
ſame into the chancery under their ſeal, &c. and then upon 
that certificate returned into the chancery, this commiſſion 
or writ may be granted, although the parties do not ap- 
pear in perſon in chancery to pray the ſame. 


( 134 ] 


19 Ed. Js 58. 


* 2 


(a) Note; A diviſion was made be- 


tween the counties of C. and H. by 
an inqueſt taken of four counties by 
force of a commiſſion; and reſolved, 

1. That if land lying 3 in the town of 
A. but in truth within the county of 
C. be allotted to the county of H. 
that they ſhall ſtill remain of the town 


of J. as before. 2. That this ſhall 
not conclude any of the county of C. 
to ſuppoſe by writ or otherwiſe, that 
the lands are in the county of C. 3. 
If they are at iſſue on this point, it 
ſhall be tried by a weaue of both coun- 
ties. Nrere 29 Ed. 3. 45. 


D 


E 


Writ de Warrantia Chartz. 


HE writ of warrantia charte lieth properly where 

a man doth enfeoft another by deed, and bind him 
and his heirs to warranty, &c. Now if the defendant be 
impleaded in an aſſiſe, or in a writ of entry in the nature 
of an aſſiſe, in which actions ke cannot vouch, then he 
ſhall have that writ againſt the feoffor or his heir, who 
made ſuch warranty ; and the writ is, 


134 


Hob. 20. 


In a warran ? 
chartz, the de- 
fendant ſaid, 
that he had a 
formedon pen- 
dent of the land, 
and no plea,. and 
that was againſt 
the iſſue in tail. 
Itin. North. 

2 Ed. 3. 

Garr. de 


Charters 29; 2 Ed. 2, Ibid, 6. 


(a) The king, &c. Command A. that juſtly, &c. be 
warrant to B. one meſſuage with the appurtenances in D. 
which he holds and claims to bold of him, and whereof he hath 
his charter, as it is ſaid, &c. Or thus: The manor of N. 
with the appurtenances, and the aduowſon of the church of the 
ſame town, which he holds, &c. (as above) whereof he hath 


his charter, or the charter of D. his father, or mother, or 


other ancgſtor, whoſe heir he is, as it is ſaid; and unleſs, 
&c. - 


Two tenants in 
common ſhall 
ny this writ. ' 
28 Ed. 3. 

So ch 88 
are jointenantz, 
and a releaſe to 
the other rwo, 
40 Ed. 3. 41, 
42. 16 H. 7. 

7. If the de- 
fendant tender a 
plea to the plain · 


tiff, and the 


plaintiff will not 


enter it; he n in this writ. 


And although the writ ſuppoſe that he holdeth of the 


defendant, yet it is not material whether he hold of him 


or not. 


— 


(a) Note; This writ concerns the 
land, and therefore a fine may be le- 
vied thereon, 18 Ed. 4. 22Yif it be 
brought in the county . the land 
is. 29 Ed. 3. 3. per Kirt. SedStouff. 
cont, Yet for that this writ is found- 
ed on the covenant, which is in a 
manner perſonal ; although thereby 
the plaintiff ought to recover lands in 
value; it is in the party's own elec- 
tion to bring the writ in what county 


he pleaſes, and he need not bring it 
in the county where the lands lie; for 


E. 


if he be impleaded thereof, he may 
well vouch in any county, 31 £9. 3. 
Garranty de Charters 14. per Thirn. 
and ſo adjudged accordingly, and 
agreed by Thirn, c. That if the 
lands, Sc. in divers counties are paſſ- 
ed by a deed or fine, he need not ſue 
ſeveral writs, but one writ ſhall ſatisfy 
for all, 29 Ed. 3. 3, 4+ but he ought 
to ſuppoſe i in his count, that he is im- 
pleaded in each county. Dyer 221. 


Quere. 
3. 35 
And 


49 N= 4.21. fe Ds Cont $45u4 ' Cord a. f PRAC & foes Carrera OD bob. Clams ths amd 


— — 22. 4 


See 12 H. 3. pl. 27. 24 
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Writ de Warrantia Chartæ. 
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Els. Dyer And alſo if the plaintiff hold any land of the defendant F 
_ If the 


by homage auncgſ, and have no charter thereof; (5) yet 
warranty be only . > 3 
bft dhe gran- he ſhall have this writ of warr' chartæ againſt the deſen- 


mn utc dant, and the writ ſhall fay unde chartam habet, Sc. ard 


dedi & conzem yet he hath no deed to ſhew, but only the tenure by ho- 
8 mage arnce/ire/, which implieth a warranty, and therefore 
— — _ in that caſe, theſe words, unde chartam habet, &c. are not 
ge Charters 27. material. 

One brought his 


writ, unde chartam ſuam habet: the defendant ſaid, non badet chartam foam, and the plaintiff 
coafeſied the iame, and faid it was charta anteceſſor s lui; adjudged tor the deiendant. 


Co. Lit. 384. Bb. Tf a man have a leaſe of lands for life rendering certain G 
21 H. 6. -” 8 . . * . . 
Upon oweky of rent, or maketh a gift in tail rendering rent without 


8 deed, and afterwards the leſſee or donee be impleaded in 


> after fein of ſuch action where he cannot vouch, then he ſhall have this 
the Were: writ of warrantia chartæ againſt the leſſor or donor, or his 


Upon a feoffment heir who hath the reverſion : for the (c) reverſion and rent 
in fee with war- 5 ö F . 
ranty, be ought freſerved, make a warranty in law by the ſtatute of Bigamis, 
A. Heth che dd. cap. alt. although he have not any deed thereof. 
24 Ed. 3. 35 (3) And if a man give lands to one in fee by deed by H 
Z _ theſe words, dedi, conceſſi, &c. now he is bound to warrant 
| the lands to the feoffee by thoſe words, and if the feoffee 
be impleaded, he ſhall have a writ of warrantia charts 
againft the feoffor, by theſe words, dedi, conceſſi, &c. but 
not againſt his heir, for the heir ſhall not be bounden unto 


a warranty made by his father, unleſs he bind him and his 


pr — 


— — 


(6). See Pot. 135. 24 Id. 3. 35. 3. Gamanty 30. 20 Ed. 3. Coun- 
44 Ed. 3. pl. 18. 6 H. 7. 1, 11. and terplea of Warranty 7. But the vou- 
wote by 29 Ed. 3. 4. he deraigned the chee there may diiclaim if he be not 
warranty againſt the defendant, by the leſſor, Sc. 10 H. 7. 10. So if 
bringing a /cire facins without ſhewing he be {(not) leſſor} grantee or heir. 
the record.. 17 Ez; 3, e 1s . 4 See 


(c) Nate; Tenant by the courteſy 
ſhall not vouch the heir to recover in 
value; nor the leſſee for life, him in 
remainder, 14 H. 6. 25. and 10 H. 7. 
ro. a good caſe of voucher and re- 
covery in value, Per cur' a reverſion 
and rent without the words d-di, c. 
without deed, good to bind him in the 
reverſion to warranty, be it the leſſor 
or his grantee. 10 H. 7. 10. 34 Ea. 


Co. Lit. 384. . 

(a) 4. makes a leaſe for ſiſe by 
dedi, and grants over the reverſion ; 
yet the leſſee may vouch A. 48 Ed. 
3. 7. See 6 H. 7. 2 14 H. 6. 25. 
48 Ed. 3. 2. Perk. 26. and note; if 


one warrants only againſt himſelf and 


his heirs, warranty of charters does 
not lie, per cur', if it has not the word 
dedi in the deed, Dyer 221. 


—— 
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Writ de Warrantia Chartz. 


heirs to warranty by expreſs words in the deed; as to ſay, 
Ego & Hared” mei omnia prediff terras, &c. warrantiza- 
bimus, Sc. N 


1 But note, That he ſhall not have the writ of warrantia 8 1 ky 


charte againſt the feoffor, or againſt him againſt whom he here the te- 


hath the warranty, if he be impleaded in any action in 2 33 


which he may vouch him, for then he ought to vouch him mation with 
to warranty; and if he will not vouch him in the action, r Sea 


he ſhall not afterwards have a writ of warrantia chartæ (b) ſeſion ſhall be 


counterpleaded, 
afterwards. 


he ſhall have this 
F writ, Wood 
and Brian. 12 Hf. 7. 2 


K (c) And a man may ſue forth this writ of warrantia 
chartæ before he be impleaded in any action, but yet the 
writ doth ſuppoſe that he is impleaded : and if the defen- 21 fl. 6. 41. 


22 H. 6. 22. 


dant appear, and ſay that he is not impleaded, by that plea ,, H. 3. z. 
he confeſleth the warranty, and the plaintiff ſhall have judg- 
ment to recover his (d) warranty, ſo as if the defendant be 
after impleaded, and vouch him to warranty, and he enter 
into the warranty, and plead, and loſe, by which the de- 
ſendant recover in value, now the defendant ſhall have in 


value of the lands againſt the vouchee, which he had at 2 H. 4. 14. & 
12 H. 4. 1% 


the time of the purchaſe of his warrantia chartæ, and there- he ſhall have im 

value the lands 
which he had at the time of judgment, for the judgment makes them ſubject to the execution. 
1 Ed. 3. 11. Fitz. Garr, de Charter 2, ac. 8 Ed. 2. Voucher 237. A man cannot voych a 
clerk attaint, or a man outlawed z but rather have warrantia chartæ. Contra of an ideot gb 
redd at. * if it de law at this day. Br. Warr. Chart. 29. 8 Ed, 4. 10. Markham acc. 
24 Ed. 3. B. Warrant. Chart. 13. acc. 19 Ed. 3. Garr. Chart. 9. ac. 


— * WV * - „ 


(3) See 18 Ed. 3. 42. Garranty de (e) And therefore the count is 
Way: cher. Charters 8. It is no plea . ſay good, without ſhewing for what ke is 
; that the plaintii is, impleaded in ſuch impleaded. 29 Ed. 3. 4. (pot. 135- 


4 


an action, wherein he may vouch, 
Sc. though it is a good plea to ſay, 
that he was not tenant the day of the 
writ purchaſed; yet in a /cire factas, 
it is a good plea to ſay, that he was 
impleaded in ſuch an action, wherein 
he might vouch, but did not, Cc. 
and io by reaſon of his default he 
could not have execution. See acror- 
dant 9 Ed. 2. Garranty de Charters 
30. that it is a good pleaſ2 Vide infra 
K. Jed N. Br. 135. D. contra. 


: | 


B.) See 7 H. 6. 17. a ſcire facias 
againſt a diſſeiſor on a fine, and pend- 
ing the writ the diſſeiſee enters, he 
ſhall not have a warranty of charters, 


if no ſerie facias be ſued agaialt him. 


By Paſtor. 

(4) But no damages. 18 Ed. 3. 
42. 20 KH. 3. 4+ : 34 Ede 35 #8 
See 2 H. 4. 14. contr. and 1 Ed, 6. 
11. contra. See 16 Ed. 3. fl. 20. 
contra y Ed. 2. pl. 30. 
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Writ de Warrantia Chartæ. 
fore it is good policy to bring his warrantia chartæ againſt 


him before he be ſued, to bind the Jands of the vouchee 
For if a man be vouched, 


which he had at (a) that time. 
he ſhall not render in value, but of the lands which he 
had at the time of the voucher, and if he have aliened the 
lands before the voucher, he ſhall render nothing in value; 
and therefore it is policy to bring his warrantia charte 
againſt him when he hath the land to render in value. 
and upon this writ and judgment the land ſhall be bound. 
But if a man recover his warranty by writ of warrantia 
chartæ, and have bounden the land which the vouchee had 
at that time; yet if he be afterwards impleaded for that 
land, for which he recovered his warranty, he ought to 
vouch him againſt whom he recovered his warranty, to 


Care 


defend the land, if he be ſued in any action wherein he 
may vouch, otherwiſe he ſhall not have advantage by re- 
covery of his warranty in the warrantia chartæ (b). 

And if a man recover his warranty in a warrantia 
chartæ, and afterwards be impleaded in an action in which 
he cannot vouch, as by aſſiſe, or by (c) ſcire facias ſued 
forth upon a fine, &c. it ſeemeth he ought to give no- 
tice to him againſt whom he hath recovered his warranty 


n 


— 


(a) Yiz. At the time of the war- 
ranty deraigned, per Hill. 16 Ed. g. 
de Charters 20. and per 
Finchd. If the defendant has not 
Jands in value, the plaintiff ſhall re- 
cover damages. 29 Ed. 3. 3. wide 
poff. 135. H. a. Am. ory. .. 

But note; If the tenant vouch, and 
after the entry into the warranty the 
vouchee dies, and in a reſummons 
againſt him he revouches the heir, 
and the heir loſes, all the land, which 
his anceſtor had the day of the 
voucher, he ſhall be bound to render 


in value to the tenant, per Wilby. ſeire facias pendente placito. 


18 Ed. 3. 17. and ſee the like per 
Cur” 22 Ed. 3. 3. But it is there 
held, That when he recovers in value 
in another county, than where the 
vouchee is ſummoned (except the te- 


(fs 


nements deſcend after the voucher) 
he ſhall not. 13 Ed. 3%) Recovery in 
value 3. Yet ſee 4 Ed. 2. Foucher 
248. quod fic, per Cheſter on a teftatum, 
quod Hill nega vit. See 29 Ed. 3. 4. 
16 Ed. 3. pl. 20. 46 Af. 51. 19 
Ed. 3. pl. 9. 41 Ed. z. pl. 22. 

«(5) See accordant 18 Ed. 3. 42. 
19 Ed. 3. Garranty de Charters — 
that it is a good plea in a ſcire facias 
on a judgment in a warrantta charte, 
but not in the warrantia chartæ it- 
ſelf, S . Q yo ge. 

(c) It ſeems he ought to bring his 
19 Ed. 3. 
Garranty de Charters. 11 Ed. 3. ibid. 
22. But in the ſcire facias he ought 
to ſhew the firſt deed if the deed be 
not entered. 18 Ed. 3. 46. per 
Tbirn. vide 8 Ed. 4. 1. 5 
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Writ de Warrantia Charte. 


of the action, and to pray him to,ſhew bim what he ſhall 
plead in order to defend the land, &c. Quære tamen (d 


thereof. 


If a man exchange lands with another by deed, if he be 
impleaded, *he may vouch him with whom the exchange 


was made, by reaſon of that exchange; and alſo he ſhall. 


have a writ of warrantia chartæ by that deed of exchange, 
although there are not words of warranty in the deed; 
and the vouchee ſhall have a writ of warrantia charte ; 
tamen quere (e] of that. 
And if a man be impleaded who is not tenant of the 
land, but pernor of the profits, he ſhall not have a writ of 
warrantia chartæ, becauſe he can loſe nothing. And a 
man ſhall have a writ of warrantia chartæ although he may 
vouch in the ation brought againſt him, and if he do re- 
cover in the warrantia tharte, and afterwards loſe in the 
action brought againſt him, in which he hath vouched 
him againſt whom he recovered his warranty, then he 
ſhall have a writ which is called Habere fac ad valenc 
(a), &c. preſently within the year after the recovery, and 
ſhall not ſue forth ſei fac'. And an ae ſhall have a 
writ of warrantia charte. 
(b) And a man ſhall have a writ of warrantia charte of 
land or rent which he demanded againſt him out of land, 
Sc. 


* 


135 


23 H. 3. 
Gar, Charters 
26, 


7H. 4. 18. 
17 Ed. 4. and 
Br. War. c. 30. 
None ſhall have 
the writ but the 
terre-tenant 


7. 
A good plea that 
he had nothing 
in the land jour 
de brie purchaſe. 
19 Ed. 3. 
Car. C. 10. 
4 Ed. 3. 
Car, c. 12. 2c. 
for rent. ſervice. 


1 * 
*, % 


* 


K 
— 


(4) And therefore the guarrantor 
may maintain the guarrantee in an 
afliſe brought againſt him, on the te- 
nant's requeſt. 11 H. 6. 41. 

(e) Viactur quod fic, per Thirn. 17 
Ed. 3. 44. % "Fin and Shard contra, 
becauſe none ſhall have it but the te- 
nant himſelf ; yet ſee 18 Ed. 3. 19. 
per Shard, and 7 H. 4. 18. That a 
vouchee ſhall have a warrantia chartæ 
where he cannot vouch (over) 21 Ed. 
3- 50. and by Seaton, the detendant 
in a wwarrantia chartæ, has no remedy 
to have his warranty over. See 31 Ed. 
2. Warranty of Charters 22. per Bur- 
ton, that a tenant by warranty ſhall 
have his warranty over. Vide ant. 


124. F. 23 H. 6. pl. 26. 17 EA 
on 44. contra ; * is Ed. 3. pl. 


305 So is 16 Ed. 3. G ranty de 
Charters 20. contra where he recovers 
before the writ brought againſt him; 


yet there he ſhall have a /cire facias. 


19 Ed. 3. Warranty of Charters 10. 


And it ſeems if — defendant does 


not acknowledge (or know) that he 
has loſt, he ſhall have only a /cire fa- 
cias. 16 Ed. 3. ibid. 20. and 29 Ed. 
3. 4. per Tiff, See 18 Ed. 3. 4, 2. 
9 Ed. 2. pl. 2. 45 Ed. 3. 10. Bre. 
ply ge 36 Ed. 3. pl. 11. 9 £4, 

2. pl. 30. 31 Ed. 3. pl. 22. 
(2) So is 30 Ed. 2. 20, 31 Ed. 3. 
Garranty 


135 


Writ de Warrantia Chartæ. 


e. but there he ought to vouch of land diſcharged of the 


rent, &c, if be may vouch in the action. 


(e) And a man may bring his writ of warrantia chartæ F 
in what county he pleaſeth, if the deedibear not date in a 
certain place or county; for then he ought td bring the 


writ where the deed beareth date. 


But if a man bring a 


writ of warrantia chartæ by reaſon of homage aunceſtrel, 
Ec. then it ought to be brought i in the county where * 


land lieth. 


Ed. 1. 

Voucher 266. 
21 H. 6. 40. 
Newton. 

See Littl. 111. 
for the reaſon of 


W of another eſtate. 


(A) And if a man infeoff another of lands by deed with 
warranty, if the feoffee make a feoffment over, and take 
back an eſtate in fee, the warranty is determined, and he 


ſhall not have a writ of warrantia cha-; tæ, becauſe he is in 
And fo if A. diſſeiſe B. and infeoff C. 


(z) with warranty, who infeoffeth D. with warranty, upon 


whom 2 franger entereth, in whoſe poſſeſſion B. the 


UWſkeiſee releaſeth his right, all the warranties are extinct, 


-and by wrong. (J) 


and if D. re-enter, and be impleaded, he ſhall not have a 
writ of warramia chartæ, becauſe he is in of another eſtate 


But if a man be impleaded, for 
which 


— 


* 


Garranty de Charters 20. per Finchd. 
but others contra, where the caſe was, 
A. enfeoffs B. with warranty, and B. 
recovers in a warrantia chartæ, on a 
general count of the land, and after- 
wards a rent is recoyered agaiuſt him; 
and he brings a ſcire facias on the ge- 
neral judgment in the warrantia chartæ 
to have the value of the rent; and 
Thirs. he ſhall not have in value, 

ing he never demanded warranty of 
the rent, but Finchd. and it ſeems the 
better opinions were contra. 

(e) 4 Ed. 3. pl. 12. 

(4) And ſee accordant per 4 
22 H. 6. 22. vide infra. 

(e) And ſee accordant 21 fl. 6. 


ix (F) Contra per June and Fan 


14 2. 6. 26. 
Note the caſe 21 H. 6. 41. ' War- 


a of Charters per Mills, verſus H. 


Clifford, and counts that one R. had 


arraigned an aſſiſe againſt him and the 
others, pending which writ, the plain- 
tiff came to the defendant, and ſhew- 
ed that he was in by his feoffment 
with warranty, and prayed him to ad- 
miniſter, i. e. to aſſiit him with a plea 
to bar the demandant, which he re- 
fuſed ; and then pleads, that long 
time before the detendant any thin 

bad, A. and B. were ſeiſed, till Fg 
ſeiſed by C. who enfeoffed the defen- 
dant, who enfeoffed the plaintiff, as 


he had alledged, and 4. died, and B. 


entered. on the plaintiff, Markbane 


dewurred to this plea, for that it does 
not ſhew whether the entry was before, 


or pending, or after the aſſiſe, and 22 
H. 6. 22. it was ruled by the court 
that it was no plea, if it does not 
ſhew the entry to be before the aſſiſe 
brought, or before che requeſt mow : 

or 


Writ de Warrantia Chartz. 

| which he purchaſeth a writ of warrantia charte againſt him 
whom he hath a warranty againſt, and vouch him alſo in 
the action; and afterwards, depending the action, a ſtran- 
ger who hath ancienter title enter upon him, yet that ſhall 
not abate his warrantia chartæ ſued out before; quod vide 

21 H.6. | 
(a) If a man be impleaded in aſſiſe, &c. and he bring a 
writ of vwarrantia chartæ, and count, that he is impleaded 
by aſſiſe, &c. and that he hath loſt, &c. if the plaintiff re- 


cover his warranty, he ſhall recover his damages, and 
alſo to have in value of the land loſt. 


that in this caſe he ſhall recover damages only, But it ſeemeth by Br. Warr. C 
than in vouchcr. 


hart. 31. that if 
he hath no land to be recovered in value, that he ſhall not recover damages tantum, no: more 


135 


4 Ed. 2. Gar. 
Charters 29 i: 
is but a perſonal 
action in the na- 
rure of a cove- 
nant, therefore 
he ſhall recover 
damages. 2 H. 6. 
3J- It is bolden, 


% 


for if the entry was after judgment 
or requeſt, the plaintiff is lawfully in- 
titled to an action: for by Newton, 
the requeſt is in nature of a voucher 
of a vouchee, ſo as to devolve the war- 
ranty (contra if it be after the entry 
into warranty) whereupon A. waived 
the ſaid plea, and ſhewed that B. en- 
tered on the plaintiff before any re- 
_ queſt; and Markham demanded judg- 
ment, ſeeing that he acknowledges 
he was tenant at the time of the aſſiſe 
arraigned, and that the requeſt was 
pending the afliſe; in which caſe 
ſappoſe a ſtranger had entered by elder 
title, yet againſt him (knw) the writ 
is good, as of the tenancy he had the 
day of the writ purchaſed ; and by 
Newton, Paſton and Fulk, it was now 
a good plea; for although he remained 
tenant to the demandant after the entry 
of B. yet he is not fo againit the de- 
fendant; wherefore they joined iſſue, 
if the entry was before the requeſt. 
22 H. 6. 22, 23. and vide 41. ib. ſo 
that it ſeems to me, that though the 
entry was aiter the requeſt, yet if it 
was betore the writ of warranty of 
Charters purchaſed, the entry of the 
ſtranger would ouſt him of his wars 
zanty; for the requeſt is not in lieu 

Yor. I. 
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of voucher, but only the writ of war- 
ranty of charters; and this is well 


proved, for that the lands which the 


vouchee has, are bound from the time 
of the voucher; but the lands of the 
tenant in the warranty of charters 
only ſrom the time of the writ pur- 
chaſed; yet it ſeems clearly, that if 
in an aſſiſe the defendant requeſts his 
guarrantor to give him a plea, and he 
refuſes, and after judgment is given, 
Sc. that ſo long as he continues tea- 
ant of the land he ſhall have a war- 


rantia chartæ; but centra if he has not 


made any requeſt, and according to 
this diverſity are the books to be in- 
tended. Regiſſer 158. and 24 EA. z. 
75. becauſe till execution he continues 
tenant, and has his firſt warranty ſtill 
on foot. o | 

If a warranty be made to a man 
and his aſſigns, the aſſignee of the heir 


of the feoffee ſhall vouch as afſignee. 


Quod nota, 7 Ed. 3., Warranty, &c. 44, 
10 Ed. 3.32. 19 Ed.2.8;. 13 Ed. 
1. 9. Gf) 
(a) See accordant 4 Ed. 3. Guar- 
ranty, Kc. 29 Ed. 3. ibid. 50. and ant. 
134. K. Bro. Garranty 31. 15 Ed. 3. 
pl. 20. 4 Ed. 2. fl. 29. 5 


And 


S.. — dg"44. 


S 
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Writ de Meſne. 


And a man may ſue forth divers writs of warranty of I 
charters againſt divers men: and if he hath divers warran- 
ties againſt them, he ſhall recover ſeverally againſt them. 

() And a man may ſue a writ of warrantia charte at 


the common law for a warranty made of lands in ancient 


13 H. 3. Meſae 
7. adjudged that 
the me ſne ought 
to acquit the e- 
nant sgainſt all 
lords paramount, 
29 Ec. 3. 34. ac. 
Noe, hat the 
plaintiff in a 
writ of meſne 
needeth not in 
the count to ſhew 
the certainty of 
the tenure be 
tween the meſne 
and the lord pa- 
ramount, but ge - 
neraily to ſay. 


over, per 3 H. 


—— 


demeſne. 

(a) And if a man have a writ of warrantia chartæ de- 
pending, although that the plaintiff who brought the action 
againſt him who brought the warrantia charte be nonſuit 


in his action, the ſame ſhall not abate the writ of war- 


rantia charte although he hath not an action ſued againſt 
him for the land, Sc. 


Writ de Meſae (6). 


HE writ of me/nelieth where there is lord, meſne and 
tenant, and each hold of the other by owelty of ſer- 

vices, as by homage, fealty and 20. rent yearly; now if the 
tenant paravail be diſtrained by the lord paramount for the 
rent or ſervice in arrear of the meſne, he ſhall have a writ of 


. meſne againſt his lord who is meſne, and by the writ he ſhall 


recover his damages if he be diſtrained, otherwiſe not; 
and by this writ he ſhall compel him to do the ſervice, and 
to pay the rents. And this writ may be ſued in the 
county before the ſheriff; and then the writ is, as follows, 


(e) The king to the ſheriff, &c. We command you, that you 


thut he holdeth juſtice A. that juſtly, &c. he acquit B. of the ſervices which 


6. ta. and 39 H. 6.29. 13 Ed. 4. 6. If there be lord, meſne, and tenant, and the tenant is diftrain- 
ed by the lord, for which he bringeth a replevin, the lord avoweth upon a ſtranger ; the tenant 
may havea writof meſye : yet the meine canaot join becauſe the avowry is made upon a ftranger. 


(3) See 16 Ed. 3. 


Car/e a remover 


the lands lie, and if 2i4:] be returned 


15. Reg. 12. 30 Ed. 3. 13. and per 
St iet. the tenant ſhall have warrenty 
againſt the lord in the lord's own 
court. 

(2) Infinite; and therefore in a 
writ againſt two, they may fourch per 
diſtreſs in infinitum. 38 Ed. 3.1. 9 
Ed. 2. pl. 3. 41 Ed. 3. fl. . 

(3) Note; The writ of meſne ought 
to b: brought in the county Where 


againſt the lord, a writ ſhall iſſue to 
another theri& on a zeflatum. 29 Ed. 


Jo 3 | 

(c) Note; Though A. does not hold 
of C. immediately, but only by a 
meſnalty, yet the writ is good; ad- 
judged; 29 Ed. 3. 34 Alſo in 
this writ the quantity of the ſervices 
are taken by proteſtation, and ſeveral 
tenancy is a good plea, 2 H. 5. 2. 


N. 
. 


Writ de Meſue. 


C. requires from bim for bis freehald, which he holds of the afore- 
faid A. in I. and whereof he complains that he is difirained for 
his default, a: he can reaſonably ſhew, that he ought to acquit 


him, that we may hear no more clamur, &c. | 
And if it be ſued in the common pleas, the writ is, 


The king to the ſheriff, & c. Command A. that juſtly, &e. 
he acquit B. of the ſervice which we require from him far 
his freehold, &c. whereof he the ſaid A. who is the meſne between 
us and the qforcſaid B. ought to acquit him, and wheredf he com- 
plains, that for his default be is diſtrainet; and unleſs, & e. But 
this writ is where the king diſtraineth for ſervices, &c. 

And if another perſon be lord paramount, then the 
writ is, that he acquit B. &c. which C. requires of him for his 
freehold, &c, whereof he the ſaid A. who is the meſne between 
C. and the aforeſaid B. ought to acquit him, &c. 


And the writ of me/ne may be ſued and removed out of 


the county, at the ſuir of the plaintiff by a fone without 
cauſe, and at the ſuit of the defendant with cauſe ſhewed, 
as in a replevin. 

And a man may have an acquittal, and ſue forth a writ 
of meſne upon it divers ways: one, if the nene grant uato 
his tenant by his deed, upon tne tenure made, to acquit 


him againſt his lord paramount, he ſhall have a writ of 


miſne upon that grant: another cauſe of acquittal is where 

he holdeth in frankalmoigne: and another cauſe is, where 

he holdeth in frank-marriage (a); or where he holdeth 

by the like ſervice as the neue holdeth over, which is called 
owelty (b). | 


- 
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14 Ed. 3. 
Meſne 7 38 H. 
6. 12. 39 H. 0. 
29 Priiot. 


(a) Mete; The iſſue of the donee 
in the fourth degree ſhall not have a 
writ of meſne, as on a frank-marriage 
but as on a gift in tail. 12 H. 4. 9. 
. W. See 38 H. 6. 12. 11 H. 4. 
52. 46 Ed. 3. 31. 
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ſin of the ſervices in the meſae, 
either by himſelf, or his feoffor, &c, 
and this ſeitin is traverſable. 18 Ed. 


3. 19. 4 Ed. 2. 3 


See 8 Ed. 


11 H. 4.52. 
a good caſe af acquittal, that rhe 


(b) Acquittal by owelty. See 22 
Ed. z. 3. he ought to ſhew ſeifin or 
tender of the ſervices, whereof he is 
acquitted. 30 Ed. 3. 24. But ia ſuch 
caſe, the plaintiff ought to ſnew ſei 


Hh 2 


meine and his ancelicrs had acquitted 


. the tenant and his anceſtors, and all 


thoſe whole eſtates he hath: I 
27 Ed. 3.8:. 


And 


7 H. 4. 12. An:. 


Writ de Meſne. 


And alſo a man may have an acquittal by preſcription, D 


as if he hold by homage aunceflrel. 
And alſo by conuſance in a court of record to acquit 
him, &c. And the men of Cornwall claim to plead a plea 


in a writof meſnein the county without writ, and that they 
have had allowance thereof in eyre. And although the 


writ of meſne be depending betwixt the meſne and the tenant 
paravail, yet the lord ſhall diſtrain the tenant paravail for 
the rents and ſervices, and ſhall not tarry until the writ of 
meſne be ended betwixt them, whether he ought to acquit 
the tenant or no. | 

(c) And if a man bring a writ of meſne where he is not 
diſtrained, yet the writ is maintainable ; but then he ſhall 


As if he bring a writ of warranty 


And if the tenant hold by the ſervices by which the 


134. K. Br. 

Fun not recover damages: for the writ is brought only to reco- 
ver the acquittal, c. 

: ef charters where he is not impleaded, c. he is to reco- 
ver the warranty pro loco & tempore. 

4 H. 6. 26, 28. 

fs * * meſne holdeth over, and alſo by other ſervices, it is a good 

Pres owelty to have acquittal, becauſe it is ſuch, and more. And 
although the lord die depending the writ of meſne, yet the 
writ ſhall not abate (d). 

25H. 6. Meſae 


12.17 Ed. 3. 19. 


Br. Meſne 22. 


17 Ed. 3. 15. 
contr. per 
T horp. 


(e) And tenant for term of life where the remainder is 
over in fee, ſhall have a writ of meſne againſt the meſne - 
but tenant for life ſhall not have a writ of meſne againſt 
him in the reverſion, But tenant in dower ſhall have a 
writ of meſne againſt him in the reverſion, becauſe ſhe hath 
her eſtate by the law. 

(a) And if the meſne have paid the ſervices unto the 
lord paramount, yet if the tenant be afterwards diſtrained 

| for 


> 


4. 
— 


(e) And therefore it ſeems, if the 


judger in ſuch caſe, 10 H. 6. 26. and 


meſne pleads not diſtrained, the plain- 
tiff ſhall recover the acquittal not- 
withſtanding, yet it ſeems he ſhall not 
be amerced, if he comes (not) at the 
day. 30 Ed. 3. 22. 6 Ea. + 7. Ses 
30 Ed. 3. 29,30. 31 Ed. 3. Judg- 
ment 137. 14 Ld. 3. 14 i; 58. 

(4) And it was accordingly ſo ad- 
judged in both points. 4 H. 6. 27. 
ure, if there may be a good fore- 


- 


it ſeemed to Stra nge that there ſhould, 
for the judgment is no other, but that 
the meſne ſhall be forejudged, and 
that the tenant ſhall be auendant 
capitali domino. 

(e) See accordingly, but then he 
ought to count according to his cale, 
See 13 Ed. 4. Meſue 12. 

(a) * Though the ſervices of 


the meſne be not in arrcar, yet a writ 
of 


Writ de Meſne. 


for thoſe ſervices, he ſhall have a writ of nene. But it 
is a queſtion whether he ſhall recover damages in that 
writ, But it ſeemeth he ſhall have damages, becauſe the 
meſne (hall recover damages againſt the lord, if he will 
put his cattle in the pound for the tenant, and ſue a re- 
plevin, Sc. and yet not diſtrained in his default is a good 
plea in a writ of meſne. And if he pay the ſervices, he 
is not diſtrained in his default: for if the meſne grant unto 
the tenant to acquit him after the tenure made, he ſhall 
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38 H. 6. 12. Pri- 
ſot. 50 Ed. 3. 23. 
10 H 6. 26. 34 
H. 6. 47. 13 Ed. 
. H. 4. 18 
18 Ed. 3. 19.4 
Ed. 3. 35. Bill- 
ing acc. 14 Ed. 
3. Meine. 12 Ed. 


3. Meſne 12. 10 


Ed. 3. 58. Ibid. 
21.8Ed. 3. 26. 
Meine 19. 


have a writ of myſne thereupon, as I conceive (5). 

And the huſband ind wife ſhall have a writ of meſne 
where they are diſtrained for the lands of the wife. 

(e) If the meſne grant the meſnalty for life, and the te- 
nant attorn, the tenant ſhall not have a writ of meſne againſt 


the grantee for life. 


But tenant in tail ſhall have a writ 


m——— 


of meſne lies, becauſe the tenant 
cannot plead Rien arrear. 39 Ed. 3. 
34. contra. 17 Ed. 3. 15. See 39 Ed. 
3. 10. 11 H. 4. 52. 

(5) Note; A. is lord, B. meſne, C. 
meſne, and D. tenant, 4. diſtrains B. 
for ſervices, D. brings a writ of meſne 
againſt C. and recovers, C. brings a 
writ of meſne againſt B. and counts 
generally, B. pleads not diſtrained in 
his default, and the other replies 
contra, and the ſpecial matter is found 
ut ſupra, and that the ſervices of B. 
were in arrear, but not the ſervices 
of C. and it was held, 1. That with- 
out ſome ſuch ſpecial miſchief the 
tenant in ſervice, viz. the meſne ſhall 
not have a writ of meſne. 2. That 
in the caſe of ſuch miſchief he ſhall 
have it, and ſo each meſne ſhall have 
it againſt the other, till it come to 
him in whom the default is. 39 Ed. 3. 
3. 34+ 39 H. 6. 31. 7 H. 4.18. ac- 
cordant. 3. That there ought to be 
a ſpecial count, 20 Ed. 3. Mejre 14, 
or at leaſt a ſpecial replication, and 
that on the general iſſue found, this 
matter ſha!l not aid him. 4. It ſeems 


Hh 3 


that the one meſne ſhall not recover 
damages of the other before execution, 
ibid. and 17 Ed. 3.44. 18 Ed. 3. 19. 
Yet it ſeems, that notwithſtanding 
the recovery againſt C. yet if B. had 
no notice of the diſtreſs, or if his ſer- 
vices were not arrear, a writ of meſne 
does not lie againſt him by C. no more 
than it lies againſt C. without notice 
where his ſervices were not in arrear. 
For in that caſe there is no default 
in him. See 7 H. 4. 18. Alſo, if 
the meſne's beaſts are impounded for 
thoſe of the tenant, he ſhall have a 
replevin of them, and ſo may each 
meſne have, &c. And if any meſne 
refuſe to do ſo, per Cur', the tenant 
ſhall have a writ of meſne. See 10 
H. 6. 26. if the avowry be abateable, 
or if no ſervices be due or arrear; yet 
if the meſne will not join with the 
tenant on requeſt, a writ of meſne 


lies, for that the tenant being a ſtran- 


ger, ſhall not plead in abatement of 
the avowry. 

(e) See 40 Ed. 3. 7. 
Menue 11. contra. 


12 Ed. 3. 


of 
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46 EIA. 22 7. 28 


Ed. 3-05. 39 H. 
6. Ng H, 6. 6. 


30 H. 6. 29. 33 
Ed. 3.34. 4 Ed. 
2. Meine 32. 14 
Ed. 2. Meſne 72. 
contra, and note 
B4. contr. 40 Ed. 
3. 7. 12 Ed. 3. 
Meſne 11. 
Meine 52. 


» . — 
r . . e RS, 8 
- 
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Writ de Meſne. 


of meſne: and ancient demeſne is a good ples in @ writ 


of meſne (d). 


And a writ of meſne lieth againſt tenant for life IE 
the remainder is over in fee; and the writ of meſne ſhall 
be maintainable againſt the heir of the meſne where his 


anceſtors have granted the ſervices of the tenant by fine, 
if the tenant hath not attorned according to the fine: for 
he ſhall not be compelled to attorn without granting ac- 
quittal unto him; and if he grant acquittal, he ſhall have 
writ of meſue upon the grant; and yet it commenceth after 


the tenour. 


meſne againſt him. 


And if the tenant be difirained for the relief of the 
meſae, or for reaſonable aid, Sc. he ſhall have a writ of 


If a man be tenant by the curteſy of a meſnalty, &c. 
if the tenant be diſtrained, the writ of meſne ſhall be ſued 


againft him in the reverſion, and not againſt the tenant by 
the curteſy. H. 4 Ed. 2. 


A ſeigniory is granted unto the buſband and wife, and 
to the heirs of the huſband, and in a per gue ſervitia ſued 
by them the tenant will not attorn, unleſs they will grant 
to acquit him, Cc. for which the huſband grants for him 

and his heirs, to acquit the tenant and his heirs, and 


afterwards the huſband dieth; 


the tenant may bring a 


writ of meſne againſt the huſband's heir, during the life 
of the wiſe who was tenent for life. Quod nota H. 


5 Ed. 3. 


* 


— — 


(4) So it is ig account againſt a 

uardien in ſocage, and in replevin, 
21 Ed. 3. 10, yet ſec in a writ of meſne 
on a deed of acquittal by the tenant, 
; the detendant alledges that the lands 
are held of the manor of F. which is 
antient demeſre ; and it was not allow- 
ed, but he was put to anſwer to the 
deed. 34 Ed. 1. Aulient Demeſne 38. 
But fee in a writ of meine by tenant 
in dower againſt the heir who alledges 
that the icnements are held of the 
panpr of C. which is ancient de- 


meine; and although it was ſaid, that 
one cannot have proceſs of forejudg- 
ing on proclamations ina court of an- 
tient cemeſne, and that the heir can- 
not be diſtrained there, for he has 
only the ſervices, Sc. yet it was award- 
ed, that he ſhould take nothing, and 
it was ſaid, that this plea ſhall be 
pieaced in a petit writ of right in the 
lord's court, and that he ſhall make 
prateſtation, Oc. 28 Ed. 3, 45. accor- 


dant. 30 Ed. 3. 12. per fav. 


And 


M 


Writ de Meſne. 


And in the time of Ed. 1. the tenant brought a writ 
of meſne, becauſe he did not acquit him of a rent-charge 
demanded, c. becauſe he by his deed bound him and his 

heirs to warrant and acquit him, and it was maintained. 

2 And an abbot ſued a writ of meſne, by reaſon of the 
confirmation made unto him in frankalmoigne, and it was 
maintainable. H. 5 Ed. 2. | 

If a man have judgment to recover his acquittal in a 

. writ of meſne, if he be not afterwards acquitted, he ſhall 
have upon the recovery a diſiringas ad acquietandum againſt 
the meſne, if it be three or ten years after the judgment 
given; and that is given by the ſtatute of Nm. 2. c. 9. 

8 If the me/ne acknowledge acquittal by fine, and after 
ſue a ſcire {arias thereupon, and appear not at the return 
of the writ, then ſhall iſſue a writ of diſlringas ad acguictan- 
dum, Fc. and an alias and pluries, Cc. until be appear; 
21d 1t he come upon the di/tringas, and cannot plead any 
thing, but that he ought to acquit him, then the plaintiff 

| ſhall recover damage againſt him. | 

(a) And if the anceſtor acknowledge an acquittal in a 
court of record, the tenant ſhall have a ſcire factas, againſt 
the heir to acquit him, without other ſpecialty, &c. (b). 

And if a man recover acquittal of a writ of meſne, Cc. 
he ſhall after have a di{ringas ad acquietandum; and if he 
do not appear, he ſhall be forejudged by default of his 
meſnalty ; and ſo if he appear, and it be found by verdi& 
againſt him, he ſhall be forejudged (a). 

And a man ſhall have a writ of meſne to acquit him of 
ſuit unto a hundred, which the meſue ought to do by reaſon 
of his meſnalty, and not by reaſon of reſiancy, &c. And 
my proceſs in a writ of meſne is ſummons, attachment and 


da! ifringas3 3 


p 


R 
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Meſne 56. 


5 Ed. 2. Meſne 
64. 


And a ſeite facies 
againſt the lord. 
14 Ed. 3. M. ſne 
To 


46 Ed. 2. 41. 14 
Ed. 3. " Meine 5. 
49 Ed. 3.31. 

46 Ed. 3. 31. 


[ 1370 | 


Old N. B. 83. 11 
Ed. 3. Br. Suit 4 
1 Ed. 3.42. $3. 


(a) But notwithſtanding ſuch ac- 


knowledgement of the acquittal, in 3. Mn 7. 


(4) So it is on a recovery. 14 £4. | 


— 


a writ of meſne againſt the heir, he 
may plead, that he had nothing in the 
ſeigniory without ſhewing how, as that 
it was demiſed, Oc. contra of his fa- 
ther who acknowledged, Oc. 28 Ed. 


393. 


Hh 4 


(a) It che lord Jifirajas the meſne 
for more ſetvices than the meſne ovght 
to pay, the meſne is not bound to ac- 
quit the tenant of the ſurpluſage. 39 
H. 6. 31. 


Ses 


* 


Writ de Meſne. 


diſtringas; and if the defendant hath not any thing in the 
county by which he can be diſtrajned, then the plaintiff 
may ſurmiſe that he hath aſſets in anqther county, and pray 


a diſtringas thither, and he ſhall have it by the ſtatute ; 


and upon that he ſhall be forejudged, 
pear, and the writ be ſerved and retyrned againſt him. 
But that is given by the ſtatute : for at\the common law 
he ſhall hot have but diſtreſs infinite in\the ſame county 
where the writ was brought, and that il in the county 
where the land is; and at this day he may, chufe whether 
he will ſue the proceſs at the common law, diſtreſs infinite 
In the county, or the proceſs which is given by the ſtatute, 
ſummons, attachment and the grand diſtreſs, that he ſhall 
have day to anſwer by ſuch times as two counties may be 
holden, in which the ſheriff ſhall make proclamation that 
he come to anſwer the plaintiff; and if he do not come 


and the writ be returned, then he ſhall be forcjudged. 


n 


_— 


See 14 Ed. 3. Meſue 7. A. brings a 
writ of meſne againſt B. and counts of 
an acquittance by reaſon of tenure in 
- frankalmoign, and judgment was, that 
he ſhould recover damages, and a pre- 
cept went to the ſheriff, quod diftringeret 
B. ad acquietand. B. dies, a ſcire facias 
goes againſt C. the heir of B. to have 
acquittal, C. not acknowledging that 
he had the ſeigniory at the time, or 
that he had any more, Cc. pleads, that 
he has nothing by diſcent in fee from 
his father within the ſame lands, Ec. 
And Note; the abbot in the ſaid re- 
covery counted of frankalmoign, unde 
chartam, fc. and therein theſe points 
were agreed, viz. 1. That this judg- 
ment is well enough to warrant 2 
feire factas for the acquittal, 2. That 
no ather proceſs of execution lies 


againſt the heir than a ſcire facias, tc. 
3. That the plaintiff need not ſhew 
the charter whereby he deraigned the 
acquittal on the recovery. 4. When 
an acquittal is granted for one who is 
not meſne, it 1s nocauſe to have a writ 
of meſne, but only of covenant. 5. 
On an acquittal which binds the an- 
ceſtor by reaſon of a tenure in frank- 
almoign, frank-marriage, or a deed 
whereby the acquittal is granted, if 
the heir has the meſnalty, he ſhall be 
bound to the acquittal by writ of 
meſne, although he has nothing by 
deſcent in ſee ſimple, from him by 
whom the acquittal commences. Bur 
there it ſeems he may diſclaim in the 
meſnalty ; Qœre, wherefore the ab- 
bot had judgment, Sc. and athrmed 


in a writ of error. 15 /. 9. 


Writ de Plegus acquietandis. 


C F 1 HE writ de plegiis acquietandis lieth, where a man 
becomes pledge or ſurety (a) for another to pay 

a certain ſum of money at a certain day, Cc. if the party 
do not pay it at the day, &c. then if he who becomes ſurety 
be compelled to pay. the money, he ſhall have this writ 
againſt him who ought to have paid the ſame. But it hath 
been a queſtion whether this writ lieth without ſhewing 
a ſpecialty ; and it ſeemeth reaſonable that it be maintain» 
able, although he have not any ſpecialty to prove it, For 
the writ, as it ſeemeth is given by the ſtatute of Magna 
Charta, cap. 8. which is, quod ſi plegii valuerint, habeant terras 
C tenementa debit:ris quouſque fit his jatisfaf de debito quad 
. entea pro es ſolverint. And there is not a word of any 
writing made betwixt them; and if he have a writing, 
then he may have his remedy thereupon by the common 
law, or by writ of covenant, or debt ; and then that ſtatute 
needed not to have been made. And Paſch. 43 Ed. 3. 19. 
it is adjudged, that the writ de plegiis acquietandis lieth 
without any ſpecialty ſhewed thereof, and it ſeemeth good 
reaſon, becauſe rhe ſtatute makes the lien in that caſe, 
and that appeareth by the Regiſter, for writs are given for 
the executors of him who became pledge, and againſt him 
who was the debtor, becauſe their teſtator did not acquit 
bis ſureties, c. And this writ is vicontiel, and may be 
ſued in the county before the ſheriff, or in the common 
pleas by a precipe ; and the form of the writ is as follows; 
The king ta the ſheriff, &. We command you, that you juſtice 
A. that juſtly, &c. be acquit B. of twenty ſhillings, whereof ke 
hath put himſelf in pledge againfl C. and hath not yet acquitted 
him, cs it is ſaid, as he ſhall reaſonably 'ſhew that he ought 
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2 Inft. 20. See 
122. K. 43 EA. 
3+ 11. 


Vide 22 Elie. 
Dyer 378. 2 Iaſt. 
20. Contr. 


Fitz. Pledges . 


there it was al- 


ledged, that the 
cuſtom of Lon- 
don was ſuch. 43 
Ed. 3.11. 


11 


22. &. 


— 


— — 


(a) So if A. and B. are bound to are principals. Pa/. 22. 
C. conjunctim & diviſim o the debt 
of A. yet ſeeing B is not named 
pledge, or fidei juſſor in the obligation, 
this writ does not lie for B. for both 


| Vou, I. 3 


Net. 1. See 


Dyer 257. and 370. accordant; yet a 
jury may find guod pojuit ſe in pleg? fox 
the detendant againlt the debtee, 


40 


* 


Mrit de Plegiis acquietandis. 


te acquit him thereof, that we may hear no more clamour thera- 
upon for want of juſtice, &c. And the form of the writ for 
the common pleas is ſuch . The king, &c. Command A. that 
Juſtly, &c. be acquit B. of one hundred marks, wheresf he hath 
put himſelf in pledge againſt C. and hath nat yet acquitted him, 
as it 1s faid, &c, and unleſs, &. Or thus for executors : 
c:mmand A. and B. executors of the teſtament, &c. that juſtly, 
&c. they acquit E. of &c. wheresf he the ſaid E. hath put him- 
Jeff in pledge againſt D. and hath not yet acquitted him, &c. 
And if a man become ſurety for another in the exche- 
quer to account for him, and do not, he ſhall have a writ 
againſt him to diſcharge him of the account; and the 
writ is, 
The king, &c. Of acquitting A. of a certain account, which 
the aforeſaid B. for hiniſe;/ undertook to render before our trea- 
ſurer and barons of the excheguer for the time in which he the 


ſaid A. was baili of the liberty of Iſabel queen of England, 


our mother, in the county of D. and whereof he hath put him- 
ſelf in pledge again}? us in the exchequer aforeſaid, and hath not 
yet acquitted hem, XC. | 


v. 30 Ed. 4.6. (4) And if a man becomes ſurety ſor another to pay a 


by Knivet Br. ; 
. tain ſam of money, or to do other thing, Ec. ſo long 


plaiariff ought to a5 the principal debtor hath any thing and is ſufficient, 
have the wri 

firſt again hs 
party; and if hne (Charta and if they be d ſtrained by the ſheriff, &c. they 


be inſufficien“, a | . : 
then againſt the ſhall have a ſpecial writ upon the ſtatute to diſcharge them 


Pledg-s. Mag. EY : 
Thacta, cap. ü. and the writ ſhall be ſuch as follows: 


his ſureties ſhall not be diſtrained, by the ſtatute of Magna 


The king to the ſheriff, &c. A. and B. have fhewed unto us 
that whereas they became pledges for C. againſt D for a certain 
ſum of money in which he the ſaid C. was bound to the aforeſaid 
D. and the ſaid C. hath ſufficient whereof he can pay the debt 
aforeſaid ; neverthel:ſs you have diſtrained them the ſaid A. 
and B. te pay the ſaid debt te the aforeſaid D. and becauſe it 
is unjuſt that any pledges be compelled to the payment of a debt, 
fo long as the principal debtors have ſufficient whereof they can 
render their delt; we command you, thut you diſtrain C. to pay 


HW 


(a) Sce Mag. Chart. c. 8. 11 Ed, binds himſelf in covenant. 48 Ed. 1. 
2. Debt. 172. 39 Ed. 3.9. yet he 51. contr, and yet he is principal, by 
ſhalt not have this advantage waeze he Perk. 33. 

2 the 


Writ de Plegus acquietandis. 


the ſaid money, and that you thereupon permit his pledges to have 
peace, and that you cauſe their beaſis to be delivered without delay, 
if you have taken any upon that occaſion. Witneſs, &c. 

And it ſeemeth that this writ lieth where a man reco- 
vereth againſt the ſureties in the county, and the ſheriff 
diſtrains them to pay the debt, where the principal is ſuffi- 
cient: but if he ſue the ſureties in the common pleas, 
where the principal is ſufficient to pay the debt, &c. now 
whether the ſureties may plead that, and aver that the prin- 
cipal debtor is ſufficient to pay it ;/or whether they ſhall 
have a writ to the ſheriff not to diſtrain them, if the prin- 
cipal be ſufficient, guære of theſe caſes. And the proceſs 
in the writ is ſummons, attachment and diſtreſs, Sc. (5). 


— 
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39 Ed. 3.9 
40 Ed. 3 5 


(5) And Note a judgment in this ſeſſed by the court on confeſſion. Dyer 


writ quod acquicter, and damages aſs 257. 
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